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*"STATE OF MAHARASHTRA
JAYANTI LAL AND OTHERS - ‘
_ January 17 1948 ,
; o [S MURTAZA FAZAL ALl AND- RANGANATH MISRA IJ 1

~.  Forward Ccmrracrs (Regukznon) Aet, 1952 Section 224. and 22B as inserted by'
' ( ‘the Amending Act 62 of 1960, — Whether the iwo newly iniserted sections exclude the
= N, application of section 5(2) ‘o f Crimingl Procedure Code— Whethef the presumptwns :
provided under Section22B of the Act would be available i in respect ‘of hooks af atcount
and documents seized in investigations under the Code where action has nor been
aken under section 22A

3

x C Dlsmlssmg the appea] by Spec:al LeaVe, the Court,

HELD : -1 By sections 22 A and 22B, inserted into the Forward Contracts
(Regulation) Act; 1952, by the Amending Act 62 of 1960, the application of the pro-.
visions of section 5(2) of the Criminal Procedure Code inr respect of offences under
the Act was not excluded, Therefore, even with these provisions in the Act, it was
- open to-the prosecution to make investigations under the Code and in exercise of
the powers vested. under Sectiot 165 thereof, search and seizure could be effected -

PR ST LeseH, a37A)
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2 Sectlon 22A of the Forward: Contract (Regulatron) Act is a -Special pro
vision prescribing a . particular procedure,. Section 22B{1) does refer to

documents seized from any place as referred to in s. 22A(]) Ordinarily, in a criminal o

“ prosecution the burden to prove the chaige is on the prosecutor. . A special rule of’
1 evidence has been provided by raising a presumplion as a result of which the burden
« . which ordinarily lay on the prosecution has been shif‘ted to the defence. [435 C-E}

- The manner in which”the two riew. prov:sxons have come into the Act, the-

*ﬁ plaoemcnt of the two provisions; reference to books of account and documcntn
selzed from any place in s. 22B(1) ‘which are words used'in s.22A(1), and the fac

that Parliament has prescribed a specml procedute of authorisation by a magistrate

. and has prescribed special credence to be given to these documents seized pursuant
" ta the particular procédure prescribed, lead to-the only conclusion that the benefit
of 5. 22B of the Act is confined to hooks of account and documentt which have been
seizéd pursuant to a warrant authorising a police officer not below the rank of
sub—mspector as presctibed i in s22A(1) of the Act.. A special mode was prescribed
requiring magisterial warrant, asthorisation of a police officer not bielow the rank of

iy * a sub-ingpector, the place to be searched was required to be specified in warrant;

magistetial control was prescribed over the investigation and when these condi-._ -

~ .tions were satisfied, the special rule of evidence became applicable. . [435 E-G]

+ Admittedly there is no indication in. $.22B of th Act as to whether er',lt'r‘iesrin
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- the books of a.wount and docuiments seized w:thout the aid of s. 22A(1} would have -

the bengﬁt of such presumption. But since 4 special procedure has becn indicated
in5.22A and s. 22B which is with reference to s. 22A has provided the special mode
.of evidence, that in ordér to have the benefit of 5. 22B of the Act, the prosecution

must have carried on the search and seizure of the books of account and documents -

in the manner prescribed under s. 22A(1) of the Act. Unless the special procedurs
has baen fo]lowed the spzcial rule of evidened under s. 22B of the Act would not

_ be attracted. [435H, 436A-Bl

3. Since it would be open to the prosecution to carry on investigation of

. offences under the normal provisions of the Code as also by invoking the Special
_ provisions in 5. 22A of the Act, two separate positiods -would arise with refercnce

to seized books of account and other documents. When s, 22A of the Act has been

- invoked the presumption under 5.22B of the Act would arise. Whén investigation

has been carried under the Code without the aid of 5. 22A of the Act, the presumption
would not arise and the prosecution will have to prove the documents according to

- the drdmary rule of evidence. There is nothing anomalous because in one’ casé the

normal rule of-evidence would apply and in. the other, where the special mode has

been invoked, the presumptions would arise, Such a sitnation is not unknown in .

‘law, [436.B,D,E]

State of U.P. & Anr. . Chambers of Commerce (Regd), Chandausi, District

" Moradabad & Ors. (1970) AlL. LT, 182; M.R. Pillai v. M/s Motilal Vrbbhakhandas

& Ors., AIR 1970.Bont 24 approved.

The Bullion & Agnculmral Produce Fxchange Private Ltd. v, The Farward

‘ Markets Commission, Bombay & 7rs., AIR 1968 338 overrulcd

e W .

JgCRIMiNAL APPELLATE JURISDICTION Crnnmal Appeal No. 447 of 1979.

Appeal by Specjal leave from the Judgment and Order datcd

the 1st/?>nd February, 1979 of the Bombay High Court (Nagpur. Bench) -
in Criminal Appeal No. 26, 27-30, 33 and 36 of 1975 and Criminal
. Revision Application Nos. 82 & 83 of '1975’.’ :

. O P. Rana and M.N. Shroﬁ' for the Appellant
N.M. Ghatare and VD Deshpande for the Respondcms

Thc J udgment of the Court was dehvered by’

L RANGANATH MISRA,'J. “This _appeal by special leave at the

instance of the State. of Maharashtra is directed against the decision .
. of a Full Bench of the High Court of Bombay dealing with an interes-
" ting question under the Forward Contracts (Regulation) Act, 1952

(‘Act’ for short). - Several prosecutions were launched against tho
respondents for offences, punishable under sections 20 and 21. of the

-
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Act on the basis of investigation carried under section 3(2) of the
Code of Criminal Procedure, 18938 (‘Cade’ for short).and seizure of

documents as a result of search conducted under s.165 of-the Code.

Two cases ended in conviction and seven prosecutions resulted in
acquittal. Against the conviction two-separaie appeals wetke carried
to the Court of Sessions which were dismissed. The convicted accused
carried two criminal revisions to the High Court, Against acquittal
in other prosecutions the State preferred appeals to 'the High Court.
The seven criminal appeals and the two criminal revisions weré ulti-

"matcly referred to a Full Bench for deciding the question raised,

viz., as to whether or not the cases in question would be.governed by
the provrsnons of 5.27B of the Act.

The Fuii Bench has come to- the following conc]uslons (State
-Of Maharashtra v. Jayantilal Popatlal Chandrani, etc)“’

(l) By SECtiOIlS 22A and 27B inserted into the Act by Amen-
ding Act 62 of 1960, the application of the provisions
of 5.5(2) of the Code in respect of offences under the
Act was.not excluded. Therefore, even with these
provisions in the Act it was open to the - prosecution to

. make investigation. under the Code and in ‘exercise of
powers vested under $.165 thereof search-and selzure
could be eﬁ'ected :

(2 The manner of search and seizure under the Code and |
under s.22A of the Act were different. The new pro-
visions were inserted into the Act with a view to obviating
the difficulties in successfully prosecu'mg the delinquents

“for offences under the Act ;

" (3) The presumption cmtempiated in 5. 22Bis conﬁned to
books -of account and other documents - seized pursuant

to a warrant issued under s.22A (1) of the Actand not to .
- documents' seized in exercise of powers under the Code.

The High Court referred to an catlier decision of the Division
Bench of the same Court where it had been held that the insertion
of the two provisions by Act 62 of 1960 did.not have the effect of .
excluding the application of the Code to prosecutions.- under the Act

- but in view of the conclusions indicated above, it did not agree with

(1979) Crl. L., 1231, -
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' the earher view of the Division Bench that the presumptlon ‘under
" 5. 22B of the Act also extended 1o documents seized in investigation .

‘under the Code wlthout the aid of s 22A of the. Act.
I .
. Neither counsel contended before us that the insertion of ss. 2A
and 22B had the eﬁ"ect of excluding the appllcatlon of s, 5(2) of the
Code. We are in agreement’ with- the view expressed by ‘the Full

g Bench that the provisions of thf: Code stiff apply to mvestlgatmn Gf

oﬁ‘ences under the Act. <

_ " The_on]y question‘_ whic‘h haS'Beeh seriously' déba;[ed at thé; Bar.
1s as to whether the presumptions’ provided under s.22B of the Act

- 'would bé available in respect of . books of " account and documents
- seized in investigations under the Code where action has not been -
‘taken under s. 22A of the Act ? The two secticns mserted by Act 62
~of 1960 prowded

“22A_. , (1) Any presidency magistrate or a magistrate of
the, first class may, by warrant, authorise any pohce :
oﬂicer not below the rank of sub-mspector to. enter upon
and search any place ‘where books, of account. or other docu-

- ments relating to forward contracts or opiions in goods
entered into in contravention of the provisions of this Act,
may be or may be reasonably suspected, to be, and such’
police officer- may seize any such book or document, if in his
opinion, it relates to any such forward contract or option in

-+ goods; ‘ : o

. () The provisions of the Codé of Criminal Procedure, |
_ 1898 shall, so far as may be, apply o any search or seizure

made under sub-section (1) as they apply to any seaich or "4 -

‘seizure Mmade undér the authority of a warrant issued under
.'sectxon 98 of the sald Code. R X s

22B. (D) Where any books' of account or other docu-
“ments are’ seized from any place and there are entries therein

. -making reference to guantity, quotatlons rates, months of -
« delivery, receipt or payment of differences or sale or purchase
-of goods ot 'option in goods, such books of account or nther
- documents shall be .admitted in evxdence w1thout witnesses
“ having to appear to prove the same; “and such’ entries shall
" be. prima facie evidence of the matters,. transactions. and

accounts purported- to be therem recorded
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)] Tn any trial for an offenca punishable under sectlon 21
‘it shall bs presumad, until the . contrary is  proved,
that the place in which the books of account-or other docu-
ments referred to in sub-section(l) were selzed was used, and
- that the persons found therein were present, for the purpose:
'Of commlttmg thP said offence.”
‘ ‘.

There is no d{spuue that thesu prowaons came ‘to be msprted. ‘
When it became difficult to - successfully progecute offenders under-
th\- Act on account of want 6f evidence, particularly w1th r‘,ferencc ‘
tO the, accounts -and other documents. Both. the sections -were intro-

g  duced at the same time. * Section 22A(l) empowers - the presldency

magistrate or. a magistrate of the first. class, by warrant, ‘to authorise

4 police officer not' below the rank of a sub- mSp"ctor to enter upon

and search’ any plact where books of account or other documents

' relatmg to forward contracts or options in goods  entered into in
© contraverttion of the provisions of the Act may. be or may reasonably
-be suspected to b2 available. This indeed is a special prOVISloﬂ pres-

- eribing a particular procedure. Section 22B(1) does refer” to docu--

miénts seized from dny place as rﬂferred to in 5. 22A(1). Ordmari]y,
in 4@ criminal prosscution the burdén-to prove the charge is on the

© Proseciitor. A spacial rule of evidence has been provided by raising

of a presumption as a resuit of which the. burden which ordinarily [a)’
on.th¢ prosecution has been shifted ‘to the defence. The manner in.
which the two new prov;s;o'ls 11ave come into the. Act,’ the placement
of the two provisions, reference to’ books. of account and documents
seized from any place in s. 22B(1) which are words used in s.22A(1), .

~and the fact that Parhament has prescribed a special procedure of
-authorisation by a magistrate and has prescribed special credence . .

to be given to these documents seized ,p_urhuant to the particular
procedure prescribed, lead to the only concusion that the benefit of
$.22B of the Act i is confined to books of account and documsents which
have been seized pursuant to a warrant authdrising a police officer
not below the rank of sub-inspector as. prescnbed in s. 22A(1) of the

_'"Act A spemal mode was prescribéd requiring' magisterial warrant,
“authorisation of a poice officer not below the rank of a sub-inspecton,

the place to be searched was: Jeqmred to.be specified in warrant;

. mag:sterlaf control was pr»scrtb»d over the-investigation and when. ‘

these conditions were satlsﬁed the spec;al rule of ev:dence becamc

B appllcable

Admttted!y there isno indication in s. 228 of the Actas to whether
entmes in the books of accaunt and documents seized wrthout the aid
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of s. ‘22A(l) woﬁld have the benefit of such presumption. But since a

special procedure has been indicated in 5. 32A-and s. 22B which s -
with reference to s. 22A has provided the special' mode of evidence, *

we agree with the view of the Full Bench that in order to have the
benefit of 5. 22B of the Act,.the prosecution must have carried ojl the
search zind seizure of the,books ol account and documents in the

_ manner p:escrlbed under s. 22A(1) of the -Act. Unless the special
procedure has been fo!lowcd the special rule of evidence under 5. 22B
of the Act would not be attracted.

As we have held that it would be open to the pros\‘.‘cutlon to
carry on investigation of offences under the normal provisions of the

Code as also by invoking the special provisions in s. 22A of the Act, -

two scparate. positions would arise with reference to seized books of

“aceount and other documents, When s. 22A of the Act has been

invoked the presumption under s. 22B of the Act would arise, When
investigation has been carried under the Code without the aid of

s.22A of the Act, the presumption would not arise and the prosecu- -

tion will have to prove the documents according to the ordinary rufe’
of evidence. ‘Tt was canvassed before us that such an anomalous
position could not have been intended by Parliament and it must
have been the legislative intention to extend the benefit of s. 22B to
books of account and documents seized by the prosecution with or
without the aid of s. 22A of the Act. We are not inclined to aceept
this submission for the reasons we have indicated and in our opinion
there is nothing antomalots because in one case the normal rule of
‘evidénce would apply and in the other, where the special mode has
been invoked, the prequmptlons wouLd arise. Such a situation is not
unknown in law and we uphold the view of the Full Bench,

At the hearing: some dCClSIOnS of the different High Courts -

. ware placed before us. A learned single Judge in. The Bullion &

. Agricultural Produce Bxchange Private Limited v. The Forward Markets

- 'Commission, Bombay & Ors.,V) took the view that search conducted
without the requisite. warrant from a magistrate was ab initio void. ’
~“Tn view of the conclusions we have reached, this decision is certainly
‘bad and cannot be accepted as laying- down good faw. In State of

U.P. & Anr. v. Chambers of Commerce (Regd ). Chandausi, Distriet
Moradabad & Ors.,'2" a Division Bench had taken the view that under

s, 5(2) of the Code offences under the Act could still be mvestlgated

I ALR 1968 Bom. 338 . S
(2) 1970 All. LJ.-182. -
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and 5."165 of the. Code was not inconsistent with but supplemental

tos, 22A of the Act. So far as this decision poes there is nothing
inconsistent with what we have said. A single Judge. of the Bombay

High Coutt in M.R. Pillai v. M/s. Motilal Vvijbhukandas & Ors.,"")
took the view thats. 22A of the Act-did not debar the police froni
excrcising the powers under s: 165 of the Code. This is in accord
with'the conclusion reached by us. ' . !

The appeal is d!smlssed and the demszon of the Fu!l Bench is
affirmed. . .

S. R. . S . Apped dismissed.

- {1y AIR 1970 Bom. 24.



