' '@_ :
»
i ]

646 S |
~ SMT. MM. AMONKAR & OTHERS

. . . " DR SA JOHARI

-

Febraury 21, 1984

. N . . - . B . N
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&onxtitution of India, 1950, Amcie 227 .S’cope of—Justrﬁmnon of interferencé’

with a esnéurrent finding of fact recorded by both the lower courts in- respect of the
Rature of eccupation.of premises by the lessee and in favour of the lessor by the High
€ourt—Whether the lessee of the cabin a “protected licensee under the Bombay Rent

. Aet (Ne.-57 of 1947) as ame}_zdéd by the Maharashira Act XVIIof 1973. N

The Respondent original plaintiff— a doctor by profesémn was in occupation

of & small cabin (admeasuring approximately.175 sq ft) whlph is a part of the premi-
o8 of Dr. Amonkar hospital of which the appellants are the proprietors. The Life

- Insurance Corporation of India is the owner of the bullding. The appellants ‘threa-
toned the Respondents to evict him after issuing a potice dated March 20, 1973 °
informing the Respondent that his at\taéhment as Honorary Surgeon was nolnger . -

- required with effect from 1-4-1973 and that he should make his own arrangemerlts‘_,)

for his private consultation. The Respondent filed & ‘suit in the Small Causes Court

_of Bombay geﬂ(ing a declaration that he was a “protected lincensee™ (having became

a deemed tenant) of the suit premises under scction 15A of the Bombay Rent Act
(Act 57 of 1947) as amented by the Maharashtra Act XVII of 1973 and for injunc-

" ton restreining the appellant—defendants from taking forci_b]c possession of the

' Honordry Surgeon to Dr. Amonkar hospltal through the goed offices of one Dr.: ‘
- Rawalia and after obtaining a writing an stamp paper reflecting the true nature and

suit premises and or disturbing or interfering with his use and employment thereof
otherwise than in due course of Jaw, The suit was resisted by the appellant—defén-
dants on three'grounds: (a) that the cabin was never giveh to the respoddent—defen-
dent on-Isave-and licence basis, that he was*never in exclusive use and occupation
thereof but the user of the cabin was given to him because of his’ 'attachment as

sharacter of the arrangement between. the appellants and the Respondent plaintiff;
(b) that the cabin in guestion was not “premises” within the meaning of “Section

-1 5(8)(b) of the Rent Act, in as ‘much as the same could not be said to have besn given

on licence “separately’” because the respondent plainiffi was permitted the user -

thereof only for 2-/2 hours in the evening on week days between 5 P.M. and  7.30
PM. and for the rest of the time it was being used by the hospital staff and that one
of the key's of that cabin always remained with the staff of the hospital and hence
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disentitling to any protéctioh of the Rent Act, und (c) that the cabin in question'bé-

_ing admittedly” a room in the 'hospltal"’ fell - within the exclusionary- part of the

definition of the “licensee™ given section 5(4A)-and as such was outside the protcc—
tion conferrcf‘ oh l:wnsecs by section ISA of the Rent Act:

.
! ‘
»

+

The appellatits also filed an Ejection Application against the respondent plain-
tiff seeking his eviction from the suit premises under section 4} of the Presidency -
Small Causss Courts Act on the ground that the rcspondents right to occupy the
suit cabin had come to an end aloig with the termination of his attachment as Hono-
rary Surseon to Dr. Amonkar hospital: The respondent plaintiff resisted the said
suit. Both the suits were therefore heard. together and cotimon evidence -recorded.
On an apprcctatron of the oral and.documentary evidence and the surroundmg
circumstances, the trial court came to the conclusmn that the user of the suit cabm}
had been permitied to the' responﬂcnt—plamt:ﬂ' not on leave' and licence basis
but because of. hls attachment as Honorary Surgeon to Dr. Ainonkar Hospital and'
-that Ex. No 1 whtch was signed by him after fully realising iis tmphcanons, was
a genuine wntmg rcﬂectmg the” true nature of the arrangement between the parties .
and so as such the respondent plamtlff was not entitled to the protection of section ~
. 15A of the Rent ‘Act and that with the termination of his attachment as Honorary
Surgeon to Dr. Amonkar hospttal his right to occupy the suit cabit camie to an end.
The Trial Judge decreed the suit. Tn-appeal preferred by the respondent—plamhﬁ‘
the Appcllate "Bench of the Small Causes Court on reappralsa] of the entire material

. oh tecord confitmed the findings of the trial court both on the factyal and on legal  ~
The respondent-—plaintiff when approached the -

:ssued and dismissed the gppca]
High ‘Court under Article 227 of-the Constxtuthg the Higli Court interferred with

“ the concurrent ﬁndmgs of fact found by .the two lower courts and reversed the dect-
_ sions both on the factual issue and the two. lega.l issues. Hence the appeal aftcr obtam-
ing the spec:al leave “of thc Court. : ;

® .t

‘Allowing the appeals, the Court . .° : : S
. L . B . ..' . . 2 .

HELD: |. The H|gh Court was not right in reversing the concurrcnt ﬁndmg
of fact recorded by both the courts below and evell oil meyts, the ngh Court J udg-
ent cannot be sustamed 663 C]

.2.1. The opinion of the High Court that there were two disturbing features« |
revealed in the respective procecdin‘g. and judgments of the courfs below which

. Were suggestive of non-judicial approach, some bias and- partiality (in favour of -

the appcllant defendants and against the respondent—plaintiff) on their part which -
ncoess:tated a full and unrestricted cxercm of its power of supermtendcnm by going
to ths extent of reappreciating the evidence m depth as if it were a ﬁrst Appcllatz
Court was not_correct. [653 F-GJ

v
T

The commcnts of the High Court that thc rejectton of an appllcation to reca]l

- one of the witnesses viz, Dr. Rawalia and to dxrect h1m to produce hls Tncome Tax .
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Retums by the' trial cowrt on 18-10-1976 wasa disturbing feature suggestive of
non-Judlcul approach, somc bias or some partiality shown by the Trial Judge,

. would have had .been simply dismissed . thhcut .giving” any reason - but’ the
learned [ trial Judge passed a tengthy order giving three Teasons for the
rejection  of the application: (a) fhat vague averments were made in the -

“application about the receipt of the} infarmation regarding. Income Tax -Returns -

of Dr, Rawalia on 8th October, 1976 without the occasmn for receiving the infor-
mation or the source of mformeitron being indicated and that when the ‘Court made
a querry in that bekalf bis counsel was not willing to give particulars or disclose’
the source of information and it was, therefore, difficult to believe that the respon-
dect—plaintiff came in 1)0556551011 of the sajd information after the cross-exami-
nation of.the witness was over and after the closure of appellant-—defendants” case;
(b) that under section'138(1)(b) of the Income Tax Act, 1961 the respondent—plain-
tiff could have and should have oblainedjthe necessary information or material from
the Commyjssioner of Income-tax by making an application in the prescribed form
and since hehad not done so it would not be proper to help him to get the infor-
mation through thd court; in other words, if he had attempted and failed to get
the information by following the prescribed procedure the court could have helped:
him; and (¢) that the Courts power to recall and examine any witness at any stage
of the suit under Order XVIII Rule 17 of CPC on which strong reliance was placed
by counsel for the respondent—plaintiff was to be exercised in exceptional circum-
stances and no exceptional circumstance had been made out by the respondent—
plaintiff inasmuch as these documents would have bgcome available to him before
he started the witnéss’s cross-examination. May be in the éxercise its discretion
another Court might have.taken'a different view and allowed the application,
But unless the reasons given by the learned trial’ Judge could be spid to be
moon-shine, flimsy or irrational the re]cctmn of the application cannot be dubbed
as suggestive of non-judicial approach or bias or partiality on his part, It is
also possible that the reasons for giving a . ruling ona point: or for rejecting an
application may bc wrong  of disclose a non-judicous exercise of discretion and |
open to correction in appeal, but non motive of non-judicial approach or bias or
partiality could be attributed unless the reason given are moon-shire or so ﬂlmsy
or 1rrat10nal that there are unreal, Considersd dispassionately, such a thmg&could
never be said about the reasons given by the trial Judge for rejecting the application.
In any case, the rejection of the application could not be regarded as having stemmed
from any,oblique motive -or purpose. [656B-H, 657 A-C] : :

N . )

Further, the so called disturbing feature noted by the High Court in the Judg-
ment of the First Appellate Court is so innocuous and inconsequential that it could
hardly afford any justification to re-appreciate the whole evidence as done by it.
On the contrary, the broad features emerging from the evidence on record clearly
support the appellant—defendants’ case that the user of the suit cabin was allowed

io the respomdunt-—plamnff not on leave and licence basis but because of his attach- .

ment as. I-Ionorary surgeon to Dr. Amonkar hospital. [663 B-C]

Al

‘ q . i
Appeals by Special }cave from the Judgment and.OQrder dated

CiviL APPELLATE JUI(ISDICTION : Civil Appeals Nos, 104-105 of 1981
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- F.R.CS. of London and- Edinburough and’ Honourary Surgeon atta- -
ched to GT Hospltal and. Bombay Hospxtal ﬁlea 2 suit (R.A ‘Suit ;

] ﬁ -
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~

V.M. Tarkzmr’e P. H Pareklz Mrs Mamk Karanjewal and.
Miss. Indu Mal/zotra for the Appel]ants .

1

o

Anil . .Dudm, Dalveer szandarz and RS“ Yadav for the.

Rcspondcnt

0
-

The judgmcnt of the' Court was delivered by

t

TULZAPURKAR, J. These app'e\a'aisﬂ by special leave raise - two

*-

“ .
% the ISth August, 1980 of the Bombdy Hzgh Court in Writ Petltion
Nos. 30 and 115 of 1979 ‘

questions for our determination: (1) Whether the High Court in exer-

cise .of its powers of superintendence ‘under Art, 227 was justified in

Bombay Rent Act (NG. 57 of 1947) as amended by the Maharashtra
Act XVII of ]973‘? '

P ~

-

~.interfering” with a. concurrent ﬁndmg of fact.recorded . by, both the L
dower Courts in favour of the appellants?. and (2) Whether the respon-
dent was a protected licensee in respect of the’ ‘suit premises under the

This unfortunate litigdtion between  eminent medical practi-

CltY The accommodatlon in- question con31sts of a small cabm admea-
suting 156" x 11°-2” (approximately 175 sq..ft.) which'is a part of

heirs and legal representatives are the appellant-defendants before us,

being his widow and two sofs’and three daughters—-of whom' one
. son and two daughters are medicos),

1.

‘ Dr Johan (the respond.cnt-plamtiﬁ') an M BB 8. of Bombay,

. L)
N
\

. ‘tioners of Bombay has been hotly: contested before ps since it relates’ ;
- to professional accomifiodation of which there is great dearth in that

+ . the.premises of Dr. Amonkar Hospital located on the fourth floor of -
Bombay Mutual Terrace at 534, Sandhurst Bridge, Bombay, of which
- one Dr. M.D. Amonker, since deceased, was the proprietor (whose
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. No. 779/2893 of 1973) in the S]ﬁdll'Cdu'ses‘ Court at‘ Bombay sec'kinn‘

a declaration that he was a’ “p;otected licensee’” (having become
a deemed tenant) of the suit premises under s. 15A of the
Bombay Rent Act (No. 57 of 1947). as-amended by the Maharashtra

Act XVIT of 1973 and for injunction restraining the appeliant—defen-,

dants from taking forcible possessién of the suit premisesand of
disturbing or interfering with his“usc and enjoyment thereof otherwise

than in due course of law. His case was that he came to~

occupy exclusively the suit premises (being the cabii admeasuring

about 175 sq. ft. "with . the -facility of using the adjacent common .
‘waiting room, together with. the facility of water and electricity)
“on Iit May, 1970 on leave and li(.:en’ce‘ basis under an-oral
~agreement with late Dr. Amonkat on payment of monthly com-
_pcnsation‘of Rs., 201 for deing his private consultation surgi-

cal practlce ‘His further casc was that though within a few days: of

~ his occupation late Dr. Amonkar had obtained from him a writing .
purporting to state that he was attached as an Honburary Surgeon
‘to Dr. Amonkar Hospitdl and was, thercfore, allowed to have his

private cofhsultation practice in the premises, that he had agreed to
bear and pay rateably the expenses.of telephone, us€ of furniture, ¢tc,

and-that he was neither a fenant nor a licensee, the said writing had .
beefi obtained from Him merely asa safeguard for Dr. Amonkat against.
" a possible objection that mlght be raised by the Life Insurance

Corporation the landlords of _the building, and. was not to be acied
upon. According to him, he had. cordial 'e]atlons witlr late Dr. Amon-

_kar and that even after his death which occurred towards the end of _
1971 he was regularly paying Rs. 203/- per month to his heirs till Jan-
uary 1973 but since threats of forcible dispossession wefe held out to-

him by the appellant defendants, particularly By, appeallant-defend.ant

No. 3 Dr. Suman Gaitondey (the married daughter of' the deceased)

on her return to Bombay from Calcutta, and since by, a notice dated

20th-March, 1973 he was informed that his attachment as honourary
-Surgeon was no longer required w1th effect from 1-4-1973 and that
" he should make his Own arrangernents for his private consultation, he
was forced to file the suit seeking reliels of a d.cdaration and m_]unctlon'

mEntxoned above . : .

-

\ T

. The suit was resisted by the appe]]ant—defcnd.ants on. three
grounds: (a) that the cabin was never given to “the resporident—plain-

tiff on leave and licence basis as alleged by him; that he was never in

-+ execlusive use and occupatlon thereof<but the uscr of the c§b1n was given
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to hlm becauqe of his qftachment as ‘Honomdry Surgeon to Dr.

. Amonkar Hospital, through the gnod, offices.of ane Dr. Rawalia; that
the writing on the stamp paper 'of Rs. 1.50 bearmg date 4th May, 1970 -
signed by the r-espondent—plamtiff reflected ” the ‘true nature and

character of the drrangement between the parties., it was emphatically-

denied- that the said| writing ‘was obtained .by late’ Dr. Amonkar, for

the purposf’ ot motive suggested, by the rcspondent—p!alntlif or was

‘not intended to be acted upon, (b) that the cabin in question was riot" -

“pr.cmtses” within the meaning of s. 5 (8) (b) of the Act, inasmuch as

" the same could not be said to have been given on licence ‘separately’

hecause the respondent—plaintiff was permitted the user'thereof only’
for 21 /2 hrs. in.the ¢vening on week days between 5.00 pm. to 7.30

p.m. and for the rest of the time it was being’ used by the hospital
staff,and that- one of the' keys of that cabin always remained with the |
~ staff of* the hosp1ta! and hence the plaintiff was not entitled to any-
s protecnon of the Rent Act; and {c). that the cabin in queéstion ‘being

admittedly 4 room in the ,mspstal fell wﬂhm the Sclusionary part
of the definition. of the licensce’ given in 8. 5 (4A) ard 2s such was
ouisrde the protectlon ccmferred on llCCnsCt‘% by . 15A of the’ Act )

~
.

-

Tt may Le lecd that- W}u]e the afomsald su:t was p(’rdmp the ,

appellam—-dCfE‘n(‘amq on thelr ‘part filed an eviction pélition being

Ejectment App}.caucn Ne. 259/E of 1976 against the plaintiff—respon- - -

dent- seeking: his eviction from ther suit. premises under s. 41 of the

. Pr651del1ry Smal! Causes Courts Act on the ground that the p]amhff 8

right to cccapy the suit cabinhad come toan end alongwﬂh the ter-
mination of fis attdchment as Honourary Surgeon to Dr. Amonkat

. Hospital and’ the plaintiff resistéd the said’ evicticn cn the ground that -
_he was a, prot?ctEd licensee under the Bombay Rent Act as amended
'by the Maharashtra Act XVIT of 1973 and was, therefore, not liable

to be evicted therefrom. ‘The two proccedmgs were ‘heard together:

~and common evidence was rocnrr‘ed in the decl aratory suit bemg R A

No. 779/2893 of 1973

4 T . a
.

. '3
' 4

1 It is clear that on the bam of the rival pICadmg% of the two par- "
ties in the two proceedings before the Small- Causes Court principally

thiee isstues qrose for .deétermination, namely, (1) what was the true

-nature of the arrangement.between the partics regardmg the user of the,

suit cabin by the pialntlﬂ‘ whether the plaintift’s user of the cabin was on

leave and -licence basis on payment of monthly compensation -or it

N .
I
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‘was on account of his attachment as Honourary Surgedn to Dr. !

Amonkar HOSthaI’? In other words, wﬂether'the writing on the. stamp
‘paper signed by the p]amtlﬂ” (Ext. No. 1) was a genuine document
reflecting the true nature. of the arrangement between the parties?
(2) whether the.suit cabin was not ‘premises’ within the meaning of
8. 5 (8)(b) of the Act? and (3) whether the suif cabin was ‘a room in
ih the hopital’ falling within the exclusionery part of the definition of
flicensee’ under 5 (4A) and, therefore, outside the protECtlonc ontem-
plated by s. 15A of the Act? It is obvious thatthe first issue ralsed
purely a question of fact, the determination whereof depended on
appreciation of the evidence led by the parties before the Court while

_. the other two issues raised questions of law—rather mixed questions

of law and fact , ‘ - .

At the trial partfes led oral &s well as documeéntary evidence
on all the issues arising in the case. The evidénce on the side of the,
feqpondcntﬂplamtlﬂ' consisted only of his oral testimony, during the
course ofs which he asserted that the user of the Cabm had béen given

- to him by latc Dr. Amonkar on leave and licence basis on payment
of monthly compcn%atlon On the. side of the appellant-defendants
“th‘e oral testimony consisted of depositions of two witnesses (i) Dr.
D.M. Amonkar (defendant No. 2) and (ii).Dr. Rawalia and the docu-
mentary -evidence consisted of two writings obtained by late Dr.
Amonkar—one from the respondent—plaintiff and the’ dther from
Dr. Rawalia, Ext. No. 1 is a writing ‘ona stamp paper of Rs. 1. 50
bearing date 4-5-1970 obtained from the resPondent—plamtlﬁ’ recor--
ding the arrangement with him, and Ext. No. 2 isa writing on a. stamp

" paper df. 23-4-1962 signed by Dr. Rawalia recording 1he arrangement .

with him . Both Bsxts. No..1 and”No. 2 are identical in terms and
appears that long before respondcnt——plamuﬁ was aliowdd the use
of the suit cabin, Dr. Rawalia had been allowed the use of ﬁnothcr

~ cabin in the hospital premises by late Dr. Aménkar on the same terms.
_ Bach writing signed by the occupant in terms states: “T am an Hcen.

* Surgeon to Dr, Amonkar Hospital. I am allowed 1o practice may .
private consultation in the prenmiises. I am neither licensee - nor -sub-.
tenant. I have to bear rateably the expenses incurrcd. tewards tele-
phone, electricity, use of furniture and, instruments”. Dr. Rawalia,
- through whose good offices the respondent—plaintiff got the suit”

X 2

v

%

I .

v

'wcabin from late Dr. Amonkar -fully supported the appellant—defen- -

dants’ case that late Dr. Amonkar had permitteéd the respondent—plain. -
S .
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tlff to make usé of the suit cabm becausc‘of hlS attachment as Hono-

. rary Surgeon to “Dr. Amonkar Hospjtal. On an apprematlon of the.

oral and documentary evidgnce and, the surfounding cncumstanccs -
the trial Court came.to the “conclusion that the user of the suit cabin’

‘had been 'permitted to the respondent—plaintiff not on leave and .
licence basis but because of his attachment as Honorary Surgeon to

Dr. Amonkar Hospital and that Ext, No.. 1 which was signed by Him

< after fully- realising its 1mp11catlons was a genyine writing reflecting

the true nature of the arrangement between-the parties and as. such
the-plaintiff was not entilted to the protechon of s. 15A of the Rent

Act and with the termination of his attachment as Honourary Surgeon

to Dr. Amonkar Hospital his right to coccup}f the syiff cabin camé to

end. The trial Court also decided, the legal issues in appe]lant——defen~
_dants’ favour with' the result that the 1espondentmplamt1ﬂ‘ 8 t'eé lara-

tory. suit was dismissed and. the ejectment application of the appel-

“Tant—deféndants ‘was decreed.-Tn appeal preferred by the respondent—

~ - plaintiff the Appeliate Bench of the Small- Causes Court on a re-ap-

praisa] of the entire ‘material-on record confirmed the findings of. the
trial- Court on the factual issue as also’ on the.legal issues. The '1ppea1

- was dismmed and. the e;ectment decree passed by the Trial Court in
- favour of thc Appellant—-defend.aﬂts was confirmd. -

l‘: . \v
— e

gamst the dismissal of his d.cclaratory suit and the E_]CCfIllEIlt ,

'd.ecree passed in EA. No. 259/F of 1976 the respondent—plaintiff -
- approached ‘the High Court under Att. 227 of the Constitution by

preferring two proceedings —Special Civil Apphcat'on No. 30 of 1979
and Writ Petition No. 115 of 1979 both of which were disposed of
by the ngh Court by common Judgment rendered on [8th August,, '

- 1980. The- ngh Court was of- the op:mon ‘that there were two distur-
“bing features revealed in the respectwe preceédings /judg,n‘ents of the
" Courts below which were suggestive of non-judicial approach, some

bias and partiality (in favour Jf the appel]am—defend.ams and, against

" the respondent—plamtﬁ’f) on their part which necessitated a full and

unrestricted exercise of its power of supermtendcnce by gomg to the

extent of re- appreciating the evidence in depth as if it were a first Appcl-

- late Court; and after briefly.indicating what it felt were the two distur-~

bing features, the H}gh Coaurt re-appreciated the entire evidence fu]]y

. and in depth and came to the conclusiort that the user of the siit

cabin was given to the respondcnt—plalntlﬁ" on leave and licence basis
and the writing Ext: No. 1 did not’ represent the real state of affairs’
as far as the respondent—plamt:ff s tight'to use the  suit cabin was-
concerned and that the same had been taken by latc Dr. Amonkar only .

+

M.M. AMOM(AR v. S.A. .TOHARI (Tulmpurkar, J ) ' ' 653
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1

A

for his protectlon agamst his own landlord namely, L]fc Insurancc -

Corporation. The High Court- also - negatlv_ed the findings recorded
by the Courts below.on the two legal issues,and held that the suit cabin

- was “‘premises’’ within the meaning of s.. 5(8) (b) of the Bombay Rent

Act, the same having been’ given on lrcence ‘separately’ to the respon-
dent—-plamtlff and that-the suit cabin was not ° a Toom in thé hospital’
and as such the respondent—plaintiff could be and ‘was a ‘protected

licensee” entitled to.claim protection under 5. 15A: of the Act.” The’

High Court’s interference with the concurrent finding of fact recorded

by the two Courts below .on thc-e_ factual “issue as alsa its conclusions .
on the two legal issues are assailed before us in the instant appeals.”

The iest contention urged by counsel for the appellant—defend:

ants is that the question whether the user of the suit cabin had been

allowed to the respondent—plaintiff. on leave and ]ic'encewbasi's or

- because ol his attachiment as Honourary’Surgeon to Dr. Amonkar ’

~ Hospital and whether fhe wriling Ext. No. 1 was a genuine document
and reﬂected the true natyre of the arfangement belween the parties

“+ or not was purely a guestion of fact depending upon the evidence led

by the parties and it was on an appreciation of the-oral and documen-
tary evidence-and, the surrounding mrcur}stanc(s that both the lower
Courts . haé¢ come to 'ihe conclusion that the rGSpondent—wp]amtlﬁ’ 8
occupation of the suit cabin.was not on Jeave ard licence basis but
. onaccount of hisattachment asan Honourary Surgeon to Dr. Amonkar
. "Hospital and that the' writing Ext. No. 1 was not any camouflage or
facade obtained by late Dr. Amonkar for the purpose suggesteo by
the respondent—plamtlﬁ but was'a genuine document which reflected
‘the real arrangement between the parties and such g concurrent fr.ding
of fact, unless it was perverse, ‘which it was not because there. wes
ample evidence on record to support it, could not be mterfexfd with b
the ngh Court under Art.227.. Courisel further urged that the justifi-
cation given by the High Court for mterfermg with such cencurrent
ﬁudmg of fact was unsustainable inasmuch as the so-called two distur-
ping features were not really any distrubing features much less were
they suggestive of any non-judicial approach or some bias or partiality
on the part of the lower Courts in favour of the ‘appellant— defendants

and /against the reépOndent-p]aintiff Counsel strongly vrged that .~

. the Suggestlon of nen-judicial approach or of bias gr of pama]lty on
© the part of the Jlearned single Judge and the two learned Judges of the
Appellate Benchi of the Court of Small Causes was unwarranied, un-

"+ called for and eught not to have been made. Bven on .merits the ngh

e 4
R
\‘_ '
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Court’s view on the factual issue. was wrong, It was . also contended. - A

that evidence clearly showed that the suit cabm had not been separate]y

" given to the respondent—plaintiff and in ‘any case lt was ‘a reeming -
the hospltal’ and as such' the respondent—plaintiff was not entitled

"to claim any protection of the Bombay Rent Act, Of the, other hand,
counsel for the respondent—plaintiff supported the . High Court’s
findings on all the issues and vrged thaf there was no ‘reason to d.1sturb B
the judgment under appeal.

’.

- This necessitates a. close serutiny of the two disturbing featurcs—‘—

"’ one -pertaining to the*proceeding before the, trial Court and the other .
pertammg to the Judgment of the Appeliate Bench—which according - - C-

to the High Court made it to undertake a re- appremat}on of the entire |

evidence in depth s ifit were a firstappellate  Coutt. Iq the {rial Court

~after examining their two witnesses the appellant--defendants closed. .

their case on 18th September, 1976 and the case was fixed for argu- -

ments on 4th of October, 1976, on which day, however arguments

could nopt be heard and. the matter was_adjéurned. Tt appears thaton - P o

- 18th September, 1976 d.uung the course of his cross-examination it «

" was suggested to 'Dr. Raiwalia that in his Income-Tax Returns he had~

been showmg payment of Rs. 225 per month to Dr. Amonkar as.rent,.
.., he denied the suggestlon and asserted that he had been only showing

~w ., .the amount as paitl to Dr. Amonkar, In other words, ‘he had merely -

" shown the payment as expenditure’ ‘without indicating its character. . |

l‘/ On 12th of October, 1976 the res;;ondent—plamtxﬂ‘ made an appljcation
...“statlng ‘that on 8th October, 1976, he had come to know that Dr.

- Rawalia had filed his Income Tax Returns showing that be had paid
. Rs. 1870°as rent for- 197273, Rs. 2250 as -rent for 1973.74 and

" Rs. 2275 .as rent for 1974-75 and had claimed: deductions of the said .

~ amounts as expenses and, therefore (2) Dr. Rawalia te recailed fer 2
furthér cross—examination and (b) that his Inccme Tax Returns for-
the said three years be got produccd througha witness summons or,

- letter of request being issued to the Comimissioner of Income Tax, -
Bomay. Obviously, the application was made with a view to confront ~ -« -
Dr. Rawilia by his own Income Tax, Returns which he had. filcd for.

. proving (i) that Dr. Rawalia had made a false statement and (ii) that €

“ paynients made by him to the appbllant—-defendefnts bore the charac- -°

o> ter of rent. It cannot be disputed that the aspects soughf to be proved '

by recalling Dr. Rawalia and by gefting hlglncome Tax Returns precu-
ed -were relevant to the issue jnvolved in the case, though'it is wells

. settled that a particular pomenclature given fo payments/made tva H
palty is not conclusive or decisive of the metter. The applicaticn was’

H
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A dismissed by thc leatned trial Judgc on 18th of October 1976 and _
. according to the High Court this re]ectlon of the application was a - '8
disturbing feature suggestive of a non-Judlclal approach, some bias
' of some partiality in favour of the appellant—defendants on the part® °
of the learned trial Judge.. In our view the comments of the High Court .~
inthe matter of rejection of this appl;catlon would have had some
B, force if the .application had been sjimply dismissed without glvmg any
reasors but the learned trial Judge passed a lengthy “order giving three
reasons for the rejection of the application: (a) that vague averments .
"swere made in the application about the receipt of the mformatlon i
regarding Income Tax Returas of Ds. Rawalia on 8th October, 1976
‘without the occasion for receiving the information or the source of "
information being indicated and that when the Court mhade a querry .
in that behalf his counsel was not willing to give particulars or disclose
. ‘the soutce of information and it was, therefore, difficult to believe that -~ -
«the respond.eht—-—plamtﬂf came in possessxon of the said mformat:on .
" after the cross—examination of witness was over and after the closure - - '
wof appellant—defendants case; (b) that under s. 138 (1) (b) of the
Income de Act, 1961 the rcspondent—plamuﬁ" could have and should.
have obtained the necessary information or material from the Com-
missioner! of Income Tax by makmg an application in the prescrlbed
form and, since e he had not done so it would not be- proper to help him
, »  .to get the iriformation through the Colit; in other words, if he had
_ ,afttemptéd and failed fo gt the information by fol!owihg'ﬁhg prescri- -
bed procedure the Court could have hélped him; and (c) that the ~ - '
~ Court’s power to recall and examme any witness at any stage of the - -
" suit under Ozrder XVIIL Rule 17 of C.P.C., on which strong rehance,__.)r
was placed by Counsel for the respondent—plaintiff was to be exercised ;
"2 in exceptional circumstances and .no exceptional circumstance had

- been made out by the respondent—plaintiff inasmuch as these docu-

F ments would have become available to him before he started the wit- .-
ness’s cross—examination. May be in the exercise of its discretion Y
another Court might have taken a different view and allowed the ap- ‘
phcation But unless the reasons given by the learned trial J udge could -.
be said to -be mioon-shine, flimsy or irrational the rejection of the o=
application cannot be.dubbed as suggestwe of non-judicial approach

¢ " or bias or partiality on his part It is also posmb]e that the reasons

S, for giving a ruling on a pomt or for rejecting an apphcatlon may be
' wrong or disclose a non-judicions exrcise of discretion and open tfo
correct:on in appcal but no motive of a non-]udlmal approach or bias .
oyt OT partiality could be attributed unless, as we have sald above, the
H reasons given aré moon shine or so flimsy or irrational that they are -
‘ lrcal Considered dlspasswnately, such a thing can never: be said

A . -
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‘ about the reasons given by the trial Iudge for rejectmg ihe app];cat:on
Tt is true that the appellate Court has not dealt- with this point though
in ground No. 27 of the Memo, of Appeal a point had been taken that’
the application had ‘been ‘wrongly rejected but in all probability it
- was not argued by counsel otherwise the appel]ate Court would have
dealt with it. In the High Court no assertion was made that the point
& was actually argued or pressed before the Appei]ate Bench but it was ¥

§ merely urged that although a complaint against the rejeot]on of the’

¥

_-J“‘;-i ; application had been made i in Ground No. 27 of the Memo.of Appeal:

"

i, the' appellate Court has not dealt with.it. This also shows that the - -
F* rejection was not regarded by the respondent—plamtrﬁ“ ot his counsel
before the appellate Court as any_ serfous or disturbing feathre. In any

- ! case, as stated carlier, the rejection- of the application could not-be

¥ regarded as havmg stemmed from ankobhque motive .or_purpose. -

This: so—called disturbing feature, therefore, did not afford any justi- - ¢

fication to the,High Court to, underfake a re-appwcmtlon of the entire
' evidence in depth for reversing a: concurrent finding of fact record.ed
by the two Couris below ‘ ‘

e

o o -

Turnlng ‘to the judgment of the Appe]lafé' Court, the so- caﬂed
disturbing feature hoted by the ngh Court, is, in our view, so_inno-
cyous and inconsequential that it could hardly afford any justification.

-

the hearing of the appeal after supporting the trial Court’s finding on -

:"' ‘ the factual issue as also.the findings on the legal issues and pressing

‘their acceptance counsel for the appellant—defendants put for- -
< ward an altematwe Tast subrmission that even proceéding on the assump-
tion that an oral hcence had been' created in. respondent—plaintiff’s
favour by late Dr Amonkar as-alleged by him, the material on record .

C

LN

to re-appreciate the whole evidence as done by it. Tt appears that during -..

- iy -showed that the sa1g1 licerice did not subsist on the relevant date, namely, RS

1-2-1973, mentioned in's. 15A -and, therefore, he was not entitled to . ~

. any protection under the Act and in that behalf an averment made b}
‘ r _the reSpondent——plamtﬂT in paragraph 4 of his complaint dated-,
was relied, which averment' runs' thus: “‘Ever since théré has- been a -
- " publicity in the newspaper that the Govt. of Maharashtra is abolis .
shmg the leave and licence system (meaning thereby that the Govern-~
ﬁ* ment is thinking of converting occupants under leave and licence basis-.
into ‘deemed tenants’) Dr.- (Miss)- Usha Amonkar and Dr. D.M."
" Amonkar are asking him to vacate the premises”, and the. contention
.. was that since the Bill aménding the Bombay Rent Act (subsequently

numb.red as Aot XVII of 1973) had bccn 1ntroduccd. or pubhshed in.-

£ 24-3-1973 addressed to the Inspector of Police, Gamdevi Police Station ,

it

A

E_

"B‘ -

F CR ‘..

o

G
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A August 1972 the respondent—plaintiff’s licence, on his own aforesaid
1-2-1973. The appellate Court accepted this argument ¢n the footing
that the Bill had been'introduced (not in the Assembly) in 'newspapers
for information to the public in August 1972 and held that the ‘respon-
dent—plaintif’s licence, ifsany. was not subsisting cn Ist of February,
ﬁis 1973 and he was not entitled to protection even if his'case were assumed
;) to be true."According to the High Court such a conchusion drawn by
the appellate Bench was an impossible one having regard to the plead--
- ings and the evidence on record, for, accordlno torthe High Court,

averment, was“not subsisting and had come to an end long before. .

).-‘

it was by notice dated 20th March, 1973, issued, by the widow of T,

< . Dr. Amonkar that the respondent—plaintiff was ca:tegor:cally told that *

.' he shoutd make alternative arrangement for His consultation practice
elsewhere with  effect from 1-4-1973 which showed that his Jicence
was terminated -with effect J'FOm date. 1t must however be berne

' in mind that what "was 1ermmdtcd by the notice dated 20th.
! - March, 1973 was the respondent—plamtlff s attachment as an Honous

rary Surgeon to Dr. Amonkar Hospital and nbt his licemce. In fact,

it was never the case of the appellant-—defendants that the respondent—

-plaintiff was a licensee and, therelore, neither their pleading nor their

notice could be used (or showing that the . respondent—plaintifi's

l1c"nce continued upto Ist of April, 1673, The appellam: Court while

accepting the alternative submission was proceeding on the assumption

that the resopondent—plaintift’s occupation was as a licensee and on

that basis it considered what w0u1d be the effect of the averment made
» by him in para-4 of his compldint whicl: suggested that his oral lICEncg}

had been terminated by being asked to vacate the cabin long before

1-2-1973. Now in the first place assuming that tic appellate’ Court’s

conclusion in that behalf was not justified on the evidence on record

F the same’could at the highest be regarded as a wrong conclusion but

it is impossible to say that it was suggestive of a non-judicizl dpprcach

or bias or partiality on its part.. Secondly, it amounted to acceptance

~of the alternative contention on an assumed basis after the appEHdte

Court had already, on a re-appraisal of the entire mate1 ial in the case,

‘tecorded its finding on the factual issue in agreement with the trla}
€ Court in favour of the a‘ppellant—dpfendan1.5‘ In other words, the.
_conclusion on the alternative submission was not merely innocucusie.
somotivated by any oblique purpose butinconsequential to the dispo-

. “sal of the case. Having regard to the abdve discussion we are cleatly

' of the view there was no justification for the High Court to undertake °

-~ a re-appreciation of the evidence and it outght not to have interferred -

H . win the concurrent ﬁnd.mg of fact recorded by the two Courts bc]ow

- on the factual issue arising in the case. .

* [
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4'" “health, unable 1o work ‘with full vigour, with only doctors (Dr. Miss
Usha Amonkar and Dr. Rawalia) in attendance the respondent—-plam—l L
“tiff’s attachment as H(\noumr\r Surgeon to it for temporary duration .
dll Pr. (Mrs.) Gaitonde returned from Calcutta, could not be said to
be unnecessary as opined by “the High Court but was- mole prcbablc
“Bven the High Court has observed that late Dr. Amonkar had obliged
the~ reSpondent—plamtlﬂ' by accommodating him in the suit cabin’

£y

- as Dr (Mrs) Gaitonde was away at Caloutty.

s

~

s
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Though the aforcsald concfusxon of ours would be sufficient to

dispose of the appeals, even on merits we fee! that the broad féatures '
emerging from the evidence on record make it difficult to aceept the:
! rcspondcnt—p]amt]ﬁ"s case that the user of thesuit cabin was pcrm;t-
~ ted to him on-leave and licence basis as claimed by him. Adrmttedl

Dr. Amankar Hospltal Wwas never excluswely a Maternity and Gynaeo-

cological Hospital and had a Nursing Home Department wheré general
. eperations were undertaken and as sach attachment of couple of doctors
" as Honourary Surgeons to it would be most natural and, since at the -~ [

matenal time both the semior Dr. Amonkar, (since deceased) and the
junior Dr. Amonkar (defendant No. 2} were . on account of their ili-

temporarily when he was suddenly made.to leave his premises on the

-thixd floor. of the very building and that the respondent—plaintiff had

taken advahtage of the gesture shown to him by late Dr Amonkar

Second.ly, even the ngh ourt has accepted the posmon that the
‘user of the suit cabin became available to the. respondent—plaintiff

Al as a résult of his d.lrect dpproach to late Dr. Amonkar but through the

© intervention and good offices of Dr. Rawaha' and he has fully supported .

" the Appcllants—Defendants case that such user was allowed to the

respondent—-pldlntsff an the same terms on which he had.- been pefmlt— R

. ted.the user of his cabin in-that Hospital, namely, because of attach-

P_Na-

. 5

ment as Honourary Surgeon to -Dr. Amonkar Hospltal But Dr.’
“Rawalia’s evtdencc has been discarded by the- High Court for reasons

which are, in our view, not sound. Aprt from some minor contradic- .
- tions (which were really omissions) that appeared in his evidence in

light of the averments made by him in his earlier Affidavits filed in the
" proceedings,

th¢ main rteason for dlScardlng his evidence has been
that he could not be regarded as dlsmtercsted. witness because of hls

close ties with the Amonkar famlly and that he had d.lsplayed an
'-atutude of bemg ever wﬁlmg to sign any affidavit or to swear to any-,
‘thing*to help whom' he 'had. come to help; for instancehe had gone to

the extent of saying “so far T am not asked to B0 out bit 1 am prcparcd.
to go as and when they will tcll me to gct out”, which showed that’
- T ' o

,".E
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A he ha_d. identified himself w1th Amonkars In cur view these aspects .
Would not be good reasons for discardirig his evidence. True, snme of ..
~h15 answers do show that he was .baving close ties with the Amonkar
famtly but this is not unpatural if it is borge iy mind that he has been,
aworkmg with them in that Hospital since 1954 and the mere foct thet o
he hasstated that he was prepared. to go whenever Amonkars would,
B ask him to go would not show that there was any pnvate or secret-
1 understandmg between him and Amonkars as was sought to be sug-
o gested by counsel for, the respondent-»—plamtlﬁ’ Smce he was a signa- %
: tory to wntmg Exh. No 2 all that he wanted to convery was that his
* user of the cabin was ‘because of his attachment as Honourary Surgeos—~w-
. to Dr. Amonkar Hospital'and as such his right to cccupy the cabin
C would. come te an end as and when his attachment would cease, that
) visto say, as and when Amonkars would ask him to Bo. Far from show-
/ing any interestedness in the Amonkars his aforesaid statement was >
. an admission against his own interest, as it exposed him to imminent ; -
\ risk of eviction, and as such deserved commendation. Hcenouring one’s -
e ;. word has. become a rare virtue these days and it would become rarer .
8 : I 5 still if those who' d1Sp1ay it are to be discredited hke this. To dlsbeheve
" Dr. Rawalia who showed his willingness to honour his word by stick-,
-+ - - ingto the arrangement to which he was a signatory- and for net behavmg
- in the manner as respondent—plaintiff has done, would be a travesty. {

+ of justice, : - e , . .
. . e o T

PN

. : 1' - A
Thirdly, turning to the dopumentay evidenc, it must be observed :l
o that the. three .or four receipt produced by the respondent-—p]amtlif
, showmg monthly payments made by him would be of no avail because .
F~ the nature or the character of thé payment, whether it was by way of
compensation or towards ratable expenses, has no where been indicated
F . ‘inanyof them. But so far as Exh. No. 1 is concerned it is clear. that -
. this document in terms indicates that the respondent—plaintiff was
permxtted to use the suit cabin not on leave and licence basis but be-~  ~ «
. cause of his attachmentas Honourary Surgeon to Dr. Amonkar Hospi-
. tal and that it contains a categorical admission on'his part that he was
(A nextheratenant nora licensée thereof. In cross—examination respon~ .
G d.ent—-plamtlff admitted that he had signed this document after fully . - ~
R understandmg the contents thereof. If that be so, his oral testimony §
“ which runs—counter to the document cannot obviously b€ acceptcd v
Y ' unless of course, the document is shown to have _been obtamed by
' late Dr. Amonkar from him for the purpose of avoiding a poss1b1e A
H . objection that might be faised by the L.I.C. and was not to be acted up-
, onas suggested. by the respondent-—plamUﬂ‘, As regards the motlve or

\

N o
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- " purpose for which the document was said to have béeri obtamed there A

- ar€ two cifcumstances which mllrtate agamst it. In the first place at - -
the matenal time that is in May- 1970 unlavful sublcttmg of prémises ™~
. ~was a.ground for ev1ct10n and mot the giving it on leave and licence
basis-and late Dr. Amonkar mlght have faced some difficulty from his .
own landlord, namely, 1.1.C. if he had-sublet the said. cabin o thé
respondent—plaintiff but at that time it could not be w1thm the contem- . * B
- plation.of anybody to seek protection against giving premises.on licence h
also, and even so Ext. No. 1 in terms records that respondent-—plaintiff -
was neither a tenant nor a licensee -of the suif cabin. Such'a double
\r protection was unnecessary as against the'L LC.-but, it was n6cessary -
. S against the respondent—plaintiff to.whom late Dr. Amonkar wanted .
_ "to ensurg that the user of the cabin was allowed only in the capacity C
& . . of an attached Honourary Surgeon to the Hospital and i in'no other
-and that is-what Ext. No. 1 says, In our view, the. motive suggested
by the respondent—plalntlﬁ' does nof fit in with thé situation ‘or state
-of affairs that existed in May, 1970 and the document really records
the true transaotlon between-the parti€s, namely, that the rerpon(’ent-—“, ' ‘
" plairitiff was allowed the user of the suit cabin because of his attach- * [y
ment-as: Honorary Surgeon-to Dr. Amonkar Hospital. Secondly, if ‘
+ Ext. No. 1 was not to be’ acted upon and it wag signed by rcspondent— .
plaintiff on the representatton made to him by late Dr, ‘Amonkar that, .
_“k . it was simply fof the purpose of protéctinig himself agamst the L. Ic.-
v and was not to be used. against the respondf:nt—plaintlﬂ' ihe rﬁ‘spon- B
dent—plaintiff could ‘have obtained from later Dr. Amonkar.a wrltmg o E.
that effect which he could have preserved for his own safety but o -
such writing was obtained by him from late Dr. Amonkarand, in our
“ view, if the respondent-ﬂplantlff s yersion were true-that Ext: No. 1.
had been obtained on the-alleged represcntatlén two writings could
‘have been executed and preserved by each for his-own safety*but this = o
-% - was not done. If, therefore, resPondent—piamtlﬂ‘ s suggestion as 1o F-
~ why Ext. No. 1 was obtain¢d by late Dr. Amonkar from him i$ not
believable-—and for the reasons indicated above it is not—the. r05poll"‘ .
deat—plaintiff must be held bound by the wmtmg Ext. No. I-which
ke executed after fully understanding the contents thereof and his- oral
testlmony ‘that the user of the cabin was given to him on Ieave and

' licence basis cannot be accepted Ay : 6

.-

.

ot P ' ) o T
: It may be stated that the mam reason why thc High Court felt-
‘thit Ext. No. 1 did niot reflect the true nature of the transaction between >
the parties was that no documentary evidence was produced by the. H
appellant-—-defcndants o show that actually medlcal serviees were '

._‘ 7
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“this point there was merely the respondent—plaintiff’s word as against
~>the testimony of defendant No. 2 and Dr. Rawalia. Respondent—plain-

. fendered by the respondent'—p]aihtiﬁ; to Dr. Aﬁonkar Hospital. On -

- Uff claimed that he had not rendered any services to Dr. Amonkar
Hospital ‘as an attached Honourary Surgeon ‘thereto ‘while both the

witﬁesss on the side of the appellant—defendants asserted that con-
. sultations were held with the respondent—plaintiff whenever occasions

< arose in maternity ‘cases done in the Hospital. Leaving aside the High
Court’s view about the unsatisfactory nature of evidence of Dr. Rawalia,-

there was no reason why the evidence of defendant.No.2 (Junior

- . Dr.’Amonkar)—who had as per the High Court’s view given evidence

in a responsible and restrained manner—should not have been accepted
on the point. Defendant No. 2 had clearly stated in his evidence that
consultations with the respondentuplaiﬁtiﬁ' were held whenever pre-
- operative or post-operative problems arose in maternity cases and this
was dont at least 4 or '5 times a month and he was consulted in his

© capacity as an Honorary Surgeon attached to the Hospital. It is true

that no documentary record of - such consultations was  produced

.

e

but whether any racord of consultafions would be maintained or not -

would depend upon the nature and tvpe of consultations made and
it is equally possible that due to lapse of time that had occurred between
‘such consultations and the trial such record may not have béen’ preser-
ved. In our view defendant No. 2's evidence in this behalf need not
" have been rejected simply. because no record: of such consultations
was produced. Furthermore the respondent  No. 2 admitted in his
eviderice that he had made use of the Operation Theatre together with
‘the facilitfes\attached thereto of Dr. Amonkar Hospital for performing

.operations: on his private patients and though there is a controversy

as to whether such user of the Qperation Theatre was freg of charge -

with the facilities attached thereto would not have beem, permitted to
respondent—plaintiff if he were an independent licensee of the suit
cabin and was not connected with and ‘attached to the -Hospital.

- "Lastly, the evidence clearly shows that right.from commencement of

his occupation of the suit cabin till Fanuary 1973 (when the respondent-
‘ mainﬁﬁ' obtained an interim injunction) the respondent plaintiff had
ho servant of fis own attached to the suit/cabin but he was gefting the
services from-the members of the Hospital staff in the matter of sweep-

- "or on payment, in our-view such user of Operation Theatret ggether

ing, cleaning and dusting of his cabin, receiving his patients in the.

.. eommon iwaiting room and ushring them into his cabin for ‘which no
© separate payment was being made by him. Were he an m_dwm@mt:
© . \jesngee of the suit cabin and not attached-to the Hospital such services

.\-

!
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would nothave béen made availabié to him free of charge. -

v

In our’%lcw the af‘oresand broad features emergmg from the -
evidence ‘on record clear]y_\éupportﬁthe* g_ppe]lantcwdefend.ams case:
. that thé user of the suit cabin was allowed to. the respondent-—plaintiff
- not on leave and licence basis but becayse of his attachme'nt as Honou-

rary Surgeon to Dr.; Amonkar HO\\Splta] Such being our * conclusioa

on the factiaal issus lt is un-necessary for us to. deal w:th or discuss the .~
. other two s..ng—legal issues that were argued before us in these ¢ppea!s :

We are clearly of the vww that the ngh Court was not rlght in revers-
ing the concurrent ﬁndmg of fact recorded. by both the courts below
and even on merits the High Court judgment cannot be sustained.

The, appeals are therefore allowed and the High Court -judgment is’
. set aSIde and the concurrent ﬁndmg of both the lower" courts on the
factual issue is restored. ‘The dtsm]ssal of the declaratory suit and

the findings in the Ejectment Application E.A. No. 259/E of 1976 ‘are
confirmed, Parties wﬂl bear thenr respectwc costs thréughout

w
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-Appeals allowed. -
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