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J.D. SHRIVASTAVA  *

-

: v :
T . STATEOFMP. & OTHERS ,
Jariuary 24, 1984 L,

[0 CHINNAPPA REDDY E. S. VENKATARAMIAH AND R B. MISRA JJ ]

. Furzdamcmal,RuIes, Rale 36(3){a) ,Campulsory Re!t'_r’ement-‘o*-At_l'verse enm“es,. -

i confidential reports relating to & remote perfod— Reliance on—Whether valid.

. The appellant was a State Judicial Service Officer in the grade of Additional
District & Szssions Judge. Consequent upon the _decision of the State Government
to reorganise the Higher Judicial Service it was decided that a number of posts of
the cadre of Additional District & Sessions Judges be abolished and the incumbents

..of those posts be absorbed as District & Sessions Judges. The High Court at one

of the Full Court meetings held, to screen the officers in the cadre of Addltlonal'

District & Sessions Judges, declded to retire the appellant compulserily on hls_ at-
taining the age of 55 years under Rule 56(3)(a) . of the Fundamental Rules. 1t was

also decided not (0 recommend hini for promotion to the cadre of District and
Sessions Tudges. The appellant was servcd with an order of compulsory retirement

- L]

dated August 28 1981,

'I‘he Dmston Bench of thc High Court dlbmlssed the appellants Wit petition
1mpugnmg his’ compu'lsory rctirement. . .

] In the appeal to this Court, it was contended th!at the High Court had made
- the recommendation to retire the appellant compulsorily witheut applying its mind
“and that the decison was based on collatéral considerations and was arbitrary, On
" behalf of-the High Court it was contended that the personal -confidential records
of the appellant were considered by the Full Court Meeting and the decision to
retire the appallant under Fundamerital Rule 56(3)(a) was taken after due consldc-
ratton of the entu-e record.

Allowmg the appeal

I—IELD 1. It would be an act bordermg on perversity.to dig out old ﬁ]cs to ﬁnd
out some material to make, an order against an officer. Dependence on entries about
20 yéars before the date on whith the decision of ompulsory retirement was taken

" . cannot bz placed for retiring a person compulsorily, pariicularly when such person

concetned bas been promoted subsequent to-such entries. [474H; 47§A]

D Rarnasﬁama’ v. State 'af Tamil Nadu {1981) 28.C.R. 75 referred tb. -

2, The" power to retire a. Government  servant compulsorlly in pubhc inte-
rest 1n torms of a service rule is absolute provided - the authorrty conocmed forms

L
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an opinion ban.'a ﬁde that it was neccssary to pass such an order-in pubhc interest.

But if such decision was based on collateral grounds or if the decision was arbltrary, .

it is hable to be mterferecl wuh by Courtq (469 B~C]

+

Umon of India v. Cal JN'Smha & Anr o []971] 1S.CR. 791 Uman ofImfm '

v, M.E. Reddy & Anr., [1980] 1 8. C_R 736; Swami Saran Saksen®v. State of U.P.,
[1980] 1 S.C.R. 923; Baldev Raj Chadha v. Union of India &-Ors, [1981] 1 S.C.R.

~ < 4307 and Brij Bihari Lal Agarwal v, H:gh Court af Madfzya Pradeeh & Ors. [1981]

- under Fundamental Rule 56(3)(a) are qnashcd The resolution of the High -Court - ‘
' that the apﬂellant was not fit for promotion to the cadre of Dlstrlct and Sessions

2 8.CR. 297; referred 1o. - .

In the instant ‘case the ngh Court religd on some adverse remarks relatmg
to 1959-60 ot thessabbuts, Tt-was true that in the early part of the appellant s career
the eniries did not appear to be quite satisfactory. Some were zood, some  were

™ _tot good and some were of & mixed kind. But being reports relating to a remote .
period, they are not quite 1e|;vant for the purpose of determining whether he should *
be retired compulsorily or not in 1981. _The scrutiny should have.been confined to

the reports for abeut ten years prior to the dafe on which action was proposed to
be taken. All the reports except for 1972-73 and 1973-74 were  good and quite satis-

factory. Even in the teports of the said years there was nothing to doubt his inte-
grity. He was punctital in attending to his woi‘k. The reports for the years 1976-77 ‘

‘to 1980-81 speak in favour of the appellant and not against him. . A perusal of the
qard reports showed that there was nothing _against him,. In these circumstances it
was lmpOSSIb[e to take the vnew that the appellant was llablc to be compulsorlly

retlred [470 E-H]
*

3 Thc resolutlon of ‘the High Court recommendmg to the Govcrnmcnl.

that the appellant should be compulsorlly rctlrcd and the impugned order passed

Judges is also qua.shed [474 E].

Appeal by Spec:al ]eave from the J’udgment and Order dated

" the 29th July, 11982 of the Madhya Pradesh. High Court in Misc,

.

i

Petition No. 1169 of 1981, = . . .

G.L. Szinglii and Ashok S'rivasmva' for the Appe]lant.

_ ,D Y.8. Chitale, Mrs. A K. Verma DN, Mnra A M ,D.'nmr and
A K. Sanghi for thc Rﬂspendents . _ .

‘“The Judgment of the Court was deliverc‘d- by

VENKATARA\IIAH J‘ The appel ant is a judicial _‘ cfficer cf the

. State of Madhya Pradesh, who. . would have ordinarily retired - on

C_lvm A?PELLA,TE IURISDICTION? Civil Appéal No. .3429 bf '19'85 o

.Tdnuary 31, 1984 on attammg 58 years of age He was appomted'

e
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as a Munsiff-Magistrate in the erstwhile State of Bhopal'in 1953..

On reorganisation of States on November 1, 1956, he became ‘a
. memper of the Judicial Service of the State of Madhya Pradesh. He
Was promoted as an Additiona! District & Sessions Judge on January
8, 1974 and was confirmed in that post with effect from November

25, 1974. Consequent upon the decision of the State Government -

" to reorganise the Htgher Judicial Service of the State :of Madhya

‘Pradesh in accordance with the advice of the High Court of Madhya
Pradesh; 101 posts of the cadre of - Additional District & Sessions
Yudges came to be abolished and the incumbents of those posts were
to be absorbed as District & Sessions Judges as per-Government

+

Memorandum dated February 24, 1981. On the issie of the'said'\_

Memorandum, the High Court of Madhya Pradesh decided to screen
the officers in the cadre of Additional Disirict & Sessions Judges for

the purpose of making recommendation -to the State Government -

about the promotion of selected officers to the cadre of Distriet &
Sessions Judges, FoOr this purpose, Full Court Meetings of the .
Madhya Pradesh H_igh Court were - held on February 27 and 28,
1981 and March 1, 1981, The case of the appellant was also. con-
sidered in that connection. It is stated that.at those meetings, the
High Court first resolved to” scrutinise the cases of afl the judicial
officers ,w'ho were to attain the age of 55 years in the year, 1981. In
the course of such scrutiny the High Court decided on February 27,'
1981 to retire the appellant compulsotily on his attaining the age
of 55 years under Rule 56(3) of the Fundamental Rules. On March
I, 1981 it decided not to Tecommend him for promotion to the cadre
of District & Sessions Judges. “Accordingly, thé State Government

was addressed by the High Court to re_tire' the appeilat compulsoriy. 7
The appellant thereafter continued as an Additional District & Sessions .

Judgé until he was served with the order of compulsory retirement
* dated August 28, 1981. Aggrieved by that ordery the appellant filed
2 wiit petition before the High Court. The petition was dismissed by
4 Division Bench of the High Court on July 29, 1982. This appeal

is preferred by special leave against the judgment of the High Court,

Clause (a) of the Fundamental Rule 56(3) as amended in 1976 §
_ which governs.the ¢ase of the appellant reads _thlis:
 “F.R.56(3)(a) A Government servant may, iy the public
intercst, be retired at any time after he attains the zpe of fifty-
five years without assigning any reason by giving him a notice
~in writing.” ‘ )

e
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It is contended that the. order of compulsory retirement is
unsustainable on various grounds and the principal ground urged
is that the High Court Had made the recommendation to retire the

appellant compulserﬂy without applying its mind td the case as required -
by law; that it was a decision based on cellateral conslderatlons and

that it was clrblfrary .-

It is now ﬁrmly sotifed that the power to retire a quérnment
servant compulsorily in public interest in terms of a service rule is
absolute provided the authority concerned forms an opinion bone fide
that it is necessary to pass sach an order in public interest. . Tt is

. equally well settted that if such decision is based on collateral grounds
or if the decision is arbitrary, it is liable to ‘be interfered with by courts.

(See Union of India v. Col. J.N. Sinha & Anr.)'' We have also gone

through thé following decisions, hamely Usiton of India v. M.E.
Reddy & Anr.,"") Swami Saran Sakseni v. State of U.P.,'® Baldev Raj
Chadha v. Union of Inaza & Ors.,\® Bri ij Bihari Lal Agarwal v. High

Court of Madhya Pradesh & Ors. ,“”and D.Ramaswami v.State of Tamil -

Nadu® which have a bearing on the questlon before us. We shall
-now proceed to déal with the facts of the case in the light of the
E prmclpies enunciated in the c1b0w3 decmmnq .

In Para 10 of the connter. affidavit of Shri AX. Pandey, Addi-
- tional Registrar of the High Court of Mathd Pradesh filed before
this Court, it is stated as follows oo .

“It is not dlsputed that Fu]! Court Meeting was held on,
27th/28t§ February, as well as Ist March, 1981 to conslder
the cases of Additional District & Sessions Judges for promoti--
tion in the Higher Judicial Service. 1t is also not disputed:
that the petitioner stood at serial No. 10 in the semorlty list
of Additional District & Sessions Judges. Tt is also not.
disputed that he was confirmed as Additional District; &
Sessions Tudge in ‘August, '1976.  The persona conﬁdenual
record of the petitioner is placed before this Hon’ble Court
and (it} speaks for 1tseif (Annexure R-XI to XXXVHI)

(1) [1971] 1 8.C.R. 791,
(2) [1980] 1 S.C.R, 736.
3) [1980] 1 S.C.R. 923
“(4){1981] 1 S.C.R. 430.
(5) [1981]1 2 S.C.R. 297
(6) [1981] 2 S.C.R. 75.

D
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-Jt-is wrong to say that any extranieous consideration operated
in the Full Court Meeting against the petitioner and it I%
wrong to say that the resolutions in the Court Meetmg were e
unjust, arbitrary or malafide. ~........ ‘eui... . As already
pointed out, the decision was taken in Full Court Meetmg -
aftet canmderatmn of .the entire.record of the petitioner.
The decision to retire the petltloner under Fundamentai

- Rule 56(3) was after due consideratign_of the entire record

. of the petitioner” (Conﬁdential entries are Annexures R-XT

to _XXXV]H). . e LT

.’

On "omg through the said counter afﬁdav:t we are ‘satisfied
* that apart {rom the confidential records, nothing else appears to have
* been refied on- by the High Court to reach' the decision that the
-;"appellant should be compulsorily retited. We shall now. proceed to-
examme the conﬁdentlal rolls mamtamed in respect of the appellant‘.

;

The Conﬁdenhal Reports in respect of the appel!ant are placed -

before us. Tt is Staged by the Registrar of the H]gh Court in Para 13
of ‘the counter affidavit that-the- appellant’s performance for 28 years

was taken-into consideration for. screenmg under Fundamental Rule-
56(3). 'The “High Court has relied on some adverse rematks relating

to 1959-60 or thefeabouts, RURE true- that in the. early part of his
. cateer, the entries made 'do not appear to be quite satisfactory, They

are of varied Kinds. _ Some are good, some are not gocd and some-.

are of a mixed kind. But being reports relatmﬂ to a rémote ‘period,

. they are not quite relevant for the pur pose of determining whether he |

" should*bé retired compulsorily or not.in the year 1981, as it would
be'an act bordering on perversity to dig out old files to' ﬁnd out some
material to make an order against an officer. 'We, therefore; confined

our scrutiny to the reports-made in respect of the appellant for about

" ten years prior to the date on which action was taken against him to
retire him compulsorily.. We find that all of them except for 1972-73
and 1973-74 are good and quite , satisfactory. Even in 1972-73 and
1973-74 it is Stated that thcre was nething to doubt his integrity and

that he-was punetudl in att(‘ndmﬁ it to his work., ¥ may be noted

that the app: silant was promoted as a "an Additional District & Sessions
Juige on January 8, 1974 -and was also confizrmeed with eff:ct from
November 25, 1974 by an order passed in 1976, -Any adverse report
in respect of an earlier period uniess it had some connection with any
_event -which took place subsequently cannot, therefore, reasonably

+ form a basis for forming an opiniop about the work of the appeflant, . -
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We give below a few relevant extracts'from the Confidential Reports
for the pvnod subsequent to March 31,.1974 - :

Year : 1975

'On confidential enquiries from the members of the Bar
and from other sources nothing was found against him in
respect of his integrity. During surprise check he was found
on the board  in time, Enquiries from other scurces also
disclosed that he usually comes in time and does not rise early
and engages himself in judicial ‘work. This impression was
gathered from judicial diary _also

After sc;rutiny of the cases, the following impression -
was gathered. Knowledge-dbout rules and orders, Jaw ard
procedure is adequate but the number of the interlocutory

* application is sometimes not entered in the margin of the
connected-order-sheet in red ink. JFudgments are good with
proper discyssion of evidence. Interlocutory matters are
not kept unduly pending for long time. Rules regarding
pleadings, and evidence etc. are followed. Punishments
were adequate.  Examination of accused is proper. Charges
framed are proper Record is degible.

- Centrol and- supervision over the staff is satjsfactory..

Judicial diary calls for no particular comments. His “rela-

*, tions with the Bar are cordial, with no complaints of any

-misbehaviour with any litigants. His average disposal

- during the period in question was of very good category.
There is. nothmg else to comment in particular, :

Year : 1976

Knowledge of law and jﬂdlClﬂl Goced -
capacity:

Remarks about his promptness in. + Promptness satisfactory
the disposal of cases : ;

' Remarks abOut fbputat_ion of integ- Nothing was found ‘a gainst .
rity'and impartiality : his integrity or impartiality, .

General Remarks : A He was mostly punctual ‘and
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Net Result ’

Year 197677

Know]edge of Law and. J'udlcla]'

' capacity :

Remarks about his promptness in-
the disposal of cases :

.'Percentage of average mon-thly

d1sposa1

>

Behawour towards members of the -

Bar and Public:

-

capacity:

- months, -

‘Satisfactory A

did.not rise early. Judgments
were proper and contained the

required discussion of evidence

- Charges and examination. of .
-accused and issues were pfo-
per. Promptness in framing of -
“issues was marked in recent
Control and super- "
vision over the staff was satis-- -
©factory.
“not normall; be of more than

Settling dates should

two weeks as was noticed in
certain cases. - Interlocutory
matters were generally not

- kept unduly pending.

Good

Generally prompt
48, 1/2,%

Cordial

. Satisfactorily managing heavy .
“and exclusive civil ﬁle Mostly

punctual. .
Net Rf:sulf'; i Good . ‘ -
_‘ | Year 1977.78 , R
j:‘Knowledge of Law and Iudtcral Gn“d |

Entry a'gai'nst almost all the

[1984] 2 5.CR."

o _“.
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* Net Results = o "Good‘ ..
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and well written.

Year ]979 80 -

(a) Shri Shrlvastava begms 1113 judlcml work punctua]ly.

at 11,00.A.-M. and works'throughout the Court hours. So
far, it appears that he has arranged his Cause List judiciousls
fixing civil work for the day. This Judge "understands that

- therecan be no subsequent pleadings except by way of amend-

ment of pleadings. ‘In other words,” he understands the

-purport .of Order 8 rule 9 and Order 6 rule 7 of the Civil
- Procedure Code. He also. understands what ~is p]eadmgl e

Qrder -6 rule . l, of the Civil .~ Procedure- COd@ as
compared with oral statement. He 'so far. appears to be

equally conversant with Order-17 rule 1 of the Civil Procedure

Code i.e. adjournment is only granted for sufficient cause.

He does noc find any difficulty in applying law relating to .
- pleadings and interlocutory matters. So far, his procedure
- conforms .to niles of pleadings, ﬂhngf)f documents frammg ,

of i issues and recordmg of evidence.

(b) So far, on the criminal side, he frames charges with

‘care, fecords evidence with such care and- prepares examma-r :
. tion of accused with equa] care.

(c) So far he makes a neat and leg:ble record. He
ocnerally superwses “the. work of niinisterial staff,

(d) HIS Judgments both on cm] and cnmmal so far,

appear to be well written, He is prompt in his disposals

including doing work therein: His work, as’'a whole, so .
far, has been found to be of high quality. He also takes

up civil work, His relations with the Bag, so far, appear to
be cordial. . ‘ '

' -(e) The above remarks are subject to the D.O. No'. 462/C.,
Rs/1979 Jabalpur dated 6.3.80 of the High Court. B

_c_orlum.ns in the Report-‘dood

* Has gobd grasp -of facts and
law. Judgments in proper form -

A
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(Note : The M>mo. seat to the appellant in March, 1980
only informed-him of two remarks-—(1) that the did not dis-
pose of Sessions trials quickly and (2) that he did not follow
the amended provisions under Order 39 rule 3 of the Civil
Procedure Code.  The Memo. also disclosed that the appel-
lant dig not write judgments in civil appeals according to the
pattern prescribed; that Sessions trials: were not conducted
quickly and that (he) granted unduly Jong adjournments of
_about a month or so for examination of accused and defence
witnesses. The appellant sent a prompt reply to it on March
28, 1980 refuting the correctness of the above remarks, We
have gonc through the said reply, On going through the
facts mentioned therein, we feel that the remarks'against him
appear to be totally uncharitable. It shows that the appeltant -
has dlsposed of more number of cases. then what ordinarily
couald be disposed. of durmg the relevan. period.  We are not
informed of what action was taken on his prayer for expunging
the said remarks)

»

Year : 1980-81
His out-turn during the year was about 200 percén_t'. The
quality of work may be classed as good. ‘B’ category, No’
specific complaints -wege. recemed against h1m about his
behaviour or !ntegn@ :

The above reports no doubt speak for themselves as stated in the

counter affidavit of the Additional' Registrar. But they all speak in.
favour of the appellant and not against him. A persual of these

reports shows that there was nothing sgainst the appeilant which
nzcessitated the action which was taken against him. In the state of

" the above record it was impossible to take the view that the appéllant |

was lable to be compulsorily retired, unless there was any other cir-
cumstance which was adverse to him. We have found it necessary to

- incdrporate" in this judgment th‘e're!evant confidentiat remarks in-
~ great detail only to show that the action of the High Court was not .
called for. We may state here that the learned counsel for the High -

Court very fairly stated that there was no other circurasiance against
the appsllant during -the period. subsequent to 1971 which wquld
support the order of compulsory retirement. From what has been
stated we find that the décision taken by the High Courﬁ in regpect of

the dppwllant is arbitrary as it was mainly based om ihe entries that

ware made about 20-years before the date on which the decision was

.

-
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4
¥ taken. Dependence on such stale entries cannot be placed for retir- 2
ing a person compulsorily, particularly when the officer concerned has
- been promoted subsequent to such entries, as held by this Court tu
- D. Ramaswami’s case (supra). In that case one of us (Chmnappa o
Reddy, J. ) observed thus at pemes 79 80:

. “In the face of the plomotwn of the appellant just a
" few months earlier and nothing even mildiy suggestive of
ineptitude or inefficiency thereafter, it is impossible to sustain
B the order of the Government *retiring the appellant from
b4 service. " The Iearned Counsel for the State of Tamil Nadu
. argued that the Government was erititled to tgke into-con~
o sideration the eniirc history of the appeliant including that
part of it which was prior to his promotion. = We do not say
that the previous history of a Government servant should be
v ' compietely ignored, once he is promoted. Sometimes past
, events may help to assess present conduct. But when there is
nothing in the present conduct casting any doubt bn the wisdom
of the promotion, we see no _]llST.lﬁCEllIGn for needless
digging into the past.™ ' ' ’

~ In the result the judgment of the High Court.is reversed and the
resolution  of the High Court recommending to the, Government
_that the appellant should be compulsorily retired and the 1mpugned
order passed thereon undér Fundamental Rule 56(3) are” guashed.
The resolution of the High Court that the appellant was not fit for
\( _promotion to-the cadre 6f District'& Sessions Judges is also quashed.
© The High Court should now cénsider _in the light of this decision
" whether the appellant was entitled. to be promoted as a District &
Sessions Judge as on the date on which his immediate junior was
promoted dnd make appropriate recommendation to_the State Govern-
ment. The.app:zllant is entitled to all conSequential financial and

¢ other benefits as if the order of compu]sory retirement had not been
- passed. ‘ _ .

. The-appeal is accordingly allowed with costs. . o
‘- 7 . ' . - - . .

*

> NVK. T, .,Appf’af allowed.



