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Consf:fmmn of [mha 1930 Article 31 (2) & Sevemk Schedule, List It{ Lm: B 42
Acqmsitmn and requisition of prope:ry—Dtﬁ"erencﬂMWhat are.” .
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.
Power af .-equmfmnr#Wfren E,l(r(‘l\!lbh’— Fa: a' public pw pme af frrm.srfor o3
character : : ‘

v
1

- Bombay Land Reg: dsition Act 19:8 Secnun 6{4)(0)—Reqmwnou af rerm’enrm-’
HAat— Whether (ou.'d contine ‘for an mdeﬁmrv per md——Tmam paying rent airectly to
landlord—Tenant whether becoines a'uect tenant of landlord—Whether requisition
,L_o;der should set out explmr!} the public. purpose.

.

- Practice and Pfacedure. Writ Pett:on-ﬂChalieng:ng arder oj rc-qumnan of. ﬂat
afrer q lapse of rhrr.ry years—thﬁre: mainainable.

-
LY

. The appellant a.pphed to the Aocommodatlon Departmcnt of the Stare Govem—
ment for allotment of a flat. The State Governmentt urned down the requcst but.
requismoned thé flat by an order dated 9th April, 1931 under clause (a) of sub-section

(4) of section 6 of the Bombay Land Requtsmon Act, 1948. This order of requm- :

tion, did not set out the public. purpose’ for which the flat wis requisitionzd. The .
Assistant Controller of 'Accommodatmn by an ordex dated 25th Apn! 1951 dllotted
the requisitiotied flat to the appeilant who entercd into ocoup'ttlon and paid rent
to the landlady from time to time. but as he was frregular and “committedf several *
defaults the Controller of Accommodatioh sought to terminate the aﬁotmenf.

-~

Thc 3rd respondcnt on 30th May, 1973 purchasnd the bu Idmg in whxch the

rcqms[tloned fla t was mtuated and reduested the Statc Govornm nt m de—rcqum- ,
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. of requisition was made. [698 B,G]

~

694 , SUPREMME COURT REPORTS [1984] 2 s.C.R.

Ay

" tion the ffat, as the altotment of the flat in favour of the appetlant could not be seid

1o be for a pubhc purposc% The State Government’ d:d Mot pay any haed te this

) request

The 3rd respondent, thereupon filed a  Writ Petition in the High Court
challenging the validity of the order or requisition, coutendmg that it could net
sumvp for such a long-period of timé ahd that the State Government was therefore®

" bound to de-requisition the flal. The High Court allowed the Writ Petition and

directed the State Govelnment and the Contreller of Accommodation to de-requisi-
-tion the fat, take steps to cvigt the appellant, and hand over vacant possession.

In apyeal this Court, it was contended inter alia on behalf of the appellant-—

. tenant. that even if the order of requisition was invalid s having been made for a pur-

pose other than a public purpose, the 3rd respondent was not entitled to challenga

the order of requisition after a lapse of over 30 yearsand tha{ the Writ Petition should '

‘haﬁfc ‘been dismissed by the High Court. ]
A £ ' '

Dismissing the Appeal,

- * N -

. HELD :.1. The ouder-of r’eqruisitiori even if it was valid when made, ceased te

" be valid and elTLLtl\'e after expiration of a reasonable penod of trme What period of

time must bo regarded as Teasopable for the contmuahce of an order-of requisi-
tion depends on the facts and circumstances of each case, [700 H]

r

i

In the inslant case, the order of requisition was made as far back as 9th

~ April 1951 and cven il it was made for Housing a homeless pei‘son,,'arid the appel-

lant at that time; fell within that category, it cannot be allowed to contmuc for such
an inordinately long period as thirty years. [100 G]

“

2. chulsmonmg must be made for a pubhc purpose, and so lnng a: thaery
is a public purpose for which an _order of requisition is made, it would bs valid
irrespective of whether such pubhc purpose is recited in the order of fequisition or
not. But if the order is challang.d, the State Government wouId have to satisfy the
Court by placing the necessary facts showing, the pubic pumosc for which the erder

3. Thelc is a basic and fundamcnta] distinction recognised by law between
requisition and acquisition. The Constitution itself in Entry 42 of List II1 of Seventh
Schedule makes,2 distinction between acquisition and requisitioning of -property.
The onglnal Article 31 clanse (2) of thc Consutut:on also recognised this distinctien
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- of tlme, the Government must acquire-the: -property but it camlot use thc power. of C

N . -
N .

“of thc flator make hlm a tenant in respect of the ﬂat [701 F-H]

o H.D. VORA . MAHARASHTRA B L 695‘
bctween compulsory acqmsmon (li]d rcqms'tlon of property. Thc two concepts e A
one of requisition and the other of':lcqulsltlon are 1otally distingt aind independent. &
A(,qulsmng means the acquiring of the entire title of 'hc rxproprmfcd owner whal-

ever the nature and cxtent of that title may be.’ The entire bundle of righfs Whlch

) was vested in the original holder pdsses on ﬂcqulsmon to thc acquirer feaving nolhmg
" 10 the formm The concept of acquisition as an air of permanence and finality in .

that there is a tmnsference of the title of the original holder to the acquiring autho-.

: B
. rity. But the congept of requisition involves mc}cly taking of *demain or control N

over property without acquiring rights of ()Wl]ClShlp and must by its very natmc

be of tcmpo:dry duration. [699 F-H}

7 . ST,

. P - . . - .

4. If the Governiient wanls to £akr over the property for an mdcﬁmte penod

requisition fof achigving that ObjCCt The power of rcqulsmon is cxmmscabk by “the
Government only for a pub[ic purpose which is of a transitory character. If the
public purpose for which thc Pprefises are required is of a pe:cnma] or permanent

) chalacter from the very inception, no “order can be pdsscd rcqmsmonmg the prenti-

ses and in such a case the order of requisition, if passed, would a fraud upon the ' g
satute. What ever be the public purpose for whickan ordcr of requisition made, it. . I) .

" ¥s by its very nature temporary in characterand it cannot endure for an. indofinite

period of time.. The period of time for which an order of requisition may be conti- '
nued cannot bean ulll;edsonably long penod suchas thirty years and it must therefole

" be held, that the order of requisition, even if vjahd when made, ceased to be valid

and effective. The Writ Jetition challenging the ordsr of requisition aficr a. lapse
of over thirty years was therefore maintainable. [700 C-F, 701" A}

5. The ap&]lant was an allotiee of the flat under (he order of requisitiod and '

" he was liable to pay compensation for the use and acoupation of the flat to the State .

Govertment and the State Government was in s turn lable to pay compensation '

for the requisitioning of the fiat. If, instead of the appellant paymg ‘compensation

to the State Government and, the State Govemmcnt mdkmg paymeni of an identical E
amount to the ownet, the appc]lant p.;ud directly [0 the owuer with the exprcss or:

impligd assent of the State Gover nment the otder of requisition could not cease
to be valid and ffestive, It did not lﬁattcr whethér the appeltant described - the ‘

,‘amount pzud by hitn to the owsner as rent, because whatevcr‘ was.done by him was

under the order, of rei]ulsmon and so long as the order of requisition stood,. hlS pos-

 session of the flat was attrlbutablc only 10 the order of requisition and- 10 pay- - G

mentofan amount described as rentcould possible altcr the nature of his occupatlou

LI
Ay
L]

_ State of. Bambay v, “Bhanji Mwlﬂ & Anr. [1955] 1 3.CR.. 777 Chrramrf[al’ o H

case [1950] S.C.R. 869 referred to.

e
\

* .. .
i . [ N

- ) . N L o . . . .




H ,

. R 3 . ]

_ 696 _ SUPREME COURT REPORTS F [1984] 2 S.CR.

- : S

C ClVlL APPELLATE \IUR’ISDICTION Civil Appeal No. 1212

of 1984, o . .
. v . \
Appeal by Special leave, 'fmn'{ the Judgment and order dated .

{the. 20th October, 1983 of the Bombay High Court in W. Appeal
No 779 of 1983

:

PR jffridul, G. Vishwanath & Parz_'iar Sinha, for the Appe.]]ant

. Ram Jethmalani & Soh J. Sombjee. M N. Shroff, Talegankar
. <& B. V Desai, for the Respondcnts )

The jquinent of the Court was delivered by

BuAGwATI, §. Special Leave ‘\Granted._ '
[

;- This appeal by special leave raisesa short.question of law as
to whether an order of requisition of premises can be continued for
an tndefinite oeriod. of tinte c;'r it must necessarily be of temporary
duration. The facts giving rise to this appeal are few’ and may be

brleﬂy qtated as follows :

gy

4

 One Rukmambal was the owner of a building bearing House /

\ No. 65, Police Station Road, . Ville: Parle West, Bombay The

. 4

ground floor of this bu1]dmg compnsed of a-flat whith was Jnthe ™

_ occupation of one N.C. Shah as a tenant and’ smce N.C. Shahlwas

going to vacate the flat, Rukmanibai gave intimatioh of the proposcd
‘vacancy to the Stafe Government - and requested the State Govern-
ment to allot the premises to the appellant who was, heer nearest
‘relative.  The appellant  also ad.dressed a lettér dated 12th’ Man,h '
1951 to the Chief Officer of the Accommodation. Department of the
Government of Bombay requesting that'he should be allotted the -
flat which was going to be vacated by N.C. Shah. It appears
_ bowever that the request of the appeallant was turned down by the
' State Government and ultnmately the flat was requisitioned by an -

-

01d.er d.ated 9th Apﬂl 1951 made by the State Govcrnment in exer-

™

ty
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,cise of the .powers conferred under clause (d) ‘of sub-section (4) of
section 6-of the Bombay Land R?q_UISxthﬂ Act:* 1948, This order ;

of réquisition did not set cut the pllbliC purpose for- which the flat
“was .requisitioned. Now curtously enough though it was decided

' by the State Government not to aifot-the fat to the appellant and

his application, for allotment was specifically rejected, the Assistant -

;Contl oller-of Accommodatxon passed an order on 25th April 195) -

“alloting the, reql.uslhoncd. ﬂdt to the appc]!ant and pursuant to the
order of allotment, the appc]]ant entred 'into occupation of the fat.-

 The' appellant - theredfter paid rent to Rukmanibai from time to

time but the payinent of rent wes very lrlf:guiar and the appellant

- committed several defaults in payment of reat with the resalt that

Y

. not less than seven orders had to he passed by the Accommedation

‘Department of the Government of Bombay directing the appellant . -

~.to vacdte the flat because his chronic defaults. Ulttmatcly however,

each time no . action for eviction was taken by -the Controller of -
ACCOIand.dUO]l presumably because the appeilal.t must haye paid- -
up the reat. It is significant b note that in'the year 1964 the

.app’élleqt requeésted the Controner of- Accommodatxon to d.erequlsuon

" the flat and to ailow him to bEc:ome direct tenant of Rukmani- Bai

but his appl.lcatlon was rejected by letter ddted 25th March 1964.

. The’ appellant also thereafter in_the year 1979 apph d to the

. Controller of- Accommodation for sanctlon to erect a kitchen -

platform in the flat but this application was turned down by a letter
dated 20th March 1979 addressed by the Controller of Accommoda-
tion. The appellant throughout. this period continued-to occupy the

flat as an allotfet under the order of réquisition and paid. rent to

»

Rukmambal from time to time, thnugh 1rreguiary ~

AS

v

» L PO -

The building in which the- ixquisitidned flat: was situat, was

© - purchased by the 3rd respondent from Rukmanibai on 30th  May.

'therefore bound to dercquls:tlon lhe flat..

1973. The 3rd. respondent, after purchase of the buﬂdmg Teques-
ted the State Government to dereq'ulsltlon ‘the flat~ inasmuch as
the attotment of the. ‘fat in favour of the appellant-could not be
for a public’ purpose ‘The ‘State 'Government di& not pay any.
heed to this request of the-3rd respondent with the tesult. that the -
3rd res.pondent was constrained {o ‘file writ petition ‘No. 1210 of
1980 in the High Court of Bombay challenging the: vahd.lty of
the order of requisition and coniending that it could not survwc
for such a. long period of time and the State Government was -

; .
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A One of the grounds on which the validity of the order of
" requisition -was challenged- was that the order of requisition did
not set out the public purpose for which it was made. This ground

of challenge was negatived by the High' Court and, in our opinion,

rightly, because it is- not necessary that the order of requisition -

. must C‘(Dllclﬂy set out the public purpose for which it is made.
B - The only requirement of the law is that the requisitioning must
* be made for a public-purpose and so long as there is a public
purpos¢ for which- an order of requisiticn.is made, it would be
" valid irrespective whether such public purpose is recited in the

-

order of requisition or not. It has, in fact, beéen so held by this Court -~

" in State of Bombay v. Bhanji Munji & Anr. where Bose, I. speakmg
C ' on behalf of the Court obsexved

N v

“In our opinion, it is not necessary to set out -

X the purposé of the requisition in the order, The
L desirability of siich a course is obvious because when -
p ~ it is not done,proof of the purpose must be given in

other - ways and that exposes the authorities to the
kind of charges we find here and to the danger that
the courts will consider them well founded. But in.
~ itself an omission to set out the purpose in the order
. is not fatal so long as the facts are established to the -
lE .  satisfaction of the court in some other way.”

s

The order of requisition could n'ot'therefore be successfully -

attacked on the ground that if- did not set oul the public purpose
for which it was:made. But, as pointed out by Bose, J. n the above
- dassage quoted from this Jud.gment in Bhanji Munji’s case (supla)
¥ the State Government would have to show that the order of requisi-
tion was made for a public- purpose and-the necessary facts showing
the public purpose for which the order of requisition was made would .
have to be dstablished by the State Governmeént to the satisfaction
~of the court. The High Court held inthe present case that po
‘material was placed. before-it to show what was the public purposc
G for which the order of I‘equItlon was made and in fact, there was
no denial on the . part of the State Government or the appelld‘ht of
. the averment made on behalf of the 3rd respondent that the appellant
w .- wasneither a government servant for a homeless.person. This view

' (1) [1955] 1 S.CR. 777. : ¢ L

taken: by the High Court appears to be well-founded and it is not '

N

Iy

X
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_posmb}e to hold on the material plaCEd before us that thc order of

rcqulsstxon was- made for a publ;c purpose. S
- - But it was contended on -behalf of the appellant that even
if the order of requisition was invalid as havlng been made for a

" purpose other than ‘a public purpose the - 3rd respondent was not.

&

entitled to challenge the same afteca lapse of over 30 years and the ’

"writ petition should therefore have been dismissed by the High Court.-
Now if the “only . ground” on which the order .of requlqltmn was
- challenged - in the. writ petition was’ that it was  not made for a

public purpose and was ‘therefore void, perhaps it m|ght have been
- possible to successfully repel this ground of challenge by raising an

petition challenging the order of requisition™aftef a lapse of over 30

. years. Butws find that there is. also another ground of “challenge '

urged on behalf of the 3rd respondent. and that is a'very formidable '

. objection that the High Court Should, not have entertained the writ . .

ground to which there is no-answer, The argument urged under™ -

this . ground of cha!lenge was thatuan order of requ151tlon is by . lts
vary nature temporary in character and it ‘cannot endure’ for an:
indefinite period of time and the order of reqisition in the present ca s
therefors ceasxd to be valid and effective after the expiration of o

reasonable pericd of time and that it could not, imder any_circum-

stahces,  continue for a period of about 31 years and hencg it was '
Ailab‘.c to be quashed o ad set asi ide or in any event the State Govern-

ment was bound to revoke ‘the same and.to. derequisition the flat.
This contention has, in our oplmon great force and must be sustained.
There is a2 bqsw and fundamenta] distinction, recognised by law,
between requisition and vau1S1tlon The Con‘;tllutlon itself in Eniry
42'of List [T of the Seventh Schedule makes a distinction ” between.
dcqulSltmn and requisitioning of property The ormmal Artlcle 31"

~ clause (2) of the Constitution also- recognised ‘this distinction - bet-

weern Compu]%ory acquisition and requisitioning of pmperty The

two. céncepis one of requisition and the: other of acquisition are’ -
total]y ‘Gistinict and independent. Acquisition - means~the. acquiriig .

of the entire title of the expropristed owner whatever the nature and: -
extent of that title’ may be. . The entire bundle of rights which was
vested in the original holder passes on acqtiisition to the acquirer

. leaving nothing to the former. Vide : Observat:ons of Mukherjee J.
in  Chiranjitlal’s case. The comcept of aoqmunon has an air of

permanence and finality in that there is transference of the title of-

,,requlsmon invelves mCICIy takmg of "domam or control over pro-

" the original “holder-to the acqunmg “authority. But the concept of

g
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pérty w1thout acqulrmg rights of nwnershxp and must by its very

_natuse be of temporary duration. 1f requisitioning of property could

legitimately continue for an indefinite period of time, the distincticn |

between requisition and acquisition would tend .to become blurred,
because in that event for all practical purposes the right to pessession

and enjoyment of the property swhich constitutes a major constituent °

- element of the right of ownership wonld be vested indefinitely with-
out any limitation of time in the requisitioning authority and it would

: he possible for the authonty to substantially take over ‘the property
" without acquiring it and .paying full market. value as compensaticn’

under theLand Acquisition Act, 1894, We do not think that the

governmedt can under the guise of requisition continued for an
indefir.ite pericd of time, in substance acquire the property, becduse
that would be a frend on the “power conferred on the government.
If the governmet wants to take over the, property for an indefinite

period of time, the government must acquire the ‘property but it can-
‘not, use ‘the power of requisition for achiéving that object. The

pawer of requisition is exércisatile by the government dnly fer a

‘public purpose which is of a transitory characler 1f the public pur-

‘pose for which the premises are requiredisof a perenmal or permanent
character from.the very inception, no order can be passed requlthmn-
tng the premises and in such a case the order of requ151t|0n if passcd
would be a fraud upon the statute, for the *government would be

.rf‘quasmonma the premises when really speaking they want the pre-.

mises for acquisition, the object of taking the prcm1ses being nct

‘transitory but psrmanent in charactcr Where the-purpose for which’ N
the premises are ruqulrcd is of such a character that, from the very

inceplion it can never be served by . req‘u:smonmg the premises but

+ can bevachieved only by acuiring the property which woitld be the

casc where-the purpose is of a permanent character or -likely to
subsist for an indefinite period of time, the government may acquire
the premises but it certainly cannot requisition the premises and
continue the requlswomng indefinitcly. Here in the present case

- the order of requisition was made as far back as 9th April 1951 and
even if it was made for housing a homeless person and the appel- -

lant at thaPt;me fell within the catégory of homeless person, it ‘can-
not be allowed to continue for such an inordinately long -peviod. as
thirty years:” We must thefefore hold that the order of requisition
even if it was valid when madc ceased to be valid and effective after
the zxpiration 'of a reasonable period of time. It is not necessary for

- Us to decide what period of time may be regarded as rcasonable for

; the continuance of an order of requisition in a givin case, bocause

altimately the answer Lo this question must depend on the facts and
‘ . ¥ - . . " F
¢ : !
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c:rcumStancta of each <ase but therc can be no ‘doubt that whatever
be “the public purpose for which an order of brequisition is madc
‘the-period of time-for which the order of  requisition ‘may be con-
tinued’ cannot be an unreasonably long period such as thirty years.

‘The High Court was, therefore, in any view of the matter, rightin -~

holdmg ‘that in the circumstances the order. of ' quluS ition could not .

survive any longer and the State Government, was ‘bound fo revoke -

the order of requisition and d.erequmt!on the flat “and - to take steps
to evict the appellant from the flat and to hand over vacant poqses-

sion of it to the 3rd respondent o i /

]
There ‘was also one other contentlon urged on behalf of the
appellant in a d"SpCI‘ate atte,npt to prétect his posse551on of the flat

" and that contention was, since he had'paid rent of the flat to Rukma-

nibai and such rént was accepted by her, he. had become a dfrect .

- ‘tenant of Rukmanibai and the- grder of requisition had ‘become.
totally trrelevant so far as :as_his p)ssessmn of the fiat is concerned.
This contention'is, in out opinion, wholly unfounded. The appellant’
adm;tted[y came into occupatmn of‘ the flat as anallottee under the.
order of requisition passed by’ the 'State Government and ‘even if
any rent was paid by the :1'1pellant to -Rukmanibai and such rent
was accepted by her, it did not, have the effect of putting an end to
th“‘ order of requisition. The appe[]ant was an allottee of the flat .
under the order of I'\.qulsltl("l and he was liabic to pay compensation
for the use and occupatlon of the flat to the State Government and the

R State ‘Government was' in_its turnliable 'to 'pay compensation to

Rukmambal for the. requisitiqninig of the flat and if] therefore, instead
of the appellant paying compensation fo the State Government snd
the State Government making payment 'of an identical amount to -,

Rukmanibai, the appellant paid directly to Rukmanibai with the :

. -express oI in apy event xmphed. assent of the State Government the’

A

e

¢

kN

order of requisifion could not cease to be valid and effective. Ttdid —

' not matter at all whether the appellant described the amount paid *

. by him to Rukmanibai as rent, because whatever was done by him

e
A
o /
>
e
.
{
LN
.-

" was under the order of réquisition and - so Iong as the order of ..
‘requisition stood, his possession of the flat was attributable only to
the order of requisition and no payment of an amount described as
- rent could possibly alter the nature of his occupation of the flat or
. make him a tenant of Rukmdmbar in respcct of the ﬂat

-
1

We are t\herefolre of the view, that the High C_ourt“_wals_‘ right . .

R
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: H
in allowing the writ potition and directing the State Government and
the Cqntroller of Accommodation to derequisition the flat and to
take steps to evict the appetlant and to hand over vacant and peaceful -
possession of the flat to the 3rd respondent, We accordingly dismiss
the appeal, and confirm the order p;asséd by the High Court but
in the circumstances of  the case, the appellant shall not be evicted.
frc_)m-'the‘ﬂat unti! 28th February, 1985, provided the appetlant files
‘an undertaking in this Court within two weeks from today that he
will vacate the flat and hand over its vacant possession to the 3rd
respondent on or before that date. There wiﬂK be no order as to

costs of the appeal. .- - o
‘ @
N.Y K. o ' ' - Appeal dismiissed.
v o o L -
;T
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