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STATE OF MAHARASHTRA

‘ . January 23, 1984

[() CHINVAQPA REDDY E. S. VENKATARAMIA.H AND R, B MISRA, JJ]
]
Consﬁrun’on af India 1950

Articles 73 and 298——G‘ovemmenf of .S'tate— Whether coull organise lorterres—
Whether competent to.ban sale of tickets of lotteries conducted by other Smre Govern-
ments, I .

Eritry 40 Lm‘ I vir Schea'u!e, L’nrry 34 List 1 Vi Schcdule & Amcles 246(1)
and (3) ' . -

Smre Legislature whether campetem ra enact o law rouchmg Ion‘ef ies organised
by the Government of India or a State 'Government. A

Lotter:es Sale of tickets of lotteries conducted by ogher Srare Governmenn—srare
Gm'ernmem*- leether comperem o pait wulzm it own Stare

By a press release, the Government of Maharashtra declared that the salc of
lottery tickets of States other than the State of Maharashtra was unlawful and
warned the Dubhc that no lottery ticket of other States shnuld be sold within the
State.

"The petitioners who were agents for the sale of hckets for lotteries conductcd
by various 'State Governments other than the State'of Maharashtra contended in
their writ-petitions, that the aforesaid ban that was sought to be imposed had no
legal anthority, Under the Constitution lotteries organised by the Government
of India or the Government of a State was a subject which was within the exclusive .
legislative’ competence of Parhament and that it was not open-to the Governmient
of any State purporting to Act in exercise of its executive power to impose such a’

. ban. .On behalf of the State Government-respondent it wascontended. that the -

Union Governmerit’s executive power was co-extensive with the power to make
laws, that the President in exercise of his"power tnder Article 258(1) had entrusted
to the State Government the executive power of the Umon through a Presidential
Order dated April 2, 1969 in respect of Jotteries run by the State, and thercfole it

" was competent for the State Government to 1mpose the ban.
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Allowing t’nc writ pcﬁtiohs, -

HELD : 1. The Government of Maharashtra cannot purport to ban the
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sale of lottery tickets of other Staie by viriue of the entmstment of power undcr
Article 258(1) of the Constltutlon [447 D] -

' 2, Entry 40 of List I of the VIITth Sc¢hedule to the Constitution is “Lotteries
organised by the Government of India or the Government of a State”. Entry 34
of List T1 of VHI® Schedule is, “Betting and gainbling”. Since the subject ‘Lotteries
organised by the Government of India or the Government of a State’ has been
taken out from the legistative field comprised by the exprcsmﬁn “Betting and gamb-
ling” and reserved t¢ be dealt with by Parliament, within its exclusive legislative
competence it must follow, in view of Articl®246(1) and (3) that no legislature of
a State, can make a law touching lotlcrles orgam%ed by 1he Government of Tndia

or the Government of a State. [444 D- E]

3. Article 73 extends the executive power of the Union to the matters w1th
respect to which Parliament has power to make laws. But@the executive power
of the Unidn, by the véry opening words of Art. 73 is “subject to the provisions

" of the Constitution™. It therefore follows that the executive power of the Unfon

with respect to lottéries organised by the Government of a State has necessarily to
be exercised subject to the provisions of the Constitution, including Art. 298, which
expressly extends the execttive power of the Slate to the.cartying on of any trade
or business subject only {o legislation by Parliament if the trade or business is not
ong Wlth respect to which the State Legisfature’ may make laws, [447G -H; 440A-B

4. Reading and consndermg Articles 73 and 298 together, it is clear that the
executive power of a’ State in the matter of carrying on any trade on business_with
respect {0 which the State legislature may not make laws is subject to legislation by’
Parliament but is not subject tb the executive power of the Union. The Govern-
ment of a State is not required to obtain the permission of the Union Government
in order’to organise ifs lotterics, in the absenge of Parliamentary legislation. - Even
assuming that such permission is necessdry, a condition inipesed by such permission
that lottery tickets of one State may not bé sold in another State cannot be enforced
by the other State. The other State has no power {o make any laws in regard to
lotterfes organised by the first State.. Its executive powet, by virtue of Article 298,
extends to logiferies oranised. by itsetl but not te lotteries orgamsed by the other
State. [448C-E] ‘

If a State acts in breach of the condition imposed by the President while:
‘entrustmg power under Article 258 it is open to the President to revoke the per-.

. mission or to fake such further or other action.as may be consitutionally permissible -

but it cannot possibly enable the Government of the other State to do anything
a_blout it except to complain perhaps to the Union Government. ~ [448 E-F]

In the instant case the source of power for the ban is claimed to be the entrust-
ment of pov;'el_f by the President under Act 258(1) through the Presidential Order
*Dated April 2, 1969. But the terms of the entrusiment do not justify the claim -
The entrostmient of power is only ‘in respsct of lotteries organised by thet Govern-
nmient’. The ¢xpression ‘that Government’ in the context of the entrustment of
power to the Government of Maharashira can only mean the Government of
Maharashira and no other. {447 B-C]

L.B. Paradise Lottery Centfe v. Strate, AIR 1975 AP 50 .S'hr: Indramdan Chaman

" Lal ‘Thacker v. State of Gu;arar S. C A. 1309/70 approved.”
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Tamilnadu, ATR 1973 Madras 402 ov«,r—ru]cd

OR]GINAL TURISDICTION Wnt Petmon Nos. ?333 or 2336 of 1983

N Y
(Under Artrcle 3’7 of the Constltutlon of Indra)

Advbcates f'Or thc‘Pctitioncrs
M. Smg/zw A.M. Smglwr Vzmal Dave,. ‘md Krrshan Kumar.
- T S. Kmhnugurthy Iyer, Naresh Kumru Sbarma and Vmeet Kumar.

Dr. V.S. Chitale, (Not present) Mrs. S‘(tdhmm Ramr'handr an and
er]u Ramahandran and Har jmder Singh (Not present)

. Adv0cateq for the Responents D o . . ,

. A.V. Rarzgamand Mrs. Sd:'la Cirand}(} fbr the State oi; Ta milnadu ‘7

-N.H, Gurusahani, Ashwam Kumm, N.. N Kes'hwam ﬂnd M N.

S*hroﬁ' and A S. Namh:ar Not Present

: The J udgment of the Court was delfvered by -

.7 = CHiNNappA REDDY, J. The several petitioners in these writ
o petmons are agents for the sale of tickets for the lotteries conducted ‘

by the Governments of various States-other than Maharashtra. They = = ;

question the ban sought to be 1mposed by the Government.-of Maha+

- rashtra on the sale within the State of Maharashtra of tickets of °

lottenes conducted by the Government of other States, They generally,
seek a' writ in the - nature of a Mandamus directing' the State
. 'of Maharashtra to forbear from interferring with the sale or distribu-

~ tion of lottery tickets in'respect of the lotteries organised by the
Governments of States: other than Maharashtra.

There is no express notification ‘or order of the Government

~"of Maharashtra imposing a ban on' the sale of lottefy tickets of other -
- States in the State of Maharashtra. ‘The ban is sought to be spelt

‘out from a Press release of the Director of Pubh(:lty Sachwaiaya
- Bombay dated September 24, 1969 and-a ‘communication dated
~ August 24,- 1981 addressed by the_Go_vemment of Maharashtra,

" Komal Agency v. State, AIR 1971 Bombay 332 and H G. Jamn v. Smte of

e
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~ Finaneé Department, to some of the petltloners 1nd1v1duaIIV The
~ Press’ release s as follows

SALE OF LOTTERY TICKETS
OF OTHER STATES UNLAWFUL

Warning to’ Public: - o , ‘

_ On September 16, the Minister for Finance in a Press

" conference, followed by“'press note, made it clear to agents
who are selling loltery tickeis thai the sale of lottery tickets
of other States in this State. is unlawful. The Government

_of India, in giving permission for conducting State lotteries -

. had made’a condition that the lottery tickets should not be
sold in another. State, w:thout the express- -consent of that
State. No such permission has been given in Maharashtra -
for the salé- of outside State lottery. tickets, Despite the

_ warning given by the Minister, unauthorised sales of lottery

. tickets of outside States continues, and the: Government
is therefore taking steps to stop these obviously nnfawful
practices by seizing all .stocks of tickets of other, States-
lotteries: - The public are wared that no tickets other that

- the Mzharashtra State Lottery tickets can: be sold w1thm;
the Maharashtra State™. :

-

The communications addressed to the petltloners are m the

‘ followmg terms ;- ST

- Sir, o
Tam directed to. refer to your letter No. DA/PL/81/622,

dated 22.6.1981 on the above mentioned subject and to state -
that there is ban on the sale of other State Lotiery tickets in-
State of Maharashtra It is, therefore, regretted that your

request to “permit you to sell your State Lottery t:ci\etq in
this State cannot be. acccpted ’

. L ' " Yous.faithfully, .
State Lottery Officer,
Finance Department..

- The basic submission on behalf of the petitioners is that there -

et Y
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“is no 1éga1 authority for the impos'itiolh of the ban. It is argued that

under the Constitution, ‘Lotteries organised by the. Government
of India or the Government of a State’ is a subject which is within

* the exclusive legislative competence of Parliament and that it is not

open to the Government of any State purporting to act in exercise of
its executive power to impose such a ban as that sought to be imposed
by the Government of Maharashtra. On the: other hand, it is sought

- to berargued on behalf of the Govermﬁent of Maharashtra that the
Union Government’s executive power Is co-extensive with the power of

Parliament to make laws, that the President in exercise of his power

~+ under Art. 258(i) has entrusted to the Government of Maharashtra

the executive power of the Union in respect of lotteries run by the
State and therefore, it was competent for the Government of Maha-

 tashira to 1mpose the ban..

Entry 40 of List I of the VIIth Schedule to the Constitution is
“Lotteries orgamsed by the Government of India or the Government

-of a State™.  Entry 34 of List II of VIIth Schedule is, “Betting and

gambling”. There is no dispute before s that the expression *“Betting .

“and gambling” includes and has a]ways been understood to have

included the conduct "of lotteries. Quite- obviously, the subject
‘Lotteries organised by the Government of India or the Government
of a State’ has been taken outfrom the legislative field comprised by
the expression “Betting and gambling” and is reserved. to be dealt -

" with by Parliament. Since the subject ‘Lotterjes organised by the

Government of Indiz or the Governmént of a State’ has been made a
subject -within the exclysive legislative competence of Parliament, it
must follow, in view of Act, 246(F) and (3), that no legislature of a

-State can make a law touching lotterics organised by the Government
~ of Ind‘a or the Government of a State. " This- much is beyond con-
troversy and the Maharashira legislature has acknowledged the posi-

tion, as indeed it must, in Sec. 32 of the Bombay Lotteties (Control

_ and Tax) and Prize Competitions (Tax) Act, 1958. It is an Act to

B

control and 'tax lotteries and to tax prize competitions in the State

‘of Maharashira. - Section 32(b) expressly provides that nothing in

the Act shall apply to “‘a lottery organised by the Central Government
or a State Government”, This, as we said, is but’a - recognition of

© the. prevailing situation under the Constitution. The Constltutlona]

postion cannot be alterd by an dct of the State: ]eglslaturc

It appears that the Government of Maharashtra “and various

o other State Governments requested .the Union Government to
e authorlse them to conduct lotteries for the purpose of “finding funds
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for financing their development plants’. Such authorisation was, of

" course, strictly, not necessary in the absence of a law made by Parlia-
~ ment pursuant to Entry 40 of List I of the VIIth Schedule to the-

Constitution.” Article 298 of the Constitution extends the executive
power of the Union and cach State to the carrying on of any trade
or business and to the acquisition, holding and disposal.of property

.and the making of contracts for any purpose; with the stipulation that

if the trade, - business or purpose is not one with respect to which
Parliament may make laws, the said exceutive power of. Payliament
shall be subject in each State to legislation by the State and if the

" trade, business or purpose is not one with respect to which the State

legislature may make laws, the said executive powér of the State shall
be subject te-legislation by Parliament. Thus, while the Government
of a State is free-to éarry on any trade or business in respect of which
it may not have the power to make laws the power to carry on such’

. trade Or business shall be subject to legislation by Parliament, There-

fore, the Government of a State has the right to conduct lotteries
subject t legislation by Parliament. - Since there is at present no
legislation by Parliament on the subject of lotteries organised by the
Government of India or the Government ofa State, the Government of
every State has the unrestricted right to or ganise lotteries of its own.
We will consider the effect of the Impact of Art. 73, Art, 258(1) and

_ Entry 40 of List I read with Arl 246 on this right a little later.

K]

To' continue the expose of facts, in response to the request of

- the several State Governments, the Minisiry of Home Aflairs, Govern- -

ment of India, addressed a communication dated July 1, 1968 to
the Chief Secretaries to the Government of all States. It was stated:
in the leiter that though the Central Government was opposed to the
idea of Iotteries being conducted by Governments, they had decided

“to authotise the State Governments to conduct lotteries in view of

the representations of some of the State’ Governments that it would
help them ‘to mobilise savings and fo ﬁnd funds. for financing thelr'

development plans However, it was added

“At the same_tlme, it is also feit that su1table steps should
be taken to safeg uard the interests of such State Governments,
who, as a matter of policy, do not desire to start State Lotte-
rie§ or permit sale of tickets of lotteries organised ‘in other
States, within their jurisdiction. In order to avoid objections
from such States,” it has been’ decided that the . Central
Government’s penmsswu for conducting State Lotterles i$
available on the condition that. tlcket_s to such a lottery will -
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" not -be sold in another State without the express consent -
of the State Government concerned., T am to add ‘that in
order to achieve this object an amendment of Section 294-A
_ IPC is being undertaken to make sile of tickets, without
the consent. of the State Government concerned, .a penaf.
- offence””. :

We may meation here that the proposal to amend Section 294 A
IPC to achieve the ob]ect of preventing-the sale of Jottery tickets of-

SUPREME COURT REPORTS [1984]2 s.CR.

. one State ‘being sold in States which are opposed to the conduct of --

E lotteries as-a. matter of policy has remained a static proposal-and no-

-such amendment has so iar been attempted to be made

‘The COmmumcatron dated Iuly 1, 1968 from -the Government
"of India was followed by Presidential Order under Art, 258(1) of the

_ Constitution.. The: Presidential Order relating to the State of Maha-r_‘ .
. rashtra w1th whrch we are concerned, is-as follows :— '

N 29_!29/63-P.IV

- Government of India-

. Ministry of Home Affairs
New Delhi, the 2nd Aptil, 1969.

' ORDER .
Whel‘éas the Government of Maharashtra propose to

orgamse a State lottery,

to it

Government of Maharashtra to conduct a State lottery,

" subject to the condition that the tickets of the lottery shall

- not be sold in another State w1thout the permlssron of the -

Government of -that State

-

* The Pre51dent is further pleased to entrust to the -

. .Government of Maharashtra under clause (1) of Article 258

- of the Constitution -the. executive power of the Union in-
- respect of lotteues orgamsed by that Government. .

. Sdj-
(D.D. JOSHI)

- Deputy Secrctary to the: Government of Indla. -

And whereas the Central Government has no Ob_}ectlon.

Now, therefore the President is pleased to permlt the
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Tt was after this entrustment of executive power of the Unjon
to the Government of Maharashtra ‘in respect of lotteries organised

by tliat deernme’nt” that the Government of Maharashtra Aproceeded-

to issue the Press release and thereafter the individual communica-
tions, eatlier referted. to, making it known that the sale of lottery
twkets of‘ other States was banned m the State of Maharashtra

'The source of pow’ref_for the_}ban i cIa:med to be the entrustment'f '

. of bowgr by the President under Act. 258(1) of the Constitution.  But

the terms of the entrustment.do not justify the claim: "The entrust-- -
ment of power, as is seen, is only ‘in respegt-of lotteries organised by -

: that Goverpment’. The expressuon ‘that' Goernment’ in the coritext

of the entrustment of power to the Government of Maharashtra,
can only mean the Government of Maharashtra and no other. Nor
can it ever be that such executive power as the Union Government
may possess in respect of the trading, business or, for that matter,

‘any other activity of the Government of one Stite may be entrusted’

to the Government of another State. That would: be destiuctive
of the very scheme and structure of our Constitution, = The Govern-
ment of Maharashtra cannot therefore purport to ban the sale. of
lottery tickets of other States by virtue of the entrustiment of powcr '
under Artlclc 258(1) of the Constltunon.

It is then sald that the permISSlon graated to each State to cotiduct
its lotteries is expressly Sub]ect to the condition that the tickets of the -

- lottery shall not be sold in another State without the permission of -

the Government of that State. We. have already pointed out that
‘Axticle 298 of the Consututlon extends. the executive power of every e
State to the carrying on of any ‘trade or businéss even if such trade

* or business is one with respect of which Parliament alone has. the

exclusive power to make laws, ‘subject to the stipulation that such

_executive power of the State shall be subject to Parliamentary legisla- ‘
7 tion. Itis true that in view of Entry 40 of List’ I of the VIIth Schedule

-

to the Constitution Parliament has exclusive power to make laws with
respect to “Lotteries organised by the Goverpment of India or the -

-"Govemment of ‘a State™, that Article 73 of the Constitution extends -
- the execulive power of of the union to the matters with respect to

whicly Parliament bas power to make laws and, therefore, the executive
power of the Union must extends to the subject “Lotteries organised
by the Government of India of the Government of a Slate” But
the- executive power of the uniod, by the very opening words of
Article 73, is “subject to the provisions of this Constitution’. It

- follows that the executive power of the Umqn wnh rcspect o lottcrles
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A organised by the Government of a State has ncéeésarilv to be exercised

'. subject to the provisions of the Constitution, including Article 298,
which expressly extends - the exccutive power of the State to the

© carrying on of any trade or business subject only to- legislation

one with

by Parliament if the trade " or busincss is not
It is 1o

- tespect: to which.the State legislature may make laws.
" be noted.that Article 298 does not open with the words ‘subject to

* the provisions of the Constitution’, as does Article 73. Reading
and considering Articles 73 and 298 together,-as thev should indeed -

-be fead and consideted, it is clar that the executive power of a

State in the matter of carrying on any trade or business with respect
-to which the State legislature may not make Jaws i subject to legisla-
. tion by Parliament but is not subject to the executive power of the

union. That is why we. mentioned catlier that the Government. of |

"a State s not required to obtain the permission of the Union

Government in order to organisg its lotteries, in the absence of Parlia-

mentary legislation. Even assuming that such permission is necessary,

p do not see how a condition imposed by such. permission that lottery -
.. tickets of one State may not be sold in anothet State may be enforced
by the other State. The other State has no power to make laws.in

Tegard to the lotteiies by the first State. Its executive: power, by

virtue of Article 298, extends to lotteries organised by it_self but not
. ) ,to-lotteries'-organised by the other State, If a State acts in breach of
B the condition imposed by the President while enfrusting power under -

Article 258, it is open to the President to revoke the permission or

to take such further or other action as may be ‘constitutionally per-

* missible but it cannot possibly enable the Government of the other
State to do a thing about it except to complain, perhaps, to the Union

- Government. The Government of India is quite obviously alive
to the position that. there is no way of enforcing the_stipulation that
lottery tickets of one State-shall not b€ sold in another except- by

- Parliament mahing a law in that behalf. The awarcness is revealed

- by the last sentence in the Jetter dated July 1, 1968 which says, -

“I am to add that jn order toachicve this object an

G - amendmem_ of ‘Section 294-A IPC is being undertaken to

| <3
l f ti V’ itho‘ ut the COﬂSGﬂt Of the Stat

Maovernm nt ‘ T l i {fcnce”., . .
,-rt“n ernme conce lled, 1 pel'.lal o )

e‘ nronn - qm' 'n 5 Ve ‘ 11 ht Of dav.
o Th 12l srd 2 wendme tis t to seethe g‘ . N
R b s. g | | \r- ‘fo nd- fa Jour With the

‘ on w' - 1 to ha [§] it : .
l issi hICh appea (] .
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High Court of Bombay in Kamal Agency v. State") and tpo High

Court of Madras in H.G. Juin'v. State of Tamil Naa‘u‘z’ Wag that in

Entry 40 of List I and the respective local Acts, a lottery organised
by a State must be cofistrued to refer to a lottery Jawfully organised
by a State and that if a lottery is not lawfully organised by 4 State it

. would: not fall within Entry 40 of List T but would fall under the head

‘gambling’ under Entry 34 of List 1I and the State »legnslarure would
then be. empowered to legislate in respect of the same, Where the

‘State Legislature could thus legislate, it was said, the State Govern-
ment cou'd take executive action in.respect of lotteries organised
by another State if they were unlawful. The Gujarat and Andhra -
Pradesh High Courts have dissented from this view. In Special -

Civil Application No. 1309 of 1970 Bhagwati, C.J. presiding over a
Division Bench of the Gujarat High Court and in L.B. Paradise
Lortery Centre v. State'® one of us siting singly in the Andhia Pradesh
High Court have explained thyt there is no Justtﬁcatlon for first readmg

the word “lawfully’ into’ Entry 40 of List I and then proceeding to

mterpret the expression ‘Lottery lawfully organised’ as meaning a
lottery organised persuant to the enfrustment of executive power

" of the Union under Article 258 of the Constitution. It was observed

“legislative power cannot be fed into Entry 34, by fegding the word
‘lawful’ into Entry 40 or List T and thus artificially restricting the
scope of Entry 40", It was pointed out that if the Government of a
State organised a lottery without the entrustmient of executiwe power

. as contemplated by Article 258 or in disregard or defiance of any ~

condition that may have been- 1mposed while entrusting executive
power ander Articic 258 it would never béa matter for the legislature

of one State to take upon itseif the power to declare unlawful the .

lottery run by the Government of another State; and even’ less so

‘could the Government of a State declare unlawful a lottery run by the
Government of another State and thereafter ban the sale of the tickets .
+ of the lotteries o1ganised by that State. In the Madras case it was

also observed that the entrustment order camed with it all powers
which the State Government might take to realise the maximum
collection. = We cannot subscribe to this view, That would. really
amount to the crntrustment of vital legislative powers to the State
Government which would be constitutionally impérmissible. We

do not think it necessary to refer in any further detail to the decisions.
of the'_Gujarat, Andhra Pradesh, . Bomba_ly -and Madras decisions -

(1) AIR 1971, 332
(2) AIR 1973 Madras 402.
-(3) AIR 1975 A. P 50. -
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o CXCCpt to say that we generally agrce w:th the reasonmg in the Gn_]ardt :

and' Andhra Pradesh decisions and disagree with the reasoning in the

.Bombay and Madras decmons dn the 1esuit we allow the Write

© petitions and direct the State of Maharashtrs to forbear from giving
effect to the ban on-the sale or distribution of tickets of lottenes orga—
. nised by other States: Thete is no order régarding to costs. -

NVK | R ‘ o R - dppeal ali;'éwed.'.
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