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§ Cempolyees from Class II service to. class I service In the P.W.D. (Irrigation branch). my

© Pwnjab—Possessin.of a degrée is not a pre- requ:srte for pormation JSrom . class II to

- elass T servicej—-Punjab service of Engmeer CIa,ss I, P WD {Imgatwn Branch)
: Rnfe.! 1964 Rfde 6(a), mterpreranon of RN S . L

S —_,_‘-‘ . *.

e Promotwn of As.ﬂstam Ef;gmeers in clas: I serwce, no: passessmg dcgree to )

- the cadre of Executive Engineers Class I, but satisfying  the requirements of clause (b)

. of. Rule 6 of class T Rules— Whether in order or whether Rule 6 (@) will be ‘applicable— -
- Compdriosn betweern Punjab Service. of Engincers class I P.W.D, (Buildmgs and) -
Rﬂad.f Branck) Rules 1965, Rules 6 & T wi ith Punjab Service. of Engmeers class I P, .
WD (Bm!dmgs and Raads B'ranch) Ra!e.v 6 (a) and 6 (b) N

Elght Ofﬁoers 1ncludmg the appellanfs entered the class II service in accor-*
dancc with the Punjab Service of Engincers class I, P.W.D. (Buildings and Roads .’
. Branch) Rules, 1965. They are all holders of diplomas in Engineering. They were -

: fpromoted alongwith' ninc others from the class II service to the class I 'service by "«

Canorder dated May 7, 1981, passed by the Haryana State Goverhment on a fem-
- porary ‘basis subject to ‘approval of the’ Haryana Pubhc Service Commission..

. the'case of these officers, the Government of Haryana passed an order Telaxing

: "condition of degree qualification in public interest.” The a.bove orders of promot:ou

“+in so far as thesé persons wefe conccmed were questioned by eleven officers in the *.

¢lass 1L setvice, who were below them in the gradation list of the class I service -
* having entered that service in 1972'in the writ petition out of which these appeals

_arise.. The officers who filed th2_ said patition were all holders of dcgree.s in Engit:

- peering. Their principat conte.nhon was that an officer in the - class I service could -
".not be ‘promoted to the class I gervice unless he possessed a * degres in Enginecring |-

. as prescribed by Rulc 6(a) of the Punja.b Service of Engi"sers, class I, PW.D. (Build- -

' '_ ings and Roads Brancb} Rules, - 1960 which governed the recru.ttm.ent to the class

c

’ e IcaveoftheCourt - SR -.,_ L

.1 service in the State of Harvana and the rela.xanOn of that requirement alleged to
have been ordered ' by the State ‘Government in exercise of the power under the -

- the proviso to Rule 6 (a) in the Case of the officers whose pro otions had. been chal-¢ -
1cngcd was 1Ilegal and void, | .The Punja.b & Haryana High Court accepted the said .
" contention and. dlsmlssed the peuuon chce. th:: appeals after- obtammg specl

Allowmg the a?peals the Court, N e '_'L
“HELD : L1.. ‘A’ degree is not a pre-requmte for bcmg promotcd from thc -
class 11 semoe to 1hc class H serv:ce.__ [493 D} S )
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. "1.2. A comparison between the 1956 Rules and the 1964 Rules makes it
cloar that there was no insistance upon the qualification of a degree in the said 1956
Rules in the case of the promotees from the  class IL service. When the 1964 Rules

of the Irrigation Brafich, class I were promulgated, the pattern .of the Rules
-.Was changed. While doing so, in the new Rule 6, the wbrd *“directly” which was

in the old Rule 7 was no doubt omitted but the new Rule 6 referred to i)ol,h'
kinds of appointment namely direct recruitment and promotiongfroni the class 1I.
service. It was not a case of just reproducing the old Rule 7 and omitling one word -
therefrom, -but the introduction of a new Rule 6 with a different structure.[493A-B]

. .O.P.. Bhar'fa‘ & Anr. v, Sia{e of Horyana & IOIr's.,,ILR[1980]1 Punjab & Haryana
470, overruled. - o R ’ .

1.3. - In these cases, the State vaernment having first consumed Rule 6 of _
the class [ Rules required that a promdtes should also have a degree, tried to relax
that condition by making orders relaxing as it found that’ its construction had led

- to-injust vesults. In view of the fact that the quéstion of interpretation of New Rule
- 6 of the class I Rules was raised, and service Rule 6 (a) of the class I Rules is not

applicable to the class II officers who are to be promoted to the class I service, the.
question whether the order of relaxation made in the case of promotees is validly
passed or not.becomes non-est. [493 E; 494B] .

T2x Itis indisputalble‘ that if the Government wishes to appoint only hol-

“ders of degrees fo the class I service, it may do so by promulgating’ approptiate
rules. That power is beyond guestion, and classification on the basis of educational

_ qualifications of officers belonging to a cadre for purposes of promotion to 2 higher.

cadre is permissible. But, the class I Rules as they now exist do .not debar the pro-
motion of an Assistant Engineer in the class II service who does not possess a degree

", to the cadre of Executive Engineers éven when he satisfies  the requirements of clause.

(b) of Rulé 6 of the class I Rules and is selected by the Public Service Commission.” -
. Do ‘ . ; [493 G-H]

2.2. Rile 6 of the class I Rules treats the - possession of a degree plus the’

. selection at the competitive examination and the passing of the departmental exa-
mination after appointment as sufficient for getting into the cadre of 'Assi_stant' Exe-
cutive Enginesrs or to the cadre of Executive . Engineers when, dircct recruitment is
made to” those posts and the experience in the class I Servicg for a'niinimum period
of eight years plus the passing of the departmental qxaminaﬁons before promotion

of an Assistant Engineer in the Class I Service as sufficient qualification for promo-
tion to the cadre of Executive Engineers. [487 E-F] ‘ ‘

L4 R 2.3. The diétin&;tioh between the two methods of filting the posts of Execufive
Enginger by promotion-is clear. If that post is to be filied up by.promoting an Assis-
- tant Executive Engineer; the Assistant Executive Engineer, concerned should poss- '

" ess five vears expesience and should have passéd the Departmental Fxamination

p!rescribed by Rule 15 of the Class I Rules. If that p,ost‘is,to e filled up by prome-
tion of an Assistant Engineer in the clags I Service, the Agsistant Engineer to be
promoted should possess eight years experience in the Class TT Service and should
have passed the Departmental Examination prescribed by Rule 15. That means

* . that whereas an Assistant Executive Engineer-who is a holder of a dégree needs have .

) fmly f‘i_ve years” experience in the Public Works Department, an Assistant Engineer.
" in the Class TI Service who may or may not possess a degree should have eight years’

_exp_erieuce_ in the Public Works Depattment for being promafed to ihe cadre of .
N R . . ¥ - . X . .

-
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EXecutlve Engineers. “This extra experience of three years appears-io have been
treated ag being sufficient 10 make good the deﬁclcncy, if any,.that may arise by
_ reason of the Assistant - Engineer in the Class IT Semce possessing only a diploma

and nota degree. [487 H; 488 A-C]

2.4, In the mrcumstances it could not havc been the mtennon of the rule

" - making authority that no person without a degree should be allowed to enter the

Class T Service. If the construction placed by the petitioners in the writ petition

and thie Government is accepted every ~diploma holder who is an Assistant Engi-

- neer.would have to retire only as a Class IT Officer and cannot hope to become an
‘Bxecutive Pagineer till his retirement.” If that was the intentiofi, Rule 6 (b) of the .
Class T Rules would have contained necessary words conveying that medning. Clause

.(b) of Rule 6 appears to 'be exhaustive of the qualifications of the Assistant Engl-

" neers who can seek promotion from the Class II Service to the Class 1 Sexvice: So

Rule 6 of the ClassI Rules will readin so farasthe promotees are concerned -

as ‘nog person shall be appointed to the Service unless in the case of an appointment

by promotion has eight years completed servicgin Class IT and has passed the profes-
sional Examination of the department as provided in Rule 15” and clause (2) of Rule

6 should be read as being applicable to the other mode of recruitment. [450 B-D-

3, TInsucha case it cannot be said that the expertness of the Class 1 Service
would very much suffer if persons without degrees but with only diplomas are al-
lowed to get into it. In administrative and professional services a combination of
high educational qualifications and long experience is always preferred so that the
sarvices may be efficient by each of them supplementing the other. Experienced |
administrators have opined that in the highet' cadres of services high cducational -
qualifications alone or long experience alone would not be in the interests of the
publi¢. Inorder to see that there is no -lack of proficiency in the higher post in |
the Class I Service, Rule 5(2) of the Class T Rules expressly provides that Tecruit-
ment to the Service shail be so regulated that the number of posts filled by promo-
tion from the Class IT Secvice shall not exceed fifty per cent of the number of posts in
the Class T Service excluding the posts of Assistant Executive Engineers. It provides -
fot a healthy blend of the two classes, The effect of Rule 5(2) is that more- than
fifty per cent of the Class T Service posts would always be held by direct recruits
because the strength of promotees from . the Class IT Service cannot be more than
fiffty per cent of the total strength of the Class 1 Service minus the number of Assis-
tant Executive Engineers. . The promotees from the Class 1T Service will, therefore,
always be less than fifty per cent of the total strength of the Class I Service. Even
amongst them 26 out of 40 are graduates because of Rule 6 of the Class 11 Rules
which prescribes the quota of direct recruits who should always be the holders of
degrees. So diploma holders who may get into the Class I Service by promotion will
be only 14 out of 40 promotees. Therefore it cannot be said that the 28 diploma
holders with the minimum length of experience presciibed by clause (b) of Rule § of
the Class I Rules who are selected by the Public Service Cémmission on the basis
of merit and suitabulity (see Rule 8 (4) of the Class T Rules) and with the educatio-
nal qualifications they may posscss as prescribed by the Class 11 Rules would dilute
the Class I Service se much that the efficiency of the Class T Service would go down
to, such an extent fhat the Class T Service will become - unequal to the tasks o be
performed collectively by the entire servicg, Further, if & Cless 11 officer is found
wanting in merit and is otherwise unsuitable, he would not be selected by the Public

- Service Commission, This isnot like a nurse in an operation the atre carrying out sur-
gery. Norisit llke alaboratory asststant teaching stro-physics. [488D-H 439A-B;F- Gl
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C[VIL APPELLATE Jurispiction : .Civil AppE:'ll Nos 10585 &
10586 of 1983 .

£

- Appeals by . Special leave from the J'udgment and Order dated -

the 3rd March, 1983 of the Punjab & Haryana High Court in Writ

_ Petition No. 2018 of 1981.

F.S. Nanman and P C. Bhartari for the Appel[ant in CA 10585/83
PP Rao and Prem Malhorm for the Appellant in CA. 10586/83

K. G. .Bhagar Addl Sollc1tor General fmd R N Poddar for thc

" State of Haryana.

P

S.K. Mehta, PN Puri, M.K. Duaand EMS Anam for Respondents

in Both the Appeals.
The Judgment of the Corurtr was delivered by

- VENRATARAMIAH, §. These appeals are filed against the judgment
dated March 3, 1983 in Civil Writ Petition No. 2018 of 1981 on the
file of the Punjab and Haryana High Court quashing the promotion

of eight officers of the Class II Engincering Service of the Haryana
Public Works Department (Buildings and Roads Branch) (herelnafter-
referred to- as ‘the Class II Service’) as Executive Engineers- in the

_ Haryana Service of Engineers, Class I, Public Works Department .’
/(Buildings and Roads Branch) (hereinafter referred to as ‘the Class 1

Service’). The said officers are S.L. Gupta, 1.C. Dewan, S.K. Chopra,
Bodh Raj, AS. Parmar, O.P. Gupta, -Sumair Chand Jain-and G.L.

Sharma. They entered the Class 1I Service in. accordance with the

Punjab Service of Engineers, Class I, P,W.D. (Buildings and Roads
Branch) Rules, 1965 (hereinafter referred to as ‘the Class 11 Rules’)
on the dates mentioned aganst their names in the following. table:

*

- Name - o ‘Date of entry 8. No.'in the
‘ into Class IT gradation list of * G
Service . Class I Service
1. S.L. Gupta | 19.8.1969 54 -
2. 1.C, Dewan ~ 29.1. 1970 . 63
3. SK.Chopra =~ 29.1.1970° 63
4,

' Bodh Raj © 1481969 65
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A 5. AS. Parmar. 2021970 . 66

. 6. O.p. Gupta S 14.8.1969 ' 70 Y
7. Sumair Chand Jain =~ -~ 1041970 ~ - - 71 . .
8. G.L, Sharma S 940910 72

‘ They are all holders of diplomas in Engineering. They do not
B possess a degree in Enginceting. They were promoted alongwith nine
- others from the Class II Service to the Class 1 Service by an order
" dated May 7, 1981 passed by the Haryana State Government on a
temporary basis subject to .approval of the Haryana Public Service .
* * Commission.. In the case of these officers, the Government of Haryana _ .
' passed an order relaxing the condition of degree qualification in public X
¢ interest. The aboye order of promotion in so far as.these persons..
were concerned was questloned by ¢leven officers in the Class 11
* Service, who were below them in the gradation list of the' Class 1L
Service, having entered that service in 1972 in the writ petition out of‘
which theseappeals arise. The officers who filed the said petition were -~ )
" all holders of degrees in Engineering.’ Their principal confention was
D that an officer in the Class IT Service could not.bé promoted to the
Class T-Service unless he possessed a degree in Engineering as. pres-
cribed by Rule 6(a) of the Punjab Service of Engineers, Class I, PW.D.. |
(Buildings and Roads Branch)- ‘Rules, 1960 (hereinafter referred to as
- “the Class [ Rules’) which govem the recruitment to the Class I Service
in the State of Haryana and the rélaxation of that requirement allegéed & .
‘E to have been ordered by the State Government in exercise of the
. power under the proviso to - Rule 6(a) of the Class I Rules in the .~
cases of the officers whose promotion had been challenged was illegal -
and void: [t .was, therefore, urged that the promotions of ‘the said
. persons should be quashed The State Government and the -officers
_ “whose -promotions had -been challenged stated that the order of relaxa- . -
~F  tion was justified in the circumstances of the caseand the promotions
- were not liable to be annutled, The question. whether the qualifica- k,
tion of a degree in Englneermg was necessary or not in the case of
. ofﬁcers in the Class Il Setrvice for promotmg them to the Class I Service ‘Q
* was, however, not raised before” the High Court. After hearmg the
 paries, the High Court held that the order of relaxation passed by the
‘G . State Government was unsustamable and hence the impugned pro-
motions were liable to be set dside. Accordingly the writ petition ~ §,
‘was allowed -quashing the 1mpugned promotions. Aggneved by the-
Judgment of the-High Court, these appeals have been ﬁled by sPecxal
o leave of thts Court.
H _
le Appedl No 10585 of 1983 is filed by AS Parmar, IC
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[

' -Dewan and S.K. Chopra Civil Appca] No 10586 .of 1983 is ﬁled

by S.L. Gupta, O.P: Gupta and Symair Chand Jain. Bodh Raj ahd
G.L. Sharma h#ve already retired from service. Surair Chand Jain
is stated to have died in May, 1983 after the special Leave Petition wils
filed.- -When the Specm[ Leave Petitions out of which these appeals
arise came up for orders on March 23, 1983; a Bench of this Court
consisting ‘of three learned Judges (A.P. Sen, Venkataram:ah and
- R.B. Misra, JT) felt that: Rule 6(a) of the Class I Rules was prima Jacie

not applicable to promotlons made from the Class II Service to the

Class T Service and, therefore, Spemﬁcally raised the said questmn and

directed ‘the parties mc]udmg the State Government to_address the:
Court -on it. Then on November 25, 1983, a Bench of two Iudges‘
(A P. Sen and V2 nkataramiah, JJ) after hearing all the partles ‘granfed
-special leave to appeal to this Court lmnted to the quéestion whether

~"this was a’ case of direct recruitment to the Class: I Serwce and thereforc

- Whether Rule 6(a) ‘of the Class T Rules was apphcable on.the assump--

tion that if it was a promotion from the Class IT Service to- the Class 1

~ Service, Rule 6(a) would not be applicable, 1t"should be' mentloned_ .
Lhere that this. questlon was not argued before the High Court. appa-

rently because of the decision’in ©.P. Bhatia & Anr. v. State of Har yana
& Ors. .in which a ‘similar question had arisen under the Rules aPPh’

"y

cable to the Irrigation Branch of the Harya @ Public Works Depart- :

nient. The only point now argued before us relates to the applicability .

of Rule 6(a) of the Class I Rules to the promotions referred to above.
In onder to détermine the said question it is necessary to refer briefly

, to some of the prowsmns of the Class II Rules dnd of the Class [

Rules.

Rule 6 of the Class 1T Rules provides that recruitment to the
Class II Service for cadre and ex-cadre posts should be made against

a lot of 40 posts in the following proportions ; i) direct recruitment—- -

. 26-posts, (ii) promotion from the members of Punjab PWD. (B&R)
. Sectional Officers (Engineering) Service—8 . posts, (jii) promotion

from drafismen members of thé Draftsmen and Tracers Service—2 -

.posts, (iv) promotion from members of the Punjab PW.D. (B&R) .

Sectional Officers (Engineering) Service and the Draftsmen members |

of the Draftsmen and Tracers Setvice and possessing quahﬁcatlons

- * prescribed in Appendix ‘B’ of the Class II Rules—4 posts. Rule 7 of

the Ciass 1T Rules prescnbes the quahﬁcatlons for entry. mto Class II
Servwe It reads : ,

" () TLR. 1980 (1) Pnjab and Haryana 470, . 7

L.
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“(7) Quahflcatlons No person shal! be appomted to the .
Service unless he — . -

(1) in the case of person appointed by direct appointment.

(a) possesses one of the degrees of a recogmsed university

_or other quahﬁcatmn presctibed -in Appendix ‘B’

dance with the regulations prescribed in Appendix ‘C* and is -

~ considered by the Medical Authority to be’fit in all respects
“for actwe outdoor «duties; . o

(c) is a person. with a sat:sfactory cha1 actc1 and antece- -

dents, verification in respect of which shall be arranged.

N ‘through approptiate Government agency except in case where

*

(2) In the case of abpoiutment by promotion Tfrom
sources 2 and 3 under rule 6(1) is a member of thc Punjab

PWD (B&R) Sectlonal Officers . (Engineering) Service, or a

Draftsman member .of the B&R Branch Drafismen ,and

' Trac\,rs Service and has put in a service of ten years;

(3)(@) In case of the 'appomtment by promotion from’
source 4 under rule 6(1) is a member of- the Punjab PWD
(B&R) Branch Draftsmen & Tracers® Sectional Officers Engi-
neering Service or a Draftsman member of the B&R Branch

- Draftsmen and Tracers Serwcc

(i) Posscsscs any of th: qualifications included in

. Appendix ‘B’ and has put in five years service in case he

po'ssesses A.M.LS. qualifications and two years service in
case he is a degree holder.

(4)'1i1 case of appointment by transfer, possesses the
qualifications prescribed for the members of the service,

1

(5) Has not more than one wife living or in the case of

woman, is not married to a person aiready having a wife living.

*

(b) obtains from the Standing Medical Board a perti“ﬁcate :
of mental and physical fitness after being examined in accor-'

- such -verification may have aiready been made at the time of |
‘his entry into Government service. s
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 'Provided that the Government may if satisfied that there
.are special grounds for doing so, exempt any person from the

operation of this clause.” _ ,

-Tt is thus seen that in the Class TI Service 26 out of 40 yacancies

are filled up by direct recruits who are holders of degrees in Enginecer-
ing of recognised universities or other .equivalent.qualiﬁcations. i0
vacancies are fillkd up by promotion from sources (2) and (3) of
Rule 6(1) of the Class II Rules of members who have put in ten years
of service and the remaining 4 vacancies are to be filled up by pro-
motions from the fourth soarce referred to in Rule 6(1) of the Class i
Rules of persons who possess the prescribed qualifications and have
put in five years or two years service, as the case may be. The, direct

recruitment is made on the basis of a competitive examination held by |

the State Public Scrvice Commison and promotions are-made on the
basis of recommendations made by a Sclection Committee presided
over by the Chairman or a Member of the Public Service Commission
on the basis of merit and suitability with dne regard to schiority.
- The members of the Class 11 Service are designated as Assistant Engt-
neers (See Rule 4 of the Class 1T Rules) and they are officers incharge
of sub divisions or incharge of pdsts of equal responsibility in the
. Public Works Department (Building and Roads Branch). They are
Garzetted Officers. ' ‘ ‘

— We shall now proceed to deal with the Class T Rules. The Class 1
Service comprises of four cadres—Assistant Executive Engineers,
Executive Engineers, Superintending Engineers and Chief Engincers

(Rule 3). A ‘member of service’. means an- officcr appointed sub-

stantively to a cadre post and includes (a) in the case of direct appoint-

ment an officer on probation or such an officer, who having successfully

_completed his, probation awaits appointment to a cadre post and in
the case of appointment by transfer an officer who is _on probation or
who having successfully completed his probation awaits appointment

to a cadre post provided such officer does not have a lien on a s'ub-‘

stantive post in any Government Department (Rule 2(12)). ~Assistant

- Exccutive Engineer’ means a methber of the service in the junior scale

of pay. (Rule 2(2)). All others in the Class 1 Service are in the
senior scale or in a higher scale. Rule 5 of the Class 1 Rules provi-

des that the recruitment to ‘Class I Service shall be made by the

Govermeny in any one or more of the following methods (i) by direct

appbintment, (i) by transfer of an officer already in the service of a

,State: Government or of he Union or (iii) by promotion from. Class 11
Servige. Al first direct appointments fo the Class 1 Service can B¢

"~ only to the posts of Assistant Executive Engineer (Rule 5(4)). An
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A

. officer promoted from the Class Il Service has to be recruited to the

cadre of Executive Engineers (Rule 5(5)).  The posts of Fxecttive

+ Engineers can be filled up by promotion of Assistant Executive Engi-
v

- meers also (Rule 9). © “Direct appointment’ means an appointment by
‘- open competition but doés not include (a) an appointment by promo-
tion and (b) an dppomtment by t transfer of an officer already in the
service of a State Government or of the Union (Rule 2(7). The
- Explanation.to Rule 2(7) provides that a Class I officer. who enters

3 the Class T Service by open L,()mpC{,lthG selection shall,-for the purposes -
of. Class I Rules, ‘be deemed to-have entered the Class T Service by

- direct appointment. This means that a member of the Class ~IT-
" Service can either be recroited directly to the cadre of Assistant ercu-
CJtive Engmeels (vide Rule 5(4)) or proimoted to the cddre of Executive
Engincers”(vide Rule 5(5)). Now we set out below Rule 6 of . the
Class T Rules which lays ¢ down the thﬁtatwns for entermg the Class I
- Service. Rule 6 reads :

€. - T

“6: Qualifications. —~N0 person snall be appmnted to the

.. Service, unless he—

(a) po'séésses one of the University Degrees or other
§ 'thﬁcatlons prescribed-in'Appendix B of these rules :
Provided that Government may waive this qualification.in the
case of a partlcul_ar officer bzlonging tos Class 11 Serwce.‘

1Y) in. the case of an appomtment by promouon from
- Class-IT Setvice has eight years completed service in Class I1;
‘and has passed the Prof‘essmnal Examination of the Depart-
ment as provided in rule 15 mfra, .
{c) bemg a person to ‘be appomted to the service by
ditect recruitment, obtains from the Standing Medical Board a
certification-of mental and.physical fitness after being
examinedrin accordance with the regulations prescribed in
~ Appendix C and is considered by the Medical Authority to
. be *u in all respects for active cutdcor dutm

1G] is a _person with'a satisfactory characler and antecc-
dents, verification in respect of which Shl“ be erranged;_
through appropriate Goverpment Atrf:ncy except in cases
where such verification may have already been: mac‘e at thc
- time of hlS entry mto Gox crnm' 1t servm :

.o~

x

gy
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(e) has not more than.one wife living or, in the case of a
woman, is  not married to a person a]ready havinga wife living;

vaided that Government"may,‘ if satisfied that there
are Spemal grounds for doing so, exempt afy person from the
operatiomof this condition.” :

Clause (a) of Rule 6 of the'CIass I Rules says that no person
shall be appointed to the Service unless he possesses one of the Univer-

sity degrees or other qualifications prescribed in Appendix ‘B “of the

Class 1 Rules. It is further provided therein that Government may -

_waive this qualification in thé case of a.particular officer belonging

to the Class 1T Service, Clause (a) of Rule 6 no-doubt apphies to all

. direct rccimtments If a Class II Officer seeks to enter the Class T

Service by du‘ect recrultment ie. by recrultment by open competttlon
as provided by the Explanation to Rule-2(7), he should possess a

~ degre. as provided in Rule 6(a) unless under the proviso to-Rule 6(2)

-

Government. waives the said qualification in his case. A direct recruit
has also to satisfy the condition in clause (c) of Rule 6 which deals

- with the production of a medical certificate as provided therem and

the condltion in clause (d) of Rule & whlch provides for the venﬁcatlon
of -his character and antecedents except where sucﬁ verification may

“have already been -made at the time of his entry into ‘Government
“service. " He should ‘also not suffer from -the dlsquahﬁcatlon men-. -

tioned in clause (e) of Rule 6. A direct recruit shall also have “to

"comply with Rule 15 of the Class I Rules which provides that unless -

he has not already done so, he should pass such departmenta] examina-
tlon and w1thm stch perlod. as may be prescrlbed. by the Government,

Rule 6(b) of the Class 1 Rules prowdes that “n the casé of an
appointment by promotion fmm Class 11 Service (the officer) has eight

- years- completed service in Class IT and has passed the professional

examination of the Department.as provided in Rule 15”. -The quesion

is whether an officer in the Class IT Service should satisfy both the -

qualification mentioned in clause (a) and the qualifications mentionéd

. ‘in clause (b) of Rule 6 of the Class T Rules or he sheu'd satisfy oniy

the  qualificxtions under glause (b) for purposes of promotion to the
Class T Service. If clause {b) of Rule 6 had contained the words
‘also’ or fin addition to what is contained in clause (a)" or any other
word or words conveying that meaning, there’ would have: been no

© . difficalty in construing that clause as then it would have ¢learly meant

that an officer in the Class T Service who seeks promotien to the
cadre of. Executive Engineers should possessa degree as provided in:

-
»
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c'ausc (a) unless it has been waived by the Govemment and shou]d
also satisfy the conditions mentioned in clause (b). But we do not
find any such words in clause (b) of Rule 6 of the Class I'Rules, Clause
‘ (b) of Rule 6 of the-Class T Rules” opens with tli€ words ‘in the cage
of an appointment by promotion from Class IT Service’. Tt deals

with a separate and distinet class of 'persons who are to be recruited -

»yby promotion from the Class IT Service to the cadre of Executive
Engineers, The question whether all the.clauses in Rule.6 should be
read cumulatively or separately depends upon the structure of the
sentences and the LOHtGﬁ'S of the different clauses. Tn Rule 6, we do
not have the word ‘and’ used at the énd of any of the clauses (a) to (d),
clause (¢) being the last one. Clause () of Rule 6 deals with only
direct recruits and does not apply to promotees and that is clear by
its janguage Clause (d) of Rule 6 'lpphes onlfy to direct recruits
who enter the service for the first time and those persons who are
afready in Government service and in whoqe case the verification of
character and antecedpnts has not afready been done. Clause () of
Rule 6 can apply only to those who enter the service for the first time
and cannot apply to those who,are already in the Class TT Service

before appointment to the Class I Service because there is a corres-

ponding provision even in the Class 1T Rules creating a similar
disqualification for being appointed: to the Goveramént service in
Rule 7(5) of the Class T1 Rules,” Now we are left w1th clauses (a) and

* (b) of Rule 6 of the Class I Rules. *Tn Rule 7 of the Class IT-Rules

(which is extracted in the earlier part of this judgment) which are
analogous Rules dealing with the qualifications for entry into the
Class if Service there is no room for doubt for clause H begms with
the words ‘in the case of person appointed by direct recruitment;
clause (2) begins with the words ‘in the case of appointment by promo-
tion from sources (2) and (3) under Rule 6(1); clause (3) begms with
. the words ‘in the case of tha appointment by promotion from souree
4 under Rule 6(1)’ and clause (4) begins with the words ‘in the case of

appointment by transfer’. Each of the abové jauses is apparently

an independent clapse, It means that persons falling under one
clause do not fall under any of the other clauses and they stand excluded
from the other clauses.. Bach clause deals with a specific class. Even
thougﬁ the opening words of Rule 7 of the Class IT Rules are ““No
person shall be appointéd to the Service unless he™ as they are found
~in Rule 6 of the Ctass I Rules also these words have to be read, with
“each of the clauses (1) to (4) of Rule 7 of the Class Il Rules. If the

of the Class I Rules, then thereswould be nc room for ambiguity.
Clause (a) of' Rule 6 scems to apply to dlrect appomtments to the

r"

-

same method is adopted in the case of clauses (a) and (b) of Rule 6

> o
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Class 1 Service which ordinarily can be to the posts of Assistant Execu-
tive Engincers in view of clause (4) of Rule 5 of the Class I Rules and
only in exceptional circumstances for reasons to be recorded in
writing to the posts of Executive Engineers. Clause (b) of Rule 6
which specially deals with appointments by promotion from the Class II
Service to the posts of Executive Engineers exhaustively deals with the
qualifications of officers to be promoted from the Class 11 Service.

The special clause excludes the application of the general. That™

appears to-be the intention of the rule making authority because
clause (a) of Rule 6 deals with educational qualifications and clause (b)
deals with the qualification of experience for eight years in the Class 11
Service and the passing of the departmental examination. So far as
direct recruitment through competitive examination is concerned the
minimum educational qualification has to be prescribed in the Class I
Rules themselves and it is accordingly prescribed by clause (a) of
Rule 6. So far as recruitment by promotion from the Class IT Service:
to the post of Executive Engineer is concerned it is seen that as regards
Class T officers the minimum cducational qualifications which they
should possess have been fixed in the Class 1T Rules where 26 out of
40 vacancies are to be filled up by the holders of degrees in engineering
of recognised universities and the remaining are to be filled up by
promotion from amongst persons with certain educational qualifica-
tions and experience of ten years in the: lower cadre or such other
experience as stated in the Class IT Rules. Rule 6 of the Class T Rule
treats the possession of a degrec plus the selection at the competitive
examination and the passing of the departmental examination affer
appoiniment as sufficient for getting into the cadre of Assistant Execp-
tive Engineers or to the cadre of Executive Engineers when direct
recruitment is made to those posts and the experience in the Class 11
Service for a minimum period of eight years plus the passing of the
departmental examinations before promotion of an Assistant Engineer
in the Class II Service a sufficient qualification for promotion to the
cadre of Executive Engincers. We may here note that under Rule 9(3)
of the Class. I Rules an Assistant Executive Engineer who is recruited
directly to the Class I Seryice would not be eligible for promotion
to the post of Executive Engineer unless he has rendered five years
service as an Assistant Executive Engineer and has passed the Depart-

mental Professional Examination as provided in Rule 15 of the Class I
Rules. '

The distinction between the two methods of filling the posts of
Executive Engineers by promotion is now apparent. If that post
is to be filled up by promoting an Assistant Executive Engineer, the
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Assistant Executive Engineer concerned should possess five years

experience and should have passed the Departmental Examination
prescribed by Rule 15 of the Class I Rules. If that post is to be filled
up by promotion of an Assistant Engineer in the Class IT Service,

the Assistant Engineer to be promoted should possess eight years”-

experience in the Class Il Service and should have passed the Depart-
ental Examination prescribed by Rule 15, That means that whereas

have only five years’ experience in the Public Works Department,
an Assistant Engineer in the Class IT Service who may or ;may not
possess a degree should have eight years’ experience in the Public
Works Department for being promoted to the cadre of Executive

Engineers. . This extra experience of three years appears to have been -

treated as being sufficient to make good the deficiency, if any, that may

arise by reason of the Assistant Engineer ih the Class 1T Service posses-

sing only a diploma and not a degree.

It is seriously urged that the expertness of the Class T Service
would very much suffer if persons without degrees but with only
diplomas-are allowed to getinto it. It is not, however, suggested that
no diploma holder has ever been promoted to the Class I Service in
out country. While we are aware of the difference between the
proficiency of a person with a degree who enters service by direct
recruitment and of a person who is promoted after he has acquired
certain experience in the same kind of work in a lower cadre, we should
state that in administrative and professional services a combination
of high educational qualifications and long experience is always
preferred so that the services may be efficient by each of them supple-

menting the other. Experienced administrators have opined that in -

the higher cadres of services high educational qualifications alone

or long experience alone would not be in the interests of the public. .

_Itis true that it is not wise to have only persons with diplomas in ali the
posts in the Class I Service. In order to see that there is no lack of

proficiency in the higher posts in the Class I Service, Rule 5(2) of the
Class I Rules expressly provides that recruitment to the Service shall

beso regulafed that the number of posts filled by pretmotion from
the Class 1T Service shall not exceed fifty per cent of the number of
posts in the Class I Service exciuding the posts of Assistant Executive
_Enginsers, Tt provides for a healthy blend of the two classes. What
is the effect of this clause ? More than fifty per cent of the Class I
Service posts would always be held by direct recruits because the
strength of promotees from the Class 11 Service cannot be more than
fifty per cent of the total strength of the Class I Service minus the

-an Assistant Executive Engineer who is a holder of a degree need -

-



A

A. S. PARMAR V. HARYANA (Venkataramiah, J.) " 489

number of Assistant Executive Engineers. The promotees from the

~ Class II Service will, therefore, always be less than fifty per cent of the .

total strength of the €lass I Service. Even amongst them 26 out of
40 are graduates because of Rufe 6 of the Class II Rules which pres-

cribs the quota of direct recruits who should always be the holders
of degrses.  §5 diploma holders who may get into the Class I Service -

by promotion will be only 14 out of 40 promotees. It would be easier
to ascertath now Many nen- degree holders can get into the Class 1

apvice by the following illustration. (Note : This illustration is
ad.optf‘d without reference to the actual strength in the Class I Service).

- Let us assume that there are 240 Ciass I posts and out of them 40 are

posts of Assistant Executive Engincers, Then there will be in the
Class T Service : '

40  Assistant Executive Engineers who are graduates
(because of Rule 6(a) of the Class I Rules).

80  Being 50%— of 200-40—160 degreec holders (because
: of Rulc 5(2) of the Class I Rules).

52 Degree holders at the rateiof 26 out of 40 from amongst
: 80 promotees (because of Rule 6 of the Class II Rules).

Total : 172

R

* The balance of 28 posts-alo_ne' will be available for diploma
ho]dersa Can it be said that the 28 diploma holders with the minimpm

length of experience prescribed by clause (b) of Rule 6 of the Class 1

Rules who are selected by the Public Service Commission on the basis
of merit and suitability (see Rule 8(4) of the Cjass I Rules) and with the
educational qualifications they may possess as prescribed by the
Class II Rules would dilute the Class I Service so much that the
efficiency of the Class I Service would.go down to such an extent
that the Class T Service will become unequal to the tasks to be per-

formed collectively by the entire Service ? It has also to be noted

that if a Class II officer is found wanting in merit and is otherwise
unsuitable, he would not be setected by the Public Service Commission. *
This is not like 'a nurse in an operation theatre carrying out surgery.

Nor is it like a laboratory assistant teaching astro-physics. Who are
"after all these members of the Class II Service who seek promotion

to the cadre of Executive Engineers 7 They arc all Assistant Engineers

who have held the office of a Sub-Division for eight years. Even !
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A amongst these diploma holders who are so selected by the Public L
Service Commission how many can possibly teach even the cadre of
) Supermtendmg Engineers, let alone the cadre of Chief Engineers in
- view of their entering the Government service earlier than the direct
. recruits 7 We are of the view that in the circumstances it coutd not
have been the intention of the rule making authority that no person
B without a degree should be allowed to enter the Class I Service, If
the construction placed by the petitioners in the writ petition and the
Government is accepted every diploma holder who is an Assistant A
Engineer would have to retire only as a Class II officer and cannot
hope to become an Executive Engineer till his retirement. If that \
was the intention, Rule 6(b) of the Class I Rules would have contained il
€ necessary words conveying that meaning as it is pointed out earlier,
We fee! that clause (b) of Rule 6 appears to be exhaustive of the guali-
fications of the Assistant Engineers who can seek promotion from the
Class II Service to the Class 1 Service. So read Rule 6 of the Class T »
Rules will read in so far as the promotees are concerned as ‘no person
shall be appointed to the Service unless in the case of an appointment
D by promotion has eight years completed service in Class II and has
passed the professional Examinztion of the Department as provided
in Rule 15 and clause (a) of Rule 6 should be read as bcmg applicable
to the other mode of recruitment.
N ‘ A
' Qur attention is drawn by the learned counsel for the petitioners
E in the writ petition out of which these appeals arise to the decision
in Q.P. Bhatia’s case (supra) in which a rule similar to Ruie 6 of 7
the Class T Rules arose for consideration. That Ruleis Ru]c 6 of the &
Punjab Service of Engineers, Class I, P.W.DD. (Irrigation Branch)
Rules, 1964. The relevant part of Rule 6 of the said Irrigation Branch
¥ Rules reads as follows : . H
“6. Qualifications.—No person shall be appointed to the N
Service unless he—

(a) possesses one of the University Degrees or other
G qualifications prescribed in Appendix B of these rules; -

. Provided that Government may waive this qualification
in the case of a particular officer belonging to Class I Service;

H ®) in‘case of an appointment by promotion from Class 11
Service, has co mpleted in that class of Service, for a-period
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of ten years from the commencement of these rules, six years
service and after that period cight years service;

Provided that if it appears to be necessary to promote
an Officer in the pubhc intercst, the Governmént may for
reasons to be recorded in writing, either generally or in any
individual case reduce the period of six or eight years to such )
extent as it may deem proper in consultation with the Finance
D:partment.

Explanation.—For the purposes of this clause incomputing
the period of six or eight years any service rendered as a
temporary Enginger shall be taken into account. ........ *

- The High ‘Court held in that case that a member of the Class II
Service in the Irtigation Branch of the P.W.D. should possess a degree
to be eligible to be promoted as an Executive Engincer in the Class 1
Service in the Irrigation Branch of the P.W.D. The High Court
was of the view that the omission of the word “directly’ which was in
Rule 7 of th> 1955 Rules which were replaced by the Trrigation Branch
Rules of 1964 led to the inference that Rule 6(a) of the 1964 Rules
was applicable both to the direct recruitment and promotions
from the Class I Service. In order to understand the above reason,
we have' ourselves looked into the said 1956 Rules, Rule 7 of the
said 1956 Rules which dealt with only direct appointments to the posts
of Assistant Executive Engmecrs read as follows 1

7. Qualifications for appointment.—No person shall be
appointed directly to the Service nnless he-—

(a) possesses one of the university degrees or other
" qualifications prescribed in Appendix B to these rules;

(b) has.in the case of a candidate for appointment on
the advice of the Commission passed such competitive exmina-
nation or such other test as the Commission may prescribe for
appointment to the Service; and

(¢) has obtained from a Standing Medical Board in the
State of Punjab, a certificate of mental and physical fitness
as prescribed by the regulations in Appendix C and is con-
sidered by the Board to be fit in all respects for active Joutdoor
duty

o
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Provided that in the case of officers betonging to the
Class 1I Service the State Government may, after consulta-
tion with the Commission, waive the qualifications required

]

Provided further that other things being equal, preference
will be given to a candidate who has himself worked for the
cause of national independence or has rendered some out-
standing social or public service.”

The above Rule did not contain any reference to recruitment—-
by promotion from the Class II Service to the ‘post of Executive Engi-
neer. The promotion to the cadre of Executive Engineers was dealt
with by Rule 15 of the said 1956 Rules.
said 1956 Rules read as under :

“15. (7) A member recruited by promotion fromr Class I1
Service, who is reported to be fully qualified to hold charge
of a Division will be promoted as Exccutive Engineer on
completing 10 years qualifying service as in sub-rule 4 above,
but such promeotion shall not establish the right to be placed

~ in charge of a Division or draw pay in the senior scale of pay

unless a Divisional charge is available.”
»

Clause (4) of Rule 15 of the said 1956 Rules laid down the method

of determining ten years of service in the Class 1I Service as follows

15, (4) In the case of members promoted from the Pun-
jab Service of Engineers, Class II, the equivalent length of
service shall determine the seniority. This will be worked
out as under :-— ' :

(a) “Service in the Punjab Service of Engineers,

Class T ~ Full
(b} Service in the Punjab Service of Engineers,

Class I1 ) 0.8
(c) Service as Temporary Engineer 0.64

(d) Service as officiating Sub-Divisional Officer
or Assistant Design Engineer (Non-gazetted) 0.4

Sub-rule (7} of Rule 15 of the

L
A
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. There was no insistence upon the qualification of a degree in thev'
said 1956 Rules in the case of promotees from the Class 1T Service,
when the 1964 rules of the Irrigation Branch, Class I were promul-
gated, the vpattern of the Rules was changed. While doing so, in
the new Rule 6, the word ‘directly’ which was in the old Rule 7 was
no doubt omitted but the new Rule 6 referred to both kinds of appoint-
ment, namely, direct recruitment and promiotion from the Class II
Service. It was not a case of just reproducing the old Rule 7 and
omitting one word therefrom but the introduction of a new Ruyle 6
with a different structure. "The High Court also appears to have
overlooked while relying upon Rule 9 of the Irrigation Branch Rules
of 1964 that the proviso to Rule 6(a) of the said Rules was applicable

“only to a Class H officer who wanted.to get¥into the Class I Service

by direct recruitment as provided in the Explanation to Rule 2(7) of
the Irrigation Branch Rules which corresponded to the Explanation
to Rule 2(7) of the Class I Rules with which we are concerned, The.
High Court has not examined the Irrigation Branch Rules as fully as
we have examined the Class I Rules. The judgment of the High Court
is very cryptic. We do not agree with its conclusion that a degree
18 a pre-requisite for being promoted from the Class 1T Service to the
Class I Service for the reasons we have already given above.

In these cases the State Government having first construed

. that Rule 6 of the Class I Rules required that a promotee should also

have a degree, tried to relax that condition by making orders relaxing
it as it found that its construction had led to unjust results. Tt did not
make any attempt to reconsider its interpretation of Rule 6 even when
the matter came up before the High Court. It only tried to justify
the order of relaxation but ultimately failed in its attempt. It,is
only in this Court that the question of interpretation of Rule 6 of the
Class 1 Rules was raised.

It is indisputable that if the Government wishes to appoint
only holders of degrees to the Class T Service, it may do so by promul-
gating appropriate Rules, That power is beyond, question and it is
not, therefore, ncessary to refer to those decisions which lay down
that classification on the basis of educational qualifications of officers
belonging%to a cadre for purposes of promotion to a higher cadre i<
permissible. The question, however, in these cases is whether the
Class I Rules as they now exist debar the promotion of an Assistant
Engineer in the Class II Service who does not possess a egree to the
cadre of Exzcutive Engincers even when he satisfies the requiremer ts
of clause (b) of Rule 6 of the Class T Rules and is selected by the Public
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Sstvice Commission, Our answer is in the negative,
Since Rule 6(a) of the Class I Rules is not applicable to the

Class II officers who are to be promoted to the Class I Service, the
question whether the order of relaxation made in the case of the

promotees is validly passed or not becomes immaterial. We, therefore, -

set aside the judgment of the High Court and dismiss the writ petition
filed before the High Court. Since we have disposed of these appeals
on a ground different from the ground urged before the High Court,
we express no opinion on the validity of the order of relaxation.

For the foregoing reasons, the appeals are allowed but in the
circumstances of the cases without any order as te costs.

S.R. ; Appeals allowed.
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