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ELECTION COMMISSION OF INDIA 

v, 

STAT~ OF HAP,.YA;NA 

.April 25, 1984 

[Y.V. CANPRACHUP, C.J., V.D. TuLZAPURKAR, R.S. PATHAK, 

D.P. M'APON AND M.P. THAKKAR; JJ.] 

Practice &'Procedul'i-Passing' of Ex-parte orders, by "the Courts as sought 
for bjt the parties when they give prior intimation Of the proposed proceedings to the · 
opposite side without much inconvenience or prejudice disapproved. 

Constitution of India 19.50Article136-Jnterference by the Supreme Court 
against an ad in!eJim order pass~d by the High Court. 

To fill in the vacancy arising from the setting aSide. of ihe election of 
the returned candidate. from the 59-Taoru. ·Assembly Constituency in 
Haryana, by the Supreme Court, the appellapt Commission sent a_ messa~c 
•l\d programme on April 6, 1984 to the ChiefElectoral Officer for the State 
of Haryana. According to that progra1nine, the notification uotler section 
150 of t.he Representation of the Peop)e Act, 1951 was to be issued on 
April 18, 1984, the last date for filing nominations was April 25, 1984 while 
the date o·r poll was t,{ay 20, 1984. The Election Commission fixed an 
identical programme for filling 23 other vacancies in the legislative assem­
blies of Aodhra Pradesh, Karnataka and West Bengal. On April 7, 1984, 
the Ete:cti_dn Comcµission was requested by the Harya\)a Government )o 
hold. the, proposed by-election alocgwith the gen_eral elections to tbQ Lok 
Sabha, due later in the year.- On Aprii 11, 1984, tb,e Cbief Secretai"y wrote" 
a. letter to th~ Election Cou1:niJisioner fen~wing the request to defer 'the by: 
election. ·on April 1 i, 1984 the Election Commissioner· informed the 
Chief Election' Officers bY a telex message that it had decided to . adbe:e t'o" 
the progr3.1nme of by-electiqns to an the 24 constituencies and copies of 
notifications to be published on April ·18, 1984 were sent to th.e Chief 
Electoral Officer, Haryana. A ·Press not was issued to that effect after 
informing all. the political parties. 

The Chief Secretary, Haryana niet the Chief Election Commissioner ~ 
on APril 14, 1984 and explained to- him personally why it_ waS' oeither ,...­
advisable ·nor possible to hold the by-election to the Taoru seat as propos~d 
by the latter:. On April 16, 1984, the Chief Secretary wrote a Jetter 
rciterati_ng the view of the Government to the CJtief Election co·mmissi011er. 
On April 17, 1984, the Chief Commissioner replied_ to. the letter of April 
16, , 1984 by saying that the Commission had taken the decision to hold 
the by-election after taking the Punjab situation and taking into consideration 
all factors including the faCt of non fact that the political parties were not · 
oppOsed to the proposed byelection~ On the same day the Government of 
Haryana filed a writ petitiori in the· High Court of Punjab and· Haryana -1-­
a~d obta~oed an ex parte order staying 1be.Jssuance and publication of th~ , · 
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notifica!ion by 1he Election ·commission under ss. 30, 56 and 150 of tbe A 
Representation of the People Act, 1951. Hence tho ·appeal by special 
leave of the Court. 

Allowing tho appeal, the Court. 

• 
HEl.D : Chr Majority) 

B 
Per-Chandrachud C .J. 

1 ·:. 1. The widely prevalent practice of partices obtaining ex patte 
ordefs when they can give prior intimation Of the propoked procee~ings-to • 
the opposite side, without much incoavenieTJCfl Or prejudice has often· be.en 
disapproved by this Court. When the public authorities do so it is all the 
more open to disapprobation. [56.ID·E] . C 

1 : 2. The Govern,ment of H;lryana obtailled an ex- parte order 
rfom the High Court when it could easily have given- prior intimation of 
'the lo tended proceedings.to--the Election CoiDmisS'ion, of Jn-dia: The .. letter 
is constitutionally identi{iable, conveniently accessible and easily available 
for' being contacted on the most modern systems of communication. The 
Election Commi~sion of India, too -rushed to .this Cou[t on the 18.th without-· D 
infon:p.ing the a·overnment of 'H<1 ryana tl~at it proposes to challenge the. 
order of the "High Court and to ask for stay Of that order. TJ,Ie Govern-
ment of _Haryana is also identifiable and accessible with the same•amount 
of case. _Were it. no.t for the faqt that .tliis matter brooked· no d~lay -the , 
Supreme Court would have 'hesitated to pass any -interim ortj'er witftout the 
appellant giving prior ·intimatiop of its prOposed action to the respondent. 

. [S61E-G] E 

1 : 3. Desl)ite the guideline indicated by the Supreme Court in_ the 
West Bengal poll case, A.KM.' Hassan Uzzaman V. Union af India; [1982] 
2 S .C:C. 21 R, regarding the passing of orders by the High Courts in 
exercise of tb~ir writ jurisdiction~ the High Court of Punjab & Haryana 
far from showing any reluctance to interfere with the progranimo "" 
of the proposed election, the High Court has only too readily passed the 
interim order.·whiC:h would-have had the effect o( postpooi_ng the electiOn 

· indefinitely. Considering that the elel'.:tion_ Process w·as just round the 
corner, the High Court ough(not to have interfered with· it. Th~. non­
speaking order passed by it affords no assistance on the question whether 

, there were exceptional circumstances to justify 'that order. [562A-C] 

2. Tho Government of Haryana is undoubtedly in the best position G· 
to asSess the situati6n of Jaw and order in areas- Within its jurisdiction and 
under its· control., But the ultimate decision as to whether it is possible 
and expedient to hold ·the elections at..any given point of time 'must rest 
-with the Election ·commission.· Arbitrariness 'and.mala Gdes' destroy the 
validity and efficacy of all orders passed by public. authorities. It is there· 
rare ·necessary that on an issue like the present, which concerns a situatiOn 
of law and order, the Bfection Commission must ·considet the vieW-s of the H 
State - Government and all other, concerned bodies of authoritiCs before 
coming to the conclusion that there is no objection to the holding of the 
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elections af this point of time. Heace the Bl~ctioJ Coin nii.s,ion ca~e to 
itg decision after bearing in mind the pros and Con'i or tlte whole sitU 1tion. 

· It had the data before it. It cannot .Jie assumed that it turned a blind eye 
to.it. 1D.-tbCSe circumstance_s, it.was not in the power. of the High Cou~t 
to decide -rhether the law and order situ 1 ti~n in the State of Punjab and 
Haryana is such as not to WJrrallt or permit the holdin~ of l'he by~Cleclioa. 
It is precisely in a situation Ii.Ice this that the ratio of tba West Bengal Pull 
case would apply in its full rigor. [562El-T;I, S63A-B]. · 

3:1. However, it'would be open to the Chief Election Commi3'sioner 
to review h_is decision _as to the ·exp!di~ncy of ho!dlng the poll on th~ 
nOtified date. In fact, not only would it 'be O)!O to-hini to reconsider bis" 
decision· to-bold the po1J a~ notified, it is Plain1y his duty aaJ obligation to 
keep the situation under constan~ scrutiny so as to adjust the decision 'to the•· 
·realities.. of the situation. All the (acts artd circumStances, ·past and presCat, 
which bc~r upon the quesfioa Of the,'adVisability-of holding .the pol,Lon the 
ndtified date have to.b_e taken irito account and kept tinder vigll. That is to ' 
continuing process Which can· only cease- after the pOll is sbeld. Until then, 
the EteCtion Commission has t.he locus, for _good re,ad'ns,p to - alter its.-: 
decision The ~aw and order· situatioq, in the State~ or in any- art of it, or 
in a neii\hbouriog State, is- a consideration of vital importance for deciding 
th~ que·stion of e~pediency or po.isibility of ho1ding' an election at aoyparti .. 

, cuJar point o[ fime. rr he ·considers _it necessary, he should held further 
discussions with the Chief Electoral Officer of Haryanl and consult~. once 
again, leaders of the various political parties on the question whether it is 
feasible tO hold .the poll on_ the due date. On an important issue such as 
th.e holding of aa election, whic!t d of gte it and i1nmediate C,Jncern to. the 
·entir~ politic1l community, th~re can be no qu~·stion of any public offioial 
Stariding on_ prestige, an appreliension whiCb was faintly projected ·in the 
State's arguments. A sease of realism; objectively and noJ·aligameDt must 
inform .1he decision of the ~lection Commission on tha-t issue. [563D-H] 

-Mohd. Yunus Saleem v. Shiv Knlt!ar Shastri. [1974] 3 S.C.R. 738 @ 
743-44; followed.. · 

3:2. Indeed,, every. citizen of this country who has some degree of 
, political a_wareness, would have a f3.ir idea of. the sjtu 1tion _in Punjab aad -

its impact on ~he even flow of life in the _neighbourillg State of Haryana., 
Bllt the circumstance that 'the High Court -has t~e knowledge of a fact will 
notjustify the substitution' by it-of its own opinion for that of an authority 
duly appoin._ted for a specHiC purpose by the~ law and the Coustitution. 

"' . Different people· hold different views on public issues, .which are often widely 
divergent. Even the Judges. A Judge is entitled to his views oH public 

1 
issues btit he 'cannot project his persopal views on 'the -decision of a question 

· like the ~ituation of law and or4er in a pa(tic.ular area at a particular period 
( of time and hold th~t the Election Commissio.!l is in error in.its appraisal of 

that situation. [564D-F] 

. Pu Thakkar, J. (Contra) : 

Th• exact parameters of the decision in E!assa n's case alld the trUe 
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ratio cannot-be--knowo till the judgment containing reJspDs is born. As on 
today no one can predict what exactly will be decided by the Court in 
·Hassan's case when the Jlldgment eventuaJJy coilles to be proonounced 
(who cao make a guess about lhe colour or shade of the eyes of'a child 
which is yet to be born 1) . . ·But .it can be reasonably said that Hassan's ckse 
does not enjoin "that an interim order of such a nature_ caa never be. passed 
in any sitllation. ~f that were not soJ the court w~u1d not have said (1) 4 

'"'that imminence of electoral process is a factor which must guide and govern 
the passing of orders ('l'eaninit thereby that .while such order scan be passed 
this· factor 'must be accorded due consideration) and· (2) that "more 
impiinent such processJ the greater ought to be the reluctance Or the High 
Court to do anything or direct anything to be don! which wj)J postpone that 
proc'i!SS indefinitely'' (which m.rans it must be don~ only with -reluclance 
-when CtectionS are imminent). Jo other words.the powei- i:nust be· exercised 

· •Iiaringly (with reluctance) particularly when the order would be 'to postpqoe 
th.e installation t>f a democraticalJy......elected popular Government. These 
observations were made by the· Court in .Hassan's case in tbe,-·context of. the 
expiry of the t~rm of legislature as envisioned by Arti~le,172 of the 
Constitution of India and consequential genera_! elections for_. such ·Je:gislafbre 
as is evident from the ellusion to ''imminence ·of elections" and "indefinite 
postponement of elections tO legislative todies which are the essence of 
democratic functi1,1ns of the Constitution."· This must be .so because the 

- ··JeaislatUre_ w_ould .stand dissolved o~be expiry of the .term, -and a new iegi~la· 
ttJte has to be elected. It is in this context (presumably) that a reference is 
n1ade to "imminence of elections". [SMD-E·H; S68A·F] . . . 

F~r a' By .. electiOn like the pi'esent one, to fill a si.~g1e .vacancy, tlleie 
· ,can b.e n_o q·uestic;>n of ''imminence,, or ''indifinite postponement ·of elections" 

wbic;_h would _.stall the installation of a democratically ole¢ted government. 
It is nobody's case that the party 1 position was such _that the. result of the 
election to this vacant seat would have ti!ted t~e rnajorit'y one Way or other. 
No. oblique motive has even been hinted at. The High Cour' was therefore 
not unjuStified in proceeding on -the assumption that it had such_ -a vower. 

[568F·G) 
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The High Court cannot ·be faulted · for passing the. impugned order F 
faced .as it was.,. by an -unprecedented situation like the present .• If the High 
Court bad not granted the order and the Election Commission had not chosen 
to appear on or before April 18, 1984 the High Court would have perhaps 
'become powerless to pass any other order, what:ver be the justification for 
it, as the "electoral-process" would have actually cornmenCed. The- Hiih 

;aJurt wa~ prima-facie satisfieQ that the. Election ·Con1mission had f3iled to 

~0es·i~~troatt'a>cnc8o~n8ntdvihtaadl mac•t.tetder_sa,rabpi'tpreaarr
1
;
1
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1
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-~., w rqeo 
State Government as also t~e Chief Election 6fficer.of Haryana. The.H(gb 
Court was therefore ·entitled to grant a stay. [S69A-B] • · 

The Supreme Court in exercise of the jurigdiction under l\rtjclo 136 of 
the Constitution of India should not interfere with the. ad-interim ~rder 
passed by .the Hlgh Court in such a fact situation. On the one hmtd the · i ~ 
Election Commission · appeared to have been altoAether oblivious to the 
~imelisioo as refaids the bonafide •fpreheosi_on ~·rt~i~jn' to the life •!Ml 
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security of the Natiotlal leaders. who might address public , me~tings, 
t.he Candid-ates the cfficers engaged in' election work, and the voters. Th'e. 
danger was further aggrevated in the face cf open thrc:its held but to the lives 
of the National leaders of different potitical parties. What is more. the Elec~ 
tion Comm'ission has shown total unawareness o"r 1he circumstance that public 
meetings were prohibited under s. 144 of the Cr. P. C. in the constitutency 
going to the J?Olls. ·on the other hand th'e only consequence of graodng a stay 
would have b6eo to postpone the e1ecti0n programml! by a few days in the 
event of the Elect'ion Comtlli~sion commiSsion not choosin"g to appear 1in the 
Court (to show cause why lhe ad·inlerim order 'should-not be made absolute) 
on or·before· April 18, 1984 which,was the scheduled date for issuance of.the 
notificatjon announcing ·the election progr~m1ne_ The Election Commission 
could have appeared.·bcf,o.e the H\gh Court and got the stay_ vacated in tfme 

· iost_ead of approaching this Court by way of the present' appeal by Special 
Leave. The Election Commission could not have failed ito ref raise that no 
serious consequei:ice wou1d have flowed fro1n the impugned -order even if s,tay 
was vacated, not immediatelYi but a few cfays l;iter, for, it was only a _by .. 
election to one.single seat of no significance which wollid. not have "'resulted· 
in pos~ponement ·.oi the in~tallati~n of an elected government. Wor'se come tO 
worseJ the by-ele~tion could not have been held along with by-elections in 
Other states on the.' same day'. [569B·G]. · 

• 
More so when the Election Coffimission has not been cible' to show 

what Possible detriment would b:i.ve been suffered if the by-election 'could not 
have been so held on that particular daY. How ·and by what Process of ratio­
cination did. · lhe Election CommiSsion convinCed itself-ihat frf:e elections 
could. be held in a situation where the candidates would consider it hazardous, 
to conte.st or to ·indulge in election propOganda, and even voters would be 
afraid to vote, even to this cou1t. [5690-H, 570A] 

. ~ ' . . 

It is no doubt true_ that theoretically the Election Commission c3n 
still postpcine the· polling, if it is so minded. Ifut the Cotirt should riot 
remain a passive spectator in this extraordinary situ~tion and leave- the· 
Nation ·to the mercy of an individual, however high be bis office, when it is 

1 

evident th'3t he has secluded himself in his ivory tower and has shut bis eyes 
to the realitie<i of the s_ituatioo ai:id closed his mind to the Progrosis of this 
matter~ The Court can certainly satisfy i,tself whether the Election ComtniS· 
sionei' bad kept his .eyes, ears and mind open, and whether he was able to· 
show thai all relevant factors including the consideratioo as t'o what advan" 
tage was to. be secured as againSt the risk to b~ faces, entered into h.is 
reckoning9 If this is nqt shown to have been dolle, as ·in the present case' 
bis decision -is yitiated a'nd the_ Court need no~· fe~l helpless. The High 
Court was therefore _fully justified_ in passing the impugned order, and tlie 
Su)1reme Court should not upture it. (57 !B·D] 

CIVIL ~PPELLATE JURISDICTION: Civil Appeal No. 2182 of 1984. 

Appeal by Special leave from the Jadgment and Order dated 
the 17th April, 1984 of the Punjab and Haryane High Court in W.P. 
No. ~ii of 1984 

) 
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. S.S. Ray and Krishnamurthi Swami for the Appellant. 
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K.G. Bhagat Addi. Sol. General,A.K. Sen, H.B. SinghAd•ocate 
of Harayana, A. Subbha Rao, CV. and ]?..N. Poddar, for Respondent. 
General, · 

The following Judgm,ents .were delivered · 

CHAl'/DRACHUD, C.J. We bad passed an interim order on April 
18, suspeni!ing the operation of the order passed by the:Higb Court 
of Punjab & J:Iaryana, on April 17, 1984. The High Court, by its 
aforesaid order; bad stayed the issuance and publication of the 
notifrcations bY the Election Commission of India undtHections 30, 
56 and · 150 of the Representation of People Act, 1951. We had 

' ' directed that the special leave petition should be listed belbre us , 
the next day for considering whether the interim order should be 
confrrmed. 

On Februa,ry 28, 1984, this Court gave a judgment .in Civil 
Appeal No. 5501 of 1983, setting a~ide the election of the returned 
candidate from the 59-Taoru Assembly Constituency in Haryana. 
As a result 'of that judgment, a vacancy arosejn the.Legislative 
Assembly of the State of Haryana from that Constituency. On April 
6, .1984, the Election Commission of India sent a message to the Chief 
Secretary, Haryana, who is the Chief Electoral Officer for the State 
of Haryana, informing him that the Commission had fixed a certain 

·programme for holding the by-election to the Taoru Constituency . 
. According to that programme, the notification und,er section I 50 of 

the Representation of the .People Act, 1951, was to be issued on 
April 18, 1984, the last date for filing nominations is April 25,1984, 
while the date of poll is May 20, 1984. The Election Commission 
fixed an identical programme for filling 23 other vacancies in the 
legislative assemblies of Andhra ·Prndesh, Karnafaka' and \}'est 

·Bengal. 

On April 7, 1984, the Election Commission receiv~ a telex 
message from the Chief Secretary, Government of Haryana; convey­
ing the request of the Haryana Government that the proposed' by­
election should be held along wit!\ the general elections to the Lok . 
Sa~ha which are' due later this year. On April 111, 1984, the Chief 
Secretary wrote a Jetter to the Chief Election Commissioner renew· 
il)g the aforesaid request for two reasons ; . ',' '· 
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(1) The next general election to the Haryana,Vidhan Sabha 
• ls~due in May, 1987 and ·since the Taoru vacancy hail 

occurred recently on February 28, 1984', there was no 
immedidate necessity to fill it ; and · 

(2) 'deferriRg the by-l:lection would save time, labour and 
expense. • 

On April 12, 1984, the Election Commission informed the 
Chief Electoral Officers by a telex message that it had decided to 
adhere to. the programme of by-election to 24 vacancies in their 
respective jurisdictions. The telex message mentioned specifically 
that the Commission had taken into consideration t_he replies receiv· 

· ed by it from various State Goverument and their Chief Electoral 
·officers on the question of holding the elections as proposed. On 
the same date. i.e. April 12, 1984 copies of notifications to be 

• published on April 18, 1984 in .the Haryana ·Gazette' were sent to 
the Chief Electoral Officer of Haryana. By a separate communica-. 

.tion of the same date,· the- Commission informed all ·the political 
parties about the programme fixed by it for holdin'g the by-elections. 
A press note was also issued to the same effect· on the same date. 

The Chief Secretary, Haryana, met the Chief Election Com­
missioner on April 14 and e_xplained to hint personally why it was 
neither advisable nor possible to hold the by-election to the Taoru 

· seat as proposed by the latter. On April 16, the Chief Secretary 
wrote a letter to the Chief Election Commissioner reiterating the 
view of his Government. He added in that letter that it would not 
be possible to hold the election during the proposed period because, 
.ihe neighbouring State of Punjab was going through ·a serious 
problem of law and order, that there ~was a dispute regarding 
territorial adjustment and diyision of waters- between the State of 

. Haryana and the Akali party in ,Punja~. that the said dispute was 
u'ed by the Akali Party for stepping up terro~ist activities, that the 
terrorists had attacked persons occupying high .public offices, that 
there was a serious threat to the lives of many important persons in 
!flaryana, ·that pu11Jic meetings had been banned by the District Magis-. 
*l'!lte ·undede'ction 144 of the Criminal Procedur_e Code and that the 
siti:tation in the State was such that it would not be possible to hold 
public meetings for election purposes. for a few months, On April 
17, the Chief Election Commissioner replied to the Chief Secretary's · 
letter. Of April 16 by !!iying that the Commission h~d taken the 
de~ision to hold the by-electio!l after taking.into consideration al\ . . - ' ' . . ' . 
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' 
fact0rs, that it was not clear how the Constituency of Taot'u in 
Gurgaon, which is about 35 kilometers from Delhi, a11d which is 
quite far away from Punjab would have any fall-out 'of the Punjab 
sifuation and that the political parties who were duly informed of 
the proposed election programme had not _opposed the J;wlding of 
by election at this point of time." On the same date that. the Chief 
Election Commissioner wrote the aforesaid letter; the Government 
of Haryana filed a writ petition in the High Court of Punjab and 
Haryana and obtained an ex-parte order, which is impugned in this. 
special leave petition. 

We passed the interim order on April 18 after hearing a fairly 
long and exhaustive argument from Shri Siddhartha Shankar Ray 
who appeared on behalf of the appellant, the Election Commission or 
India, and the learned Additional Solicitor Gen"eral who·appeared on 
behalf of. res'pondent, the_ 'State of Haryana' We heard further argu­
ments of the patties on the 19th, Shrj Asoke Sen appearing. for the 
respondent. Since th~ matter raises questions of general public 
jmportance, we grant special leave to appe'al to the petitioner. · 

We often express our disapproval of th.e widely prevalent 
practice of parties obtaining.ex parte orders when they can give priot 
intimation of the proposed proceedings to the opposite side, without 
much inconvenience or prejudice. When the public authoiities do 
·so, it 'is all.the more open to disapprobation.· But here, the parties 

· '· ti ave taken a tooth for a tooth. ·The Government of Haryana 
obtiµned an ex parte order from the High Court when it could easily 
have been giv<>n prior intimation of the intended proceeding to the 
Election Commission of India. The latter is constitutionally identifi­
·aible, conven_ietitly accessible and easily available for being contacted 

' Oil- the most moc\ern systeills of commHnication. The Election 
Commission of India, too, rushed to this Court ori the 18th without 
informing the Government of Haryana that it proposes to challenge 
the order of the Higl! Court and to ask for stay of that order. The 
Government of Haryana is also-identifiable 'and accessible with the 
same amount of case, We do hope· thatthe smaller litigants will 
not form the belief that the bigger ones can get away with such 
'lapses. Were it not for the fact that this matter brooked nb delay, 
we woul.d have hesitated to pass any interim o.rder _without the 
appellant giving prior intimation of its proposed aciion to the 
ttspondent. 

- As stated earlier notifications setting the election process .in 
motion were to be issued i;m April 18; One day bef0re that, the State 
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Governm~nt approached the Hjgh Court in a hurry, asking it to stay 
the election prbytSs, which the Higa Court:has done. This Court 
held in the West Bengal poll case, 'A.K.M. Hassan Uzzaman·v. Union 

· of fnd1a,(1) that the}mminence qf the electoral process is an important 
·factor which must guide and govern.,the passing of orders in the 
exercise of the High Court~s writ jurisdiction ahd that, the more 
imminent such process, the greater ought to he the reluctance of the 
High Court to take any step which will result . in the postponement 
of the elections. We regret to find that far from showing any reluc• 
tance tp interfere with the programme oft.he proposJ:d election, the 
High Court bas only too readily passed the interim order which 
would have had the effect of postponing the election indennitely .. 
Considering that the election process was just round the corner, the 
High Court ought not to have interfered with it. The non-speaking 
order ~assed.by it'affords no assitance on the questio!-1 whether there 
were exceptional circumstances to justify that order.· 

. . The fact that the electfon process was imminent is only one 
reason" for our saying that the Higl) Court should have refused its 
.assistance in the matter. The other reason for the view which w• 
are taking is provided by the very nature of the controversy wlilch. 
is involved herein. ·The difference between the Government of 
Haryana and ·the Chief Election <iommission centres round the 
que~tion as·to whether the position of law and order in. the State of 
Haryana is such as to make i.t inexpedient or undesirable to hold 
the proposed by-election at this point of time. The Government of 
Haryana is undoubtedly in the best position to assess the sitnatio11 
of law and order in areas within its jurisdiction and under its coqtrol. 
But the ultimate decision as to whether it is possible and expedient 
fo bold the elections atany given point of time must rest with the 

· Illection Commission. It is 11ot suggested that tile Election Commis­
sion can exerCise its discretion in an ·arbitrary or ma/a fide manner .. 

. Arbitrariness and ma/a fide destory the validity and efficacy of all 
· orders passed by public authorities. It is therefore necessary that on 
an issue like the present, which concerns a situation of.law and 
order; the Election C.ommisj\ion ll{USt consider the vi~ws of the State 
Government and all other concerned bodies or authorities before 
coming to the conclusion that' there is no objection to the holdina 
of the elections at this point of time. On this aspect of the matter, 
the correspondence between the Chief Secretary of Haryana and the 0 

Chiet Election Commissioner shows tbat the· llltter had taken all the 

(I) (1982) 2 s.c.c. 218, . 

• 
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relevant facts and . circumstances into account while taking the· 
de¢ision to hold the by-election to the Taoru Con~tituency 'in accro­
dance with the proposed programme. The situation of law and order 
jn Punjab and, to some extent, in Ifaryana is a fact so notorious 
that it would be naive to hold that the Election Commission is not 
aware of it. Apart from the means to the knowledge of the situation 

· ' ,._ . <!flaw and order in Punjab and: Haryana, which the Election Com­
mission would have, the Chief Secretary of Haryana had personally 

. apprised the Chief Election Commissioner as to why the State 
'Government was of the view that the ·elections. should ·be' postponed 
until the Parliamentary elections. We see no doubt that the Election 
-Commission came to its decision after bearing in mind the pros and 

· cons of the whole siiuation. It had the data before it.·. It cannot 
be as~umed that it turned a blind eye to it. In these circumstances, ' 

· · it wits' not in the power of the High Court to decide whether the 
· law and.order situation in the ·State of Punjab and Haryana is such 

·as not to warrant or permit the holding of the· by-elction. It is 
_precisely in a situation like this that the ratio of the West Bengal -Poll 
·case wouid apply in its full rigor .. , 

We .must add_ that ·it would be. open to the Chief Election 
· .. Commissioner, as held in Mohd. Yunus v. Shiv Kumar Shastri,(') to 
·.·review his decision as to the expediency of holding the poll on the 

0

''-hlrtifted date. In fact, not only,woul<l it'be open to (lim to reconsider 
,: Iris decision to hold the poll as notified, it is plainly his duty and 
· obligation to keep th_e situation under con'stant scrutiny so as to 
'·adjustthc decision to the realities of the situation. All the facts 
· and circumstances; past and present, which bear upon the question 

of the advisabiiity 'of holding the poll on the notified date have to 
be taken. illto account and kept 'under vigil. That is .. a oontim1ing 
process which can only cease after the poll is held. ·until then, the 
Election Commission has the locus, for good reasons, to alter its 
decision: The law and order situation in the State, l)r in any part 
of it, or in a neighbouring State, is a consideration of vital impor­
tance for deciding the question of expediency or possibility of hold­
ing an election at any particular point of time. W,e are confident 
_that the Chief Election Commissioner, who is vesied with important 
duties and obligations by the Constitution,· will discharge those · 
duties and obligations with a high sense of responsibility, worthy of 
the high office which he holds. If he c<msiders it necessary, he 

. (lj. [1974) 3 S.C.R, 738, 743-744. 
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·should hold further discussions. with the Chief Election Officer of 
Haryana and consult, once again, leaders of the various political 
parties on the questioll whether it is feasible to bold the poll on 
tile due date .. On as important issue such as : the holding of an 
election, which is of great and immediate concern of the entire 
political community;'there can be no question of any public ~fficial 
standing on prestige, an apprehension which was faintly projected in -i 
Hie State's arguments. A sense of realism, objectivity and non­
alignment mnst inform the de"cision of the Election Commission on 
that iSsue. 

It was urged that the High Court of Punjab and Haryana 
would have a fair and clear. understanding of the happenings in 
Punjab and their respercussions in Haryana which would justify its 
interference ·with the decision of. the Election Commission to hold ... 
the by-election vow. The first part of this argument need. not be · 
disputed and 'may even be .. accepted as correct.· Indeed, eVery 
citizen of this country who bas some degree of political awaren·ess, 
would have a fair idea ot: the situation in Punjab and its impact on 
the even fl.ow .in the neighbouring State of Haryana. ·But the second· 
part oJ the argument is untenable. The circumstance that the High 

· Court bas knowledge of a fact will not justify the substitution by it 
of its own opinion. for that of an authority duly appoi~ted for a 
specific purpose by the Jaw and the Constitution. Different Jiei>plc )'­
hold different views ort public issues, · which _.are often widely 

· divergent. ·Even the judges. A Judge is entitled to his views cm public 
issues but the question : is whether he can project his personal views 

·on the decision of a question like the situation of !'aw and order in 
a particular area at a particular periodjof time hold that the E!ect_iort 
Commission is·in error in.its appraisal of that sitl!ation. We suppose 
not. 

For these. reasons, we confirm the interim order which was 
passed by us on .April 18, allow this appeal and set aside the High 

· Court's order of April 17. Unless otherwise directed by the Chief 
Election Commissioner, the election programm.e will have ·to go , -, 
through as already notified. 

There. will be no order as to costs. 

THAKKAR, J. Holding of a by-election to fill even a single 
vacancy at the earliest date is an extremely desirable end in a demo­
c;r!\tic framework. Even so if such circumstances exist, and a 
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reasonable progrosis can be ,)Jonafide made, that holding.the by­
election for filling up that vacancy, is fraught with grave danger, 11ot 
only to the lives of election officers, 1;andidates as also political 
leaders addressing election meetings, as also of voters, and poses a 
grave danger whiCh al\ogethei outweighs the advantage of holding 
the· ele.ction along . with the by-elections in other States, should the 
matter not engage very serious attention of the Election c0m· 
mission ? Not even when it is sliown that with regard to the sensi­
tive and explosive ~ituation it was likely to worsen a situation which· 
was already worse ? More is when all that was to be gained by hold­
ing 'the by-election as-propmred was to be able to hold it alqng with 
other by-elections on the same day as in other States which had by 
itself no significance or virtue. And if the El~ction Commission 
without d11e deliberation summarily turns down the request to defer 

.the election programme for that by-election even by a few days in 
such circumstances, can .the Higl: Court be fanlted for passing an. · 
afl-interim order, which. has the result of po5tponing· the election, 
not for an indefinite periOd, but for a few days till the parties are 
heard ? Is the order passed bY the High Cq,urt in such circumstances 

· so gross that instead of allowing the High Court to confirm it cl~ 
vacate it, upon ·the other side showing cause, this Court should 
invoke the jurisdic.tion under Article 1.36 of the: .~onstitution of · · 
India t9 set it aside? More particularly when the ·consequence would . 
be no more serious than .this, namely, that the by-election cannot be 
held (there is no virtue in doing so). on the same day· along with 
otper by-elections. · 

. Tl1!1.t the.High Court has 'the power to issue a direction or 
order which has the effect of post~oning an election if the situation 
so demands would appear. to be the law declared· by a five-judge 
Constitution Bench presided over by the learned Chief Justice who 
pi'esides over this Benell' as well. In A.K.M. Hassan Uzzaman and 
oth~rs v. Union of India and others and Lakshmi Charan Sen· and 
other,· v. A.K.M. Hassan lfzzaman and others(!) the conclusions are 
recorded in the operative order dated March 30, 1982, reading as 
under : · 

, "!. The transferred case and the appeal~ connected 
with it raise important que~tions which require . a careful and 
dispassionate considerations. The hearing of these matters was 
concluded four days ago, on Friday, the 2§th. Since the judg­
ment will take some time to prepare, we· propose, by . this 
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"Order, to state our conclusions on some of the points involved 
in controversy : 

(1) The High Court acted within its jurisdictiol) 
. in entertaining the writ petition and in issuing a rule nisi, 

uponit, since the petition questioned the vires of the 
laws of election. But, with respect, it was not justified in 
passing the interim orders ·dated February 12 and. 19, 
1982 and in confirming those orders by its judgment 
dated February 25, 1982. Firstly, the High Court had no 
material before it to warrant the passing of those orders.·. 
The allegations in the writ petition are ·.of a vague and 
general nature, on the basis of which no relief could be 
granted. Secondly, though ·the High Court did not lack 
the jurisdiction to entertain the writ petition and to is~ue 

, appropriate directions. therein, no High Court in the 
exercise of its powers under Article 226 of the Consti­
tutiqn should pass' any orders, interim or otherwise, 
which has the tendency or effect of postponing an elec­
tion, which is reasonably imminent and in relation to 
which its writ jurisdiction is invoked. The immin~nce of 
the electoral process is a factor which must guide and 
govern the passing of orders in the ·exercise of the High 
Court's writ jurisdiction. The more imminent such pro-

. c.ess, the greater ought to be the reluctance of the. High 
Court to do anything, or direct anything tq be dene; 
which will postpone ·that process indefinitely by creating 
a situation in which, the.Government of a State cannot 
be carried on in accordance with the provisions of the 
Constitution. India is an oasis of democra·cy, a fact of 
contemporary history which demands the courts the use 
of wise statesmanship in the. exercise of their extraordi­
nary powers under the Constitution. The High Collrts 
must observe a self-imposed limitation ·on their power to 
act under Article 226, by refusing to pass orders or give 
directions which will inevitably result in an indefinite 
postponement of elections to legislative hodies which are 

, the very essence of the democratic foundation and func· 
tioning of our constitution. The limitation ought to be 
observed irrespective of the fact whether the.preparation 

• add publication of electoral rolls are a part of the process 
of 'election' within the meaning ofArti,cle 329 (b) of the 

y • 
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lion. we·wilJ pronoimce upon that question later.· 
dgment < . · • 

.. · ... , 

•• 
. . 

x 
x 

'} . . . .· . ' . . 

j For these reasons and those whic.h we will give in 
·'our · t'!ent later,. we. dismiss the writ petition filed in.the 

Cale ',High Court which. was . transferred for disposal to 
' thi. ._ .h. Ali orders, including interim orders, passed bJl;.the 
.. C. ·~.t High Court are hereby set aside .. Civil Appeals 739 

to .742 of 1982 'will stand disposed of in the light of the· dis- · 
missal of the :vrit pe.tition, out of which they aris:.· . . 

3. x 
4. x.· 

·. 
x ·.x 
x x 

. ~ .. 

DoeS Hassan's case.eizjoin that no sucfl intefim ·orde; can ever be i 
passed by the High Cowt ? •·. • · 

. . ··: 

.. 

B 

a 

.. : The relevant extract from the· conclusion recorded in·Hassan's .... ~ 
/case has been reproduced hereinabove. Of course; the exact para- ... . "" 

meters of the decision and the true ratio cannot be known till the.'.'·;·"·.·':'. ;;; 
• • • • • • • A~ , • 

· judgment containing reasons.is born. As on today no ·one can. pre- · · '.° · < · 

. diet what exactly will· be decide.d by the Cour~ in H,assan's,case· '·~ 
~ when the judgment eventually comes tci be pronounced .. (who ·can : 

make a guess about 'the colour or shade of the. eyes of a child which · 
is yet to be born?). But it.can·be reasonably said .that the following: 
extraci.<1J · · · · · · 

' "The imminence of the electoral process is-a .factor· 
which must guide and govern the passing of orders.in the 
exercise of th• High Court's writ jurisdiction. The more immi-. 
nent such process, the greater ought to be the reluctance of 
the High Court to do anything, or direct anything to be done, · 

. which will postpone tliat process. indefinitely by creating a . 
situation in which, the· Governme.nt of a 5-_taie . c~nnot be · · • 
carried on !n accordance with the provisions of the Consti- . 

· tu ti on." ' . · .. 

-.· .. 

G ,'. 

·warrants.the view that Hassa'n's case does not enjoin that an inte~im . 
t ·order ,of such a nature can never ~e passed in ·any situatio.n: . If that H 
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. . ···. 
, . '.: were not so, the Court \~ould ~ot, hav~ said (I) that ii 

, A : ' ' ele.ctoral process is a ·factor which must guide and gove 
' .. of orders (meaning thereby·that while such orders can 

·.-factor must be. accorded. due. coriside~atiop) and (2 
imminent such process, the gr~~ter ·uught to be the .'rcluc 
High Court' to do any\hing or direct anything' to be ;'done 

.• B , postpone the process indefinitely" (which means it itiust ' done 
.·.·only_ with reluctance .when elections' are imminent.) Th resaid · 

.. statement of iaw made in the. conhxt of. "genera!.· electi4 . does·· 
. not warrant the view that Hassan's case enjoins th~t a~electiv~roc . 
• ·.gramme cannot be postponed.-even for a few days even. in the ~ase ·. · 

.of a by-elecijon,. whatever be tho situation, and whatever be the .. 
C . circumstances, in which· the High· Court is called upo~ to exel'.Cise 

. ' its jurisdiction. It is therefore .riot unr.easonabie to proceed on the 
pre.miselhat even according to·· Haisan's case the Court· has the 

· power io issue ari interim order which has the effeci of postponing. 
· ·. , an election but it must. be exercised sparingly (with ·reiuctance) 

· • , particularly ·When· ihe result of.the order would be to.postpone' th~ 
· D '· installation of a democratically' elected· popular government. The. 

·portion . extracted 'from the operative order, in .Hassan's ~ase 
broughtinto focus a s\1ort while ago"which ,adverts ·,to "iinminence 
of elections" and-. to '.'directions which will ineviiably'- result in 

.... _',indefinite postponement of elections to legislative bodi~s which';ire .• · .. 
the. very essence of the democratic functions .of our Constitution'.',· 

E · · · leaves no room for doubt that the observations were being made in · 
. the context of the expiry of the term ofleg[sl~fore as envisionedby .. 
· Arti~le 172 of the Constitution of India· and consequential general 

1: . election~ for such legislature. This . must be so because the . 
legislature would .. stand ;dissolved. on' the expiry of the term, 

·and ,·a ·new legislature has to. be elected. 'It ·is ·in this· context . 
F ·• (presumably)· that: a refer_ence is mado. to ''imm~nence. of 
· ,.. ·· e\ections". For _a by-election like the. one. we, ~re . concerned. with,· . 

: .. -there cari be.'·no·question Of"imminence" or "indifinite postpone·· 
· merit of elections" which would stall' the installation of .a dem9, 
·· cratically ·.elected government. It ,is no body·s case.that the party . 

. G • posiiion was such that the result of the election to. this vacant seat . · 
would have tilted"the majority ohe way or other. No ·oblique motive 
nas even been hinted ~t. The High Court was therefore not unjusti­
fied in proceeding on the assumption that it had such a power . 

. ' ' . . - . -.·. ~ 

f' 

.. 

• 

. Hi· Does .tlze a'd-interim order passed by the High Couri merit being . , . :f: 
.•.'upturned ;,,·: e;ercise of th_e jurisdiction under Art. 136 of the Consti-

tuliull of India ? . . · 
' . 
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The only question which arises. is whether the presence was a 
case where· the lligh Court .could not have granted· the ad-interim 
order. Be i~ realized that if the High Court had not granted the order. 
and the.Election Commission had not chosen to appear on or before 
April 18, 1984 the High Court would have perhaps become power- · 
less to pass any order, whatever, be the justification for-it, as the 
"electoral-process" would have 'actually' commenced. Can the 
High Court then be faultedfor'passing the impugned orde( faced as 
it was. by an unprecedented situation like the present? On the one 

• hand the Election Commission appeared to have been altogether 
·oblivious to the dimension as regards the bonafide apprehension 
pertaining to the life and se·curlty of the National•leade~s· who might 
address public meetings, the candidates; the officers engaged in elec­
tion work, and the voters. The danger was furt4er. aggr'avated · in 
the face of.open threats held out to the lives of the National leaders 
of different political partie~. What is more, the Election Commis-

;sion has shown total unawareness of ·th.e circumstance that public 
meetings were prohibited under Section 144 of the Code of Criminal 
Procedure in the constituency going to the polls. On the other hand 
the only consequence of granting a stay would have been to . p9st­
pone the election programme by a few days in the event of the 
Election· Commission not choosing to appear in the Court (to show 
ca~e why the ad-interim order-should not be made abrnlute) on or· 
before April 18, .1S84 which was the scheduled date .for issuance of 
the notification announcing the election ·programme. The Election 

, Commission could~have appeared before the High Court and got the 
stay vacated in time in.stead of approaching th1s Court by way of the 

. present appeal by Special Leave. The Election Commission could 
not have failed to ·realise tiiat no serious consequence would. have 
flowed from tb.c impugned order even if stay w.as vacated" not 
immediately, but a few days later, for, it.was only a 'by-election to 
one single seat of no significance which would not have resulted .in 
postponement of tfi'e installation of an ·elected government. Worse 
come.to wors'~, the by-election could not have been held along with· 
by-elections in o.ther States on the 'same' day. The Election 
Commission has not been able to show what possible deteriment 
'would have been suffered .if the by-election could not have been so 
held on that ·particular day. If the High Court was prim a facie 
satisfied that the Election Commission Jlad failed to take into account 
vital matters and appeared to have acted on . no11-consequential 
con'siderations, and..had acted arbitrarily in turning down the request 
of the State Government as also th~ Chief Election Officer of 

G. 
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. · Haryana, why could the High Court not grant a stay? And should. 
A . this Court interfere in such a fact-situation? Learned Counsel for 

· the Election Commission, though repeatedly requested, is unable to 
point out eit]1er from the affidavit filed on 18th, or from the addi­

. tional affidavjt filed on the 19th, that the aforesaid factors were taken 
into reckoning by the Commfssion. It. is not 'stated that these 

B. factors do not exist or have been invented by the State Government 
. with any oblique motive. The contents pf the affidavits filed by the 
Election Commission reveal that it was altogether oblivious to all the 
relevant factors recounted earlier. There is nothing to .show that a 
sin~le factor was preser.t on its mental · screen. The Election 
Commission has not apprised the Court as to lrnw; and why any or 

c • all of these factors were considered to be immaterial. No inkling 
is given as to how th.e Election Commission thought that the problems. 
c9uld be overcome. By what process of self-hypnotism did the 
Election Commission convince itself that free and fair elections could 
be held even .when public meetings were banned in the constituency? 1 

How;and by.what process of ratiocination did the Election.Conimis-
D · · sion convince itself that free electiOns could be held in a situation 

·where the candidates would. consid~r it hazardous to· contest or to 
inilulge in election propaganda, and .even voters ·',Vould be afraid to 
vote? If the Election Commission had any idea as to how. the 
hurilless could be crossed "and problem resolved, it h~s chosen not to 
reveal ·its perception of the matter. The Election Co.mmissio'ii 
perhaps has good answers. But silence is the only answer which has 
been given by the Commission as also·its counsel on this aspect. 'II 
know my-job-and-it-'is-none-of-the-business-of-the-Courts" seems to 
be. the attitttde. All that has been stated by the learned counsel for 
the Commission is that everyt!1ing ·was considered (without even 

II 
disclosing the content pf the expression 'everything')._ Counsel has 
, of course set up an.alibi by saying that affidavit~had to be prepared 
by burning mid-night oil. But in that case the concentration would 
have been on everything of importal)ce and what was 'the essence 
~f the matter couid not have been o.verlooked or forgotten. And 
if it h;s escaped attention, :the conclusion is inevitable that the 

<i Election Commission had not attached due· importance and weight-
···age to the ,basic problem and had not. applied itself seriously to a· 

serious problem:. · -
The fact is established that tlie Chief Secretary and the Chief 

11 Election Officer of Haryana, had personally apprised the. Chief 
Election Commissioner of the prevailing situation sometime ,before 
14th April, 1984 .• Tfie Election Commission has not even disclosed 
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this fact in the petition or in the additional affidavit. Nor has the 
Election Co.mmissio11 apprised us as to what transpired ·at the 4 
meeting. The Election Commission has been less than candid 
even to this Court .. No doubt the Chief Election Commissioner is . 
holding a responsible poi;t. But that does not make him infalliaQle or 
render his decision or act any the le.ss arbitrary if he has failed to 
inform himself of all the relevant factors and has foiled to direct his 8 
attentiOn 10 the -core problem. 'It is no dou6t true that; theoreticall)'. 
the Election Commission can· still postpone the polling, if it is 
so minded. .But should· the Court remain a passive spectator in 
this"tXtraord!nary situation and leavi the Nad9n to the mercy of an 
individual, however high be his office, when it is evident that he has 
secluded himself ill his ivory tower and has shnt his eyes to the · C 
realities of the situation .and closed his mind to the progrrosis of the 

.piatter. The Court.can ce1tainly satisfy itself whethet .the Election 
.. "°mmissioner had kept his eyes,. ears and mil}d open, · and whether 
. he was able to show thaf all relevant factors ill.eluding the considera­

tiQn as to ~hai advantage was to be secured as against the risk. to 
b~ faced,' entered into his reckoning .. If this.is not shown to have D 
been done, as in the present case, his decision is vitiated and the 
Cotirt need not feel helpless', The High Court was theref~re fully 
justified in pa.ssing the impugned order.~ -

Appeal is accordingly dismissed. E 

Appeal allowed . 
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