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. . ELECTION COMMISSION OF INDIA
" STATE OF HARYANA
April 25, 1984 )

[YV CanpRACHUD, C.J., V.D. TULZAPURKAR, R.S. PATHAK,
D.P. MA,DON AND M.P. ' THAKKAR; JJ]

Practice &\Pracedure—Passmg of Ex—parte orders, by ‘the Courts as soughr

for by the parties when they give prior intimation aof the propoesed proceedings ro the -

appome side without much inconvenience or prejudice disapprov ed

Constitution of India 1950 Article I35-——Inrerference by the Supreme Court
against an ad interim order passed by the High Court.

. To fill in the vacancy arising from the setting aside of the clection of
the returned capndidate from the 59-Taoru. Assembly Consfituency in
Haryana, by the Supremu Court, the appellapt Commission sent a . message
and programme on April 6, 1984 to the Chief Electoral Officer for the State
of Haryana. According to that programine, the notification unter section
150 of the Representation of the People Act, 1951 was to be issued on
April 18, 1984, the last date for filing nominations was April 25, 1984 while
the date of poll was May 20, 1984. The Election Commission fixed an
identical programme for filling 23 other vacancies in the legislative assem-
bifes of Andhra Pradesh, Karnataka and West Bengal. Oa April 7, 1984,
the Blectign Commission was requested by the Haryara Government to
hold - the, proposed by-election alongwith the general elections to the Lok

Sabha, due later in the year.- On Aprii 11, 1984, the Chief Secretaty wrote

a letter to ths Election Commigsioner renewing the request to defer the by-
election. On April 12, 1984 the Blection Commissioper informed the

Chief Electlon Officers by a telex message that it had decided to  adhere to"

o

'?’f

tha programme of by-elections to alil the 24 constiluencics and copies of -

-, notifications to be published on April 18, 1984 were seni to the Chief

Electoral Officer, Haryana. A Press oot was tssued to that effect after
informing all the political parties. .

The Chief Sccretary, Haryana‘met the Chief Blection Commissioner
on April 14, 1984 and explained to him persanally why it was neither
advisable nor possible to hold the by-election to the Taorn seat as propssed

by the latter. Oo April 16, 1984, the Chief Secretary wrote g letter

reiterating the view of the Government to the Chief Election Commissioner.
On April 17, 1984, ihe Chief Commissioner replied to. the letter of April
16, 1984 by saying that the Commission had taken the decision to hold
the by-election after taking the Punjab situation and taking into consideration

all factors inzluding the fact of non fact that the political parties were not

opposed to the proposed byelection. On the same day the Government of

" Haryana filed a writ petition in the High Court of Punjab and Haryana
and obtamed an ex parfe order staying the Issuaace and pubhcanon ot' the .
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notification by the Election Commission under 88, 30 56 and 150 of the

Representation of the People Act, 1951 Hence the’ appeal by special
leave of the Court.

* Allowing the appeal, the Court.

HELD : (Per Majority)
Per-Chandrachud C.J.

EY

1:1, The widely prevalent practice of partices obtaining ex parte

‘ordefs when they can give prior intimation of the proposed proceedings to

the opposite side, without much incoavenieges or prejudice has often been
disapproved by this Court. When the public authorities do so it is all the
more-open to dlsapprobanon. [561D E}

1:2. The Government of Haryana obfained an ex parte order
from the High Court when it could easily have given prior intimation of

‘the intended proceedings-to the Election Commissmn of Indiat The. letter

is constitutionally identifiable, convenicntly accessible and edsily available
for being contacted on the most modern systems of communication. The

Election Commigsion of India, too rushed to this Court on the 18th without™

informing the Government of Haryanma that it proposes to challenge the
order of the 'High Court and to ask for stay of that order. The Govern-
ment of Haryana is also identifiable and accessible with the same‘amount

of case. Were it ot for the fact that this matter brooked no delay -the
Supreme Court would have ‘hesitated to pass apy -interim order witBout the .
‘ appellant giving prior mtlmatlou of its proposed action to the respondent.

[56 iE—G]

1: 3. Despite the guideline indicated by the Supreme Court in the
West Bengal poll case, 4.K M. Hassan Uzzaman V. Union of India, [1982]
2 8.C:.C. 218, regarding the passing of orders by the High Courts in

exercise of their writ jurisdiction, the High Court of Punjab & Haryana

far from showing any reluctance to interfere with the programma
of the proposed election, the High Court has only too readily passed the

* interim order which would have had the effect of postpomng the clection
-indefinitely. Considering that the election process was Just round the
corder, thé High Court ought not to have interfered with' it. The nof-

speaking order passed by it affords no assnstance on the question whether
. there were exceptional circumstances to Jusufy that. order. [562A-C]

2. The Government of Haryana is undoubted]y in'the best position
to assess the sitnation of law and order in areas within its jurisdiction and

under its control. But the wultimate decision as to whether it is possible

and expedient to hold ‘the elections at.any given point of time -must rest
with the Election Commission. Arbitrariness ‘and mala fides destroy the
validity and efficacy of all orders passed by public. authorities. It is there-
forc necessary that on an issue like the present, which concerns a situation
of law and order, the Election Commission mast considet the views of the
State” Government and all other concerned bodies of authorities before
coming to the conclusion that there is no objection to the holding of the
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elections at this poiat of time. Heace the Electios Com nission came to-
its decision after bearing in mind the pros and cons of the whole sitution.

n had the ‘data before it. It cannot-be assumed that it turned a blind eye

to'it. * In theke circumstances, it.was not in the power; of the High Cou:t -
to decids whether the law dnd order situitioa in the State of Punjab and
Haryana is sich as not to warrant or permit the holding of the by-¢lectioa.- .
It is precisely in a situation like this that the ratio of ths West Benga! PalI ) A
case wonld apply in its full rigor. [562E-H, 563A- B] T * e
1

3:1. - However, it 'would be open to the Cmef Election Commissioner
to review his decision as. to the exp*dlency of holdmgr the poll oo thz
notiied date. In fact, not oaly would it be op:n to him to- recoasider his |
decision- to -hold the poll as notified, it is plainly his daty a0 obligation to
keep the situation under constang scrutiny so as to adjust the decision’to thé™
‘realities.of the situation. All the f'actp and circumstances, past and present,
which bcar upon the quesfion of the advisability of holding the poll.on the
notified dale liavé to.be taken into account and kept under vigil. That is to

“continuing procéss which can only cease after the poll is sheld. Until then,

the Elgbtion Commission has the iocus, for good teadns,p to alterits® - -
decision The law and order situation in the State, or in any art of it, or '

in a neighbouring State, is a consideration of vital importance for deciding

the question of expediency or possibility of ho'ding an election at anyparti-

“cular point of fime. If he “considers it necessary, he should held further

discussions with the Chief Electoral Officer of Haryana and consult,. once -

_again, leaders of the various political parties on the question whether it is
- feasible t& hold the poll on the due date. Oa an important issne such as

the holdiag of an elsction, which if of greit and immediate concera to. the-

‘entirs political community, there can be no qu: :stion of any public offigial

standing on prestige, an appreheasion which was faistly projected -in the - L

Stafe’s argumeats. A sense of realism, obiectively and noa-alignment must

" like the situation of law and order in a particular area at & particular period

" Per Thakkar, J. (Contra) :

‘inform the decision of the clection Commission dn that issue. [563D-H]

Mohd. Yunus Saleem v. Shiv Knwar Shastrz [19 74] 3 S.C.R. 733 @ .

| 743—44, followed. -

3:2. Indeed, every‘,citizen of this country who has some degree of

- political awareness, would have a fair idea of the sjtmition in Punjab aad-

its impact on the even flow of life in the neighbouring State of Haryana. - .
But the circumstance that ‘the High Court “has the knowledge of a fact will )
oot justify the sybstitution by it-of its own opinion for that of an authority
doly appointed for a specific purpose by the. law and the Coustitution.

-

_ Different people hold different views on public issues, which are often widely
- divergent. Even. the Judges. A Judge is entitled to his views oh public

issyes but he cannot project his persopal views on the decision of a question

of time and hold that the Eleciion Commission is ia error in its appraisal of
that situation. [564D-F]

The exact paramsters of the decision in Hassa r's case and the trye A
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ratio cannot ‘be- knOwn till the }udgment Contamlng reasons is born. As on
“today no one can predict what exactly .will be declded by the Courtin
Hassan's case when the Jodgment eventually comes to be proonounced
{who cap meke a guess about the colour or shede of the eyes of-a child
which is yet to be born 2). . But it can be reasonably said that Hassan's chse
does not ¢njoin that an mterim order of such a nature can nmever be passed

_in any situation. I that were not so, the comrf wou!d not have said (1)
“that imminence of electoral process is a factor which must guide and govers -

the passing of orders (meaning thereby that while such order scan be- passed
this- factor rmust be accorded due consideraticn) and’ (2) that “more
imminent such process. the greater eught to be the reluctance of the High
_Court to do anything or direct anything to be dong which will postpone that

process indefinitely” (which means it must be dong only with reluctance

swhen elections are imminent). In other words the power must be exercised
’ sparmg!y (with reluctance) partlcularly when the order would be to postpone

-

the installation of a democratically-glectéd popular Government. These -

" observations were made by the Court in Hassan's case in the context of the
_expiry of the term of legislature as envisioped by Article 172 of the
Lonstitution of India and conscquential general electiens foT such -legislafire
as is evident from the ellusion to ‘‘imminence ‘of elections®” and ““indefinite

postponement of elections to legislative todies which are the essence of .

democratic functipns of the Constitution.”” This must be.so because the
-legislature would stand dissolved on®he expiry of the term, and a new Iegtsra-

ture has to be elected. Tt isin this context (presumably) that a reference is

made to “imminence of elections”. [567D-E-H; 568A F]

For a By-elecnon Iike the present one, to ﬁll a smg]e vacancy . tHere ’

 can be no question of “imminence” or ““indifinite postponement of elections”
which would stall the installation of a democratically elected government.

It is nobody’s case that the party position was such that the. result of the"

election to this vacant seat would have tilted tife majority one way or other,
No oblique motive has even been hinted at. The High Court was therefore
not unjustified in proceedmg on- the assumptlon that it bad such a power.

. [568P-G]
The High Court cannot ‘be faulted for passing the impugned order

faced 4s it wag,by an ‘unprecedented situation like the present., If the High
- Court had not granted the order and the Election Commission had not chosen

to appear on or before April 18, 1984 the High Court would bave perhaps

“hecome powerless to pass any other order, what:ver be the justification for
it, as the ““electoral-process” would have actually commented. The H]gh

#Court was prima-facie satisfied that the Election ‘Commission bad failed to

take into account vital matters, appeared to have acted on non-consequential
vonsideratiyns, and had acted arbitrarily in :urding down the request of the
State Government as also the Chief Eiection Officer of Haryana. The High
Court was therefore ‘entitled to grant a stay [569A-B):

Tha Supreme Court in exercise of the jurisdiction under Art;cle 136 of
the Constitution of India should not interfere with the-ad -interim order
-passed by the High Court in such a fact situation, On the one hand the
Election Commission ' appeared to have been aitogether oblivious to-the
gimehsion as regards tho bonafide apprehension pertaining to the life and
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security of the National [eaders. who might address public mectmgs,
the Candidates the officers engaged in election work, and the voters. Thq
danger was further aggrevated in the face cf open threats held but to the lives
of the National leaders of different pohncal parties, What is more, the Elec.
tion Comniission has shown total unawareness of the circumstance that public
meetings were prohibited under s. 144 of the Cr. P. C. in the constitutency
" going to the polls. ‘On the other hand the only consequence of granting a stay
would have been to postpone the election programme by a few days in the

. "event of the Elsction Commitsion commission not choosing to appeardn the
. Court (to show cause why the ad-interim order should pot be made absolute)

on or before April 18, 1984 which.was the scheduled date for issuance of the

notificatjon announcing -the election programme. The Election Commission .
" could have appeared befo.e the High Court and got the stay vacated in time
- instead of approaching this Court by way of the present appeal by Special
"Leave, The Election Commission could not have failed 40 refraise that no

serious consequence would have flowed from the impugned order even if stay
was vacated, not immediately, but a few days later, for, it was only a by-

. election to one single seat of ao sigoificance which would not have Tesulted-

in postponement of the installation of an elected government. Worse come to
worse, the by-ele.,tlon could not have been teld along with by-eloctions in
other states on the.‘same day’. [569B-G]. ‘

: ‘ . . 7

'More so when the Election Commission has not been able to show
what possible detriment wou!d have been suffered if the by.clection could not
have been so held on that particular day, How "and by what process of ratio-
cination did ' the Election Commission convinced itseif that free elections
could be held in a situation where the candidates would consider it hazardous.
to contest or to-indulge in election propoganda, aad even voters would he
afraid to vote, even to thig coult, [569G-H, 570A] .

It is no doubt true that theoretically the Election Commlssmn can
still postpone the" polling, if it is so rinded. Hut the Court should ot
remain a passive spectator in this extraordinary sitgation and leave the-
Nation to the mercy of an individual, however high be his office, when it %

" evident that he has seciuded himself in his ivory tower and has shat his eye®

to the realities of the situation and closed his mind to the erogrosis of this
matter., The Court can certainly satisfy itself whether the Eleciion Commi$-

‘sionet had kept his eyes, ears and mind open, and whether he was able 0

show that all relevant factors including the consideration as to what adval-
tage was to be secured as against the risk to be faces, entered into his
reckoningg If this is nat shown to bave been done, as in the present case;
his decision is vitiated and the Court neéd noi feel helpless, The High
Court was therefore fully justified in passing the impusned order, and ttie
Supreme Court should not upture it. [S’IIB D] .

CIVIL APPELLATE ]UR[SDICTION le Appeal No. 2182 of 1984

- Appeal by Special leave from the Jndgment and Order dated

the 17th April, 1984 of the Punjab and Haryanc High Court in W.P.
- Nov Nit of 1984
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“'$.S. Ray and Krishnamurthi Swami for the Appellaﬁt.

K.G. Bhagat Addl. Sol. General, 4.X, Sen, H.B. Singh Adtocate
of Harayana, 4. Subbha Rao, CV., and R.N. Poddar, for Respondent o
| General, _

. The follov{zing Judgments . were 'delivered '

CHANDRACHUD CJ. We. had passed an mterlm order on April ‘

18, suspending the operation of the order passed by the. High Court '

of Punjab & Haryana,on April 17, 1984, The High Court, by its

aforesaid order; had stayed the issuance and publication Of the |
- notifications by the Election Co mmission of India under sections 30,

- 56 and -150 of the Representation of People Act, 1951. We had
* directed that the special leave petition should be listed before us.

the next day for considering whether the interim order should be
confirmed.

On Februa:y 28, 1984, this Court gavea ]udgment in Civil
Appeal No. 5501 of 1983 setting aside the election of the returned
candidate from the 59-Taoru Assembly Constituency in Ha_ryana
As a result ‘'of that judgment, a vacancy arose.in the. Legislative
Assembly of the State of Haryana from that Constituency. On April
6, 1984, the Election Commission of India sent a message to tlie Chief
Sccretary, Haryana, who is the Chief Electoral Officer for the State

of Haryana, informing him that the Commission had fixed a certain

-programme for holding the by-election to the Taoru Constituency.

- According to that programme, the notification under section 150 of

the- Representation of the People Act, 1951, was to be issued on

~ April 18, 1984, the last date for filing nominations is April 25,1984,

while the date of poll is May 20, 1984. The Election Commiission
fixed an identical programme for filling 23 other vacancies-in the
legislative assemblies of Andhra “Pradesh, Karnataka and West

: Bengal

On April 7, 1984, the Election Commission receivad a telex
message from the Chief Secretary, Government of Haryana, convey-

ing the request of the Haryana Government that the proposed by-

election should be held- along with the general elections to the Lok .
Sabha which arc’due later this year. On April! 11, 1984, the Chief

Secretary wrote a letter to the Chief Electjon Commlssloner renew-

. ingthe aforesaid request for two reasons ;
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03] The next general election to the Haryana\Vuihan Sabha
1s due in May, 1987 and since the Taoru vacancy had
occurred recent]y on February 28, 1984, there was no
1mmed1date necessity to fill 1t and

- (2) deferring the by-tlection wou]d save time, labour and
expense.

" On April 12 1984, the Election Commission informed the
‘Chief Electoral Officers by 2 telex méssage that it had decided to
adhere to the programme of by-eIectxon to 24 vacancies in their
respective jurisdictions. The telex message mentioned specifically

. that the Commission had taken into consideration the replies receiv-

" ed by it from various State Government and their Chief Electoral-
Ofﬁcers on the questlon of holding the elections as proposed On

the same date ‘ie. April 12, 1984 copies of notifications to be

pubhshed on Apnl 18, 1984 in the Haryana - Gazette were sent to

the ‘Chief Electoral Officer of Haryana. By a separate ¢ommunica-

tion of the .same date,~the- Commission informed all -the political
_parties about the programme fixed by it for holdmg the by-elections,
A press note was also issued to the same eﬁ'ect on the same data

The Chief Secretary, Haryana met the Ch:ef Electxon Com-
missioner on April 14 and explained to him' personally why it was

. neitker advisable nor possible to hold the by-election to the Taoru .
seat as proposed by the latter. On April 16, the Chief Secretary
- wrote a letter to the Chief Election Commissioner reiterating the

view of his Governnient. He added in that letter that it would not
be possible to hold the election during the proposed period because,
the neighbouring State of Punjab was going through a serious
problem of law and order, that there"was a dispute regarding
territorial adjustment and division of waters between the State of
Haryana and the Akali Party in Punjab, that the said dispute was

~ uled by the Akali Party for stepping up terrorist activities, that the

tetrorists had attacked persons occupying high. pubhc offices, that
there was a serious threat to the lives of many important persons in

#Haryana, that public meetings had been banned by the District Magis- -
‘tpate under-séction 144 of the Criminal Procedure Code and that the
sityation in the State was such that it would not be possible to hold

public meetings for clection purposes for a few months, On April

- 17, the Chief Flection Commissioner replied to the Chief Secretary’s - )

letter, of April 16 by saying that the Commission had taken the

decision to hold the by-election after faking into copsi({efat_iqp al]
- B . . . A . . et .
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factors, that it was not clear how the Constituency of Taoru in
‘Gurgaon, which is about 35 kilometers from Delhi, and which is
quite far away from Punjab” would bave any fall-out of the Punjab
sifuation and that the p011t10a1 parties who were duly informed of
the proposed election prOgramme had not opposed the holding of

" by election at this point of time.” On the same date that the Chief

Election Commissioner wrote the aforesaid letter; the Government

* of Haryana filed a writ petition in the High Court of Punjab and
- Haryana and obtained an e¢X-parte order, whlch is 1mpugned in this
~ special leave petition. '

We passed the mterini_ order on April 18 after hea'ring’ a fairly
long and exhaustive argumnent from Shri Siddhartha Shankar Ray

- who appeared on behalf of the appellant, the Election Commission of

India, and the learned Additional Solicitor Gen'eral whoappeared on -
behalf of respondent, the ‘State of Haryana® We heard further argu-

_ ments of the parties on the 19th, Shri Asoke Sen appearing . for the
 respondent. Since thé matter raises questions of general public
© . importance, we grant speaal leave to appeal to the petitioner.

We often express our disapproval of the widely prevalent

- practice of parties obtalnlng.ex parte orders when they can glve prior

intimation of the proposed proceedings to the opposite side, without

- miuch inconvenience or prejudice. When the public authorities do

: “g0, it is ail-the more open to disapprobation.’ But here, the parties
" have. taken a tooth for ‘a tooth. :The Government of Haryana
- obtained an ex parte order from the High Court when it conld easily

have been given prior intimation of the intended proceeding to the -

Blection Commission of India. The Jatter is constitutionally identifi-
- able, conveniently accessible and easily available for being contacted
on- the most modern systems of commnnication. ‘The Election

Commission of India, too, rushed to this Court on the 18th without |
informing the Government of Haryana thatit proposes fo challenge

. the order of the High Court and to ask for stay of that order. The

-Government of Haryana is also-identifiable "and accessible with the
‘sdme amount of case, Wedo hope * that the smaller litigants will
‘not form the belief that the bigger ones can get away with such

" lapses. Were it not for the fact that this matter brooked no - delay,
- 'we would have hesitated to pass any interim order withiout the

appellant giving’ prlor mtlmatlon of its proposed action- to the

- YeSpondent

As stated earllcr notiﬁcattons setting the e]ectlon process in

.~ motion were to be issued on April {8: One day before that, the State -
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Government approached the High Court in a hurry, dsking it to stay
the election progess, which the Hign Court-has done. This Court
held in the West Bengal poll case, .X. M. Hassan Uzzamany. Union

- of IIndr‘a,(l) that the imminence of the electoral process is an important
“factor which must guide and govern ;the passing of orders in the
-exercise of the High Court’s writ jurisdiction and that, the more
imminent such process, the greater ought to be the reluctance of the
High Court to take any step which will result . in the postponement i
of the elections. We zegret to find that far from showing any reluc-
tance to interfere with the programme of the proposed election, the
High Court has only too readily passed thé interim order -which

would have had the effect of postponing the election indefinitely. .
Considering that the election process was just round the corner, the

High Court ought not to have interfered with it. The non-speaking
order passed.by it ‘affords fio assitance on the question whether there
were exceptional circumstances to justify that order. o

. The fact that the election process was imminent is only one
- reason’ for our saying that the High Court should kave refused its
assistance in the matter, The other reason for the view which we
are taking is provided by the very nature of the controversy which
is involved herein. - The difference between the Government of
Haryana and the Chief Election Gommission centres round the
question asto whether the position of law and order in . the State of
Haryanais such as to make it inexpedient or undesirable to hold »
. the proposed by-election at this point of time. The Government of
. Haryana is undoubtedly in the best position to assess the gituation
of Iraw‘and order in areas within its jurisdiction and under its control.
But the ultimate decision as to whether it is possible and expedient
.. to hold the elections atany given point of time must rest with the
~ Election Commission. It is not suggested that the Election Commis-
.sion can exercise its discretion in an arbitrary or mala fide manner.
-Arbitrariness and mala fide destory the validity and efficacy ofall
.- orders passed by public authorities. It is therefore necessaty that on
an issue like the present, which' concerns a situation of law and
order; the Election Commisgion must consider the vigws of the State
Government and all other concerned bodics or authorities befors.
- coming to the conclusion that there is o objection to the holding
of the elections at this point of time. On this aspect of the matter,
- the correspondence between the Chief Secretary of Haryana and the-
Chief Election Commissioner shows that the.latter had taken all the

(1) [1982)25.C.C. 218,
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relevant facts and .circumstances intp account while taking the

_degision to hold the by-election to the Taoru Constituency in accro-

_dance with the proposed programme. The situation of law and order

in Punjab and, to some extent, in Haryana isa fact 50 notorious

fhat it would be naive to hold that the Election Commission is not

: aware of it. Apart from the means to the knowledge of the situation

L '6f law and order in Punjab and “Haryana, which the Election Com-
‘mission would have, the Chief Secretary of Haryana had personally

-

. apprised the Chicf Election Commissiotier as to why the State

"Government was of the view that the elections . should be postponed
until the Parliamentary elections. We see no doubtthat the Election
_ Commission came to its decision after bearing in mind the pros and |
cons of the whole situation. It had the data before it. ' It cannot -
be assumed that it turned a blind éye to it. In these circumstances,
it whs not in the power of the High Court to decide whether the
1aw and order situation in the -State of Punjab and Haryana is such
"85 not to warrant or pérmit the holding of the- -by-elction. Tt is
premse]y in a sitpation like This that the ratio of the West RBengal Poll
case would apply inits full ngor

L]

~

~

, "We must add that it would be. open to the ChlefEIccnon
. C‘ommxssloner, as held in Mohd. Yunusv. Shiv Kumar Shastri,®) to.
revfew his decision as to the expedjency of holding the polt onthe

A mb‘hﬁed date. In fact, not only would it be open to him to reconsider
/-Hhis decision to hold the poll as notified, it is plainly his duty and
*“obligation to keep the sitdation under constant scruting so as to

e adjust the decmon to the realities of the situation.  All the facts

~ and circumstances; past and present, which bear upon the question

* of the advisability of holding the poll on the notified date have to
be taken. into account and kept 'under vigil. That Is a continuing
process which can only cease after the poll is held, -Until then, the -

\ﬁ Election Commission has the locus, for good reasons, to alter its
decision. The law and order situation in the State, ar in any part

of it, or in a neighbouring State, is a consideration of vital impor- -

tance for deciding the question of expediency or possibility of hold-
ing an election at any particular point of time. We are confident
that the Chief Election Commissioner, who is vested with lmportant
_p ' duties and obligations by the Constitution, - will discharge those -
' oy duties and obligations with a high sense of responsibility, ‘worthy of
the high officc which he holds If he” considers it necessary, he

(1), 197413 S.CR, 738, 743744,
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should hold further d:scussmns with the Ch1ef Election Officer of .

Haryana and consuit, once again, leaders of the various political
parties on the question whether it is feasible to hold the poll on
the due date. - On as _important issu¢ such as: the holding of an
election, which is of great and immediate concern of the entire
political community,‘there can be no questlon of any public ofﬁmal
" standing on prestige, an apprehenalon which was faintly projected in
the State’s arguments. A sense of realism, objectivity and rion.
allgnment must inform the decision of the Election Commission on

that issue.

. Tt was urged that the High Court of Punjab and Haryana

would have a fair and clear. understanding of the happerings in - -

Punjab and their respercussions in Haryana which would justify its

interference w1th the decision of the Election Commission to hold

the by-election pow. The first part of this argument need not be

disputed and 'may even be. accepted as correct: Indeed, e\rery
citizen of this country who has some degree of political awareness,

D would have a fair idea ok the situation in Punjab and its impact on
the even flow in the seighbouring State of Haryana. - But the second -

part of the argument is untenable. The circumstance that the High
' Court has knowledgg of a fact will not justify the substitution by it

of its own opinion for that of an authority duly appomted fora ‘

- specific purpose by the law- and the Constitution. Different people
" hold different views on public issues, - which .are often w1dely
" divergent. Even the Judges A Judge is entitled to his views on public
- issues but the questlon is whether he can project his personal views
" on the decision of a question like the situation of faw and order in
a partlcular area at a partlcular periodjof time hold that the Elecnon
" Commission is'in error in’its appraisal of that situation. We suppose

not.

. For these reasons, we -confirm the interim order which was

passed by us on April 18, allow this appeal and set aside the High'

- Court’s order of April 17. Unless otherwise directed by the Chief .

Electmn Commissioner, the election programme will have to go ..

through as already notified.
There will be no order as to costs
THAKKAﬁ J. Holding ofa by-electlon to fill even a smgle

~ yacancy. at the carliest date is an exiremely desirable end in a demo-
cratic framework. Even so if .such circomstances exist, and a
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reasonable progrosis’ can be bonafide made, that holdmg the by-

election for filling up that vacancy, is fraught with grave danger, not

- only to the lives of election -officers, candidates as also polmcal

leaders addressing election meetings, as also of voters, and poses a
grave danger which altogether outwelghs the advantage ‘of holding

the clection along .with the by-elections in other States, should the

matter not engage very serious attention of the Election Com-
mission ? Not cven when it is shown that with regard to the sensi-
tive and explosive situaiion it was likely to worsen a situation which.

. was already worse ? More is when all that was to be gained by hold-

ing the by-election as proposed was to be able to hold it along with
other by-elections on the same day as in other States which had by
itself no significance or virtue. And if the Election Commission
without due deliberation summarily turns down the request to defer

.the electlon programme for that by-election even by a few days in
such circumstances, can the High Court be faulted for passing an_

ad-lnterxm ordef whlc‘h‘ has‘the.r,esglt of postponing’ the election,
not for an indefinite period, but for a few days till the parties are

‘ heard ? Is the order passed. by the ngh Caurt in such cucumstances
_ -s0 gross that instead of allowing the High Court to confirm it or

vacate it, upon the oth¥r side showing cause, this Court should

invoke-the jurisdiction under Article 136 of the .Constitution of -
. India to set it aside ? More particularly when the consequence would |

be no more serious than ihis, namely, that the by-election cannot be
held (there is no v1rtue in doing so)} on the sanie day along with

otper by-elections.

Tt the High Court has ‘the power to issue a direction or
order which has the effect of postpomng an election if the situation
50 demanas would appear. to be the law declared by a five-judge
Constitution Bench presided over by the learned Chief Justice who
presides over this Bench' as well. In A.K.M. Hassan Uzzaman and
o!/rersv Union of India and others and Lakshmi Charan Sen- and
others v..A.K.M. Hassan Uzzaman and others® the conclusions are

recorded i in the operatwe order dated March 30, 1982 reading as
under : -

»

“]. The transferred case and the appeals connected
with it raise important questions which require .a careful and
dispassionate considerations. The hearing of these matters was
concluded four days ago, on Friday, the 26th. Since the judg-
‘ment will tdke some time to prepare, we propose, by this

-

@y {1982]28.C.C.218.
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‘Order, to state our conclusnons on some of the points involved
in controversy

(1) The High Court acted within jts jurisdiction

. in entertaining the writ petition and in issuing a rule nisi,

B uponit, sincethe petition questioned the vires of the
| laws of election. But, with respect, it was not justified in
- passing the interim orders dated February 12 and 19, -

dated February 25, 1982. Fitstly, the High Court had no
material before it to warrant the passing of those orders.

C . The allegations in the writ petition are -of a vague and - .

general nature, on the basis of which no relief could be
granted, Secondly, though the High Court did not lack
the jurisdiction to entertain the writ petition and to issue
appropriate directions therein, no High Court in the
b exercise of its powers under Article 226 of the Consti-
' Co tution should pass any orders, interim or otherwise,

. which has the tendency or effect of 'ﬁostponing an " elec-
tion, which is reasonably imminent and in relation to
which its writ jurisdiction is invoked. The imminence of

- - theelectoral process is a factor which must guide and
E - govern the passing of orders in the exercise of the High-
' Court’s writ jurisdiction. ' The more imminent such pro-
_cess, the greater ought to be the reluctance of the High
Court to do anything, or direct anything to be dwne,
which will postpone that process indefinitely by creating
. . . asituation in which, the.Government of a State cannot
F ‘be carried on in accordance with the provisions of the
] Constitution. India is an oasis of democracy, a fact of
contemporary history which demands the courts the use
of wise statesmavship in the exercise of their extraordi-
nary powers under the Constitution. The High Courts .
' - must observe a self—lmposed limitation on their power to
G act under Article 226, by refusing to pass orders or give
- directions which will inevitably result in an indefinite
- postponement of elections to legislative bodies which are
the very essence of the democratic foundation and func-
N tioning of our constitution. The limitation ought to be
H - . observed irrespective of the fact whether the preparation

- add publication of electoral rolls are a part of the process

of ‘election’ within the meaning of Article 329 (b} of the

1982 and in confirming those orders by its judgment =
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For these réasons and those Wthh we' w;II gwe in
‘ment later -we . dismiss the writ petition filed in the
figh Court which. was transferred for disposal to

R " ngh Court are hercby set aside. Civil Appeals 739

" missal of the wnt petmon ‘out of whlch they anse. o

30X ""'x: xR,

o=

passed by the H:gh Court ?

T . ‘L 1

~ The. relevant extract from the’ conclusxon recorded in Hassan s -

-~ case has been reproduced hercinabove. Of course,” the' exact para- ° - A

. meters of the decision and the true ratio cannot be known till the > .7

" judgment contammg reasons.is born As on today no ‘one can. pre- -

.. dict what “exactly will 'be decided by the Court in Hassanscase';'_

‘when the judgment eventually comes to be pronounced_ _(who can " -
. make 1 guess about thie colour or shade of the eyes of a child which -

is yet to be born ?). But it.can be reasonably Sald that the followmg

,L cxtract (‘) Lo

% “THe imminence of the eclectoral process is-a factor’

: whlch ‘must guide and govern the passing of orders in the

exercise of the High Court’s writ Jurxsdlctlon The more immi-- =~
nent such process, the greater ought to be the reluctance of .-

 the High Court to do anything, or direct anythmg to be done, o

~which will POStpOne that process mdeﬁmtcly b_y creatinga '7
_situation in which, the’ Government of a Staie cannot be '+ -

', - catried o in accordance with the prowswns of the Const:- S

tuuon B .. S - VA ) "",_I. o,
~warrants the view that Hassan s casé does not enjmn that an mter:m
~order’ of such a nature can never be paSSed in any sxtuatlon If that

PR

) “i582] 2s_.c.c._219._‘;_ e

co tLI:CTlON COMMISSION v, IIARYANA (leakkar,.f ) . '_5@7'

:,-to 742 of 1982 will stand disposed of in the light of the d;s-"."— =

- Does Hassan s case. ernjoin that na such mtenm order can ever be= .

. All orders, including interim ordeérs, passed bythe ) T
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e ; of orders (meanlng thereby that while such orders can

- ;-;,partreularly -when - the  result of the order would be. to'postpone’ the_.f_ L
-~ D ¢ installation of a democratrcally elected- popular government The
. portlon extracted from the. operatrve order, in Hasscms case

P
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the passrng
passed this . -

faetor must bz accorded due eonsrderatron) and Cat more'_l_'-‘,.‘

‘imminent such process, the greater ‘aught to be the reluc
 High Court_ to.do anything or direct anythrng to be done
postpone the process 1ndeﬁn1te1y” (whreh means’ it wpust
only with ‘reluctance .when “elections are imminent.) Thé®
 statement of law made in the context of “general “electi

" not warrant the view that Hassan § case enjoins that an eléctiv, ‘pro- -~ -7
« .7 ., glamme cannot be po:tponed -even for a few days even- in the“Case R
~.of a by-electron _whatever be the srtuatron and whatever be the.
crrcumstances, in which the High Court is called apon to  exercise . -
it ]unsdretron It is therefore oot unreasonabfe to proeeed on the '
premrse ‘that even accordlng to" Hassan’s case the Court has the. -
- power to issue an interim order which has the effect of postponrng

_‘an election but " it must - be - exercised sparrngly (with « reluctance)

brought into focus a short while ago whrch ,adverts to - lmmmence s .
";of clections” and- to- “‘directions which -will mevrtably result'in L

Oy mdeﬁmte postponement of eleetrons to legrslatrve bodies . which’ Are o

‘- the very gssence . of the democratre functions of our Coustrtutron

Y leaves no room for doubt that the observatrons ‘were being madg. in - ‘

. the context of the expiry of the term of levrslature as envrsroned by‘ L

- Artrcle 172 o‘[ the Constrtutron of India and consequentral general e
"elections for such legisldture, - Thrs must ‘be so because the . -

legrslature would _ stand ,dissolved - on the exprry ‘of the term,

-and . a new legrslature has to be elected. It 1s “in this context -

(presumably) ‘that'-a reference is’ made to. ‘‘imminence " of .
b e)lectrons . For. aby-e\ecnon like the one- we are.. eoncerned wrth -
.~ there can be’no question of “imminence” or “indifinite postpone-f

' ment ‘of elections” Whreh would stall” the installation of a demo-

craueally elected government It is no body s case that the party . .
- position was such that the result of the eIectron to.this vacan? seat S
would have tiltéd the ma_rorrty one way or other. No ‘oblique motive -
“has even been hmted at. The High. Court was thereforé not unjusti- - .

ﬁed in proceedmg on the assurnptron that 1t had Sueh a power

tutzun ofIndra 7 PR

.1.‘

Does the ad-mterrm order passea' by the H:gh Caur! mem being .
- ‘upturnéd in’ e;.ercrse of the }unsd:cttan under Art. 136 of the Constl- -
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The only question which arises.is whether the presence was a
case where the High Court could not have granted-the ad-interim
order. Be it realized that if the High Court had not granted the order.
and the Elecuon Commission had not chosen to appear on or before
April 18, 1984 the High Court would have perhaps become power- -

" less to pass any order, whatever. be the justification for-it, as the

“electoral-process” would have ‘actually’ commenced. Can the
High Court then be faulted for*passing the impugned order faced as

" it was by an unprecedented situation like the present? On the one

hand the Election Commission appeared to have been altogether -

~oblivious to the dimension as regards the bonafide apprehension

pertaining to the life and se‘cur‘tty of the National-leaders’ who might
address public meetings, the candidates; the officers engaged in elec-
tion work, and the voters, The danger was further aggravated in
the face of.open threats held out to the lives of the National leaders
of different political parties. What is more, the Blection Commis-

,'sion has shown total unawareness of ‘the circumstance that public
‘meetings were prohibited under Section 144 of the Code of Criminal -
Pfocedure in the constituency going to the polls On the other hand

the only consequence of granting a stay would have been to .post-
pone the élection programme by a few days in the event of the

- Electiont Commission not choosing to appear in the Court (to show

cayse why the ad-interim ordersbould not be made absolute) on or
before April 18, 1984 which was the scheduled date for issuante of
the notification announcing the election'programme. The Election

_ Commission could have appeared before the High Court and got the

stay vacated in time instead of approaching this Court by iway of the

-present appeal by Special Leave. The Election Commission could
~ not have failed to “realise that no serious consequence would have
" flowed from the impugned order even if stay was vacated, . not.
4 immediately, but a few days later, for, it was only a 'by-election_. fo

one single seat of no significance which would not have resulted .in
postponement of the installation of an elected government. Worse

come to worse, the by-election could not have been held along with |

by-elections in other States on the ‘same’ day. The Election
Commission has not been able to show whai possible deteriment
‘would have been suffered if the by-election could not have been so

- held on that particular day If the ngh Court was prima-facie

satisfied that the Election Commlssmn Had failed to take into account
vital matters and appeared to have acted on mnon- consequential
considerations, and+had acted arbitrarily in turning down the request

of the State Government as also the Chief Election Officer of
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A ‘-Haryana why could the High Court not grant a stay? And shouid

this Court interfere in such a fact-situation? Learned Counsel for

" the Election Commission, though repeatedly requested, is unable to

point out either from the affidavit filed on 18th, or from ‘the addi-

“tional affidavit filed on the 19th, that’ the aforesaid factors were taken

into reckomng by the Commission. It is not stated that these
factors do not exist or have been invented by the State Government

. with any obligue motive. The contents of the affidavits filed by the

Election Commission reveal that it was altogether oblivious to all the
relevant factors recounted earlier. There is nothing to show that a
single factor was present on its mental screen. The Election
Commissiof: has not apprised the Court as to how-and why any or

_all of these factors were considered to be immaterial, No inkling -
s gwen as.to how the Election Commission thought that the problems.
- could be overcome. By what process of self-hypnotism did the

Election Commission convince itself that free and fair elections could
be held even when public meeting$ were banned in the constituency?
How, and by.what process of ratiocination did the Election Conimis-

" sion convince itself that free elections could bé held in a situation

" where the candidates would. consider it hazardous 10 ¢ontest or to

indulge in clection propaganda, and even voters “would. be afraid to
vote? If the Election Commission had any idea as to how.the
hurdless could be crossad ‘and problcm resolved, it has chosen not to
revéal its perception of.the matter. The Election Commission

, perhaps has good answers. Butsilence is the only answer which has

been given by the Comimission as also-its counsel -on this aspect. “I
know my-job-and-it-is-none-of-the- business-of-the-Courts” seems to

be the attitude.  All that has been stated by the learned counsel for

the Commission is that everything was considered (without even
dxsdosmg the content of the expression ‘everything’). Counsel has

- of course set up an-alibi by saying that affidavits, had to be prepared
by burning mid-night oil. But in that ease the concentration would .

have becn on everythmg of importance and what was ‘the essence
of the matter could not have been ovetlooked or forgotten. And'
if it has escaped attention, dhe conclusion is inevitable that the

_Election Commission had not attached due” importance and weight-
) age fo the bassc problemy and had not applxed itself seriously to a’

" serious problem . .

LY

The fact is established that the Chief Secretary and the Chief
Election Officer of Haryana, had personally appnsed the Chief
Election Commissioner of the prevailing situation sometime before
14th Apnl 1984. . The Election Commission has not even disclosed

. -
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this fact in the petition or in the additional afidavit. Nor has ‘the

Election Commission apprised us as to what transpired -at the
meeting. The Election Commission has been less than candid
even to this Court. . No doubt the Chief Election Commissioner i8 .
holding a responsible post. But that does not make him infalliable or
render his decision or act any the less arbitrary if he has failed to
inform himself of ali the relevant factors-and has failed to direct his
attention to the core problem. Tt is no doubt true that, theorétically
the BElection Commission'can still postpone the polling, if it is
so minded. But should the Court remain a passive spectator in -
this extraordinary situation and leavg the Naiipn to the mercy of an
individual, however high be his office, when it is evident that he has
secluded himself in his ivory tower and has shut his eyes to the
realities of the situation and closed his mind to the progrrosis of the
atter. * The Court.can ceptainly satisfy itself whethet the Election
mmissioner had kept his eyes, ears and mind open, “and whether -

" he was able to show that all relevant factors iticluding the considera-

tion as to wha; advantage was to be secured as against the risk to
be faced,’ entered into his reckbmng If this.is not showan to have
been done, as in the present case, his decision is vitiated and the
Court need not feel helpless, - The High Court was therefore fully
Justlﬁed in passing the 1mpugned order..

~

Appeal is accordmgly dis mlssed.

" ? - ) )
SR - - 3 Appeal allowed.



