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DR. BALBIR SINGH AND ORS, ETC. ETC.
v,
MUNICIPAL CORPORATION, DELHI AND ORS.
December 12, 1984
[P.N. BHAGWATI, R.S. PATHAK AND AMARENDRA NATH SeN, JJ.]

Delti Municipal Corporation Act, 1957 and Punjab Municipal Acr 1911
— Assessment of property tax—Different categories of properties enumerated
—= Rateable value—How to be determined—Criteria for calculating arm.al rent
4 not 1o be hivher than standard rent—>May be even lower ihan standard rent.

- Delki Rent Control Act 1958, 5. 6~=Determination of Standard Rent—
Principles explained—Sec. 9 prescribes only procedure for fixation of standard
rent.

Section 2, sub-section (47} of Delhi Municipal Corporation Act, 1957
defines ‘rateable value’ to mean “‘the value of any land or building fixed in
accordance with the provisions of this Act and the bye-laws made there-
under for the purpese of assessment to property taxes. Syb-sectisn (1) of
Section 116 lays down that the rateable value of any land or building
assessable to property taxes shall be the annumal rent at which such land or
building may rcasonable be expected to be let from year to year, less a sum
equal to 10% of such annwval rent.  Sub-section 3 of sec. 120 provides that
“the liability of the several owners of aay building which is, or parpoits to
be, severally owned in parts or flats or rooms, for payment of proporty taxes
or any instalment thereof payable during the period of such ownership shall
be joint and several.”

- The appellants and petitioners challenged in the High Court of Delhi
tho assessmonts with regard to property tax made by the Municipal Cor-
poration under the Delhi Municipal Corporation Act, 1957 and the Puajab
Municipal Act 1911 in respect of four categories of properties situated in

- Delhi and New Delhi areas. The municipzi authorities contended that the
ratio of the decision in Dewan Daulat Ram v. NDMC [1982] 2 S.C.R. 607
was that whatever be the figuro of the standard@ rent whether determined by
the Controller under Section 9 of the Rent Act or arrived at by the assessing
authority by applying the principles laid down in the Rent Act, must be
taken as the measure of rateable value of the building for the purposc of
assessability to property tax, irrespective of any other considerations ; (2)
that where any premises construsted on or after 9th June 1955 have not
been let out at any time and have throughout been sclf-occupied, the
standard rent of such premises would be determinable nnder the provisions
of sub-section (2) (b) of Section 6 of the Dolhi Rent Controi Act 1958 and
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any rent which could be agreed upon between the landlord and the tepant
if the premices were lot out to a hypothetical tenant would be deemed to
be the standard rent of the premises and the formular set out in subs
section (1) (B) (2) (b) of Section 6 would not be applicable for determining
the standard rent by reason of non-obstante clanse contained in the opening
part of sub-section (2) of Section 6 ; and (3) that since in soms of the
cases the plot of land on which the premises stands, cannot be transferred
without the previous consent of the Government, it bas no market valge
and its market price cannot be ascertained and hence ths standard rent of
the premises cannot be determined on the principles set out in sub-sections

(1) (A) 2) (b) or (1) (B) (2) (b) of Section 6 and consequnetly, the residuary

provision in sub-section {4) of Section 9 would apply and the standard rent
would have to be fixed ia accordance with the principles laid down ip that

provision.

_ On the question of determination of rateable value for four categories
of properties for the purpose of assessability to property tax, the Court,

HELD ; 1.1 The relevant provisions of Delhi Municipal Corporation Act;
1957 and the Punjab Municipal Act, 1911 in respect of determination of
rateable value for the purpose of assessability to property tax are almost
identical as observed by Supreme Court in Diwan Daulat Ram v. NDMC
[{1980] 2 S.C.R. 60Y and it would therafor be sufisient te refer to - the
provisions of the Delhi Municipal Corporation Act, 1957 (for short, the
Act). [453E} B

’ It would appear from the provisions of ss. 114 and 115 and the Act
that the general tax is leviable on land and building as a whole and separate
portions of Jarge and buildings are not assessable to general tax as distinct
and independent units save and except where anwy portion of the land or
building is liable 10 a higher rate of general tax under the proviso to clanse
(@) of sub.section (1) of Section 114 or is exempt from the general tax by
reason of its being exclusiveiy occupied or used for public worship or for a
charitable purposc under sub-section (4) of Section 115 in which case such
portion of the land of building is deemcd to be a separate property for the
purpose of municipal taxation. [451 A-B]

1.2. The basic assumption underlying sec. 120 (3) of the Act is
that the building «s a whole is to be assessed to the property taxes and not
cach separate part or flat or room belonging to a scparate owner and the

liability or the séveral owners for payment of the amount of property taxes

assessed: on the building is to be joint and several so that each of them
would be liable to pay the whole amount of the property taxes assessed on
the - building' visia-vis the Corporation. The amount of property taxes
assessed on the buildine would, - of course, be liable to be divided amongst
tlje several owners in the proportion: of the area comprised in the part or

flat or room belonging- to each owner, but' so far as the Corporation is ‘

concerped the liability of:.the several owners will be joint and‘several.

{452B-C)

. L1.3. Undeér the provisions of the A}t_, criteria for determining ra_t@z_
able valug'of a buildiag .is the annual rent at which such building might
réé’éﬁnéble‘bo'expéizied to, be let from year to year less certain deductions,

o
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The word ‘reasonably’ in the definition of rateable vatuc ins. 116 (1) is
very important, What the owner might reasonably expect to get from a
hypothetical tenant, if the building were let from year to year, affords the
statutory yardstick for determining the rateable value. WNow, wiat is
reasonable is a question of fact and it depends on the facts and circumstances
of a given situation. Ordinurily, 2 barzain between a willing lessor and
a willing lessee uninfluenced by uny exirancous circumstances may afford a
goiding test of reasonableness apd in normal circumstances. the actusl rent
payable by a tenant to the landlord wogld afford reliable cvidence of what
the landlord may reasonably oxpect to get from the hypothetical tepant,
unless the rent is inflated or depressed by reason of extraneous considerstions
such as relationship, expectation of some other benefit. There would
ordinarily be a clese approximation buiween the aciual rent received by the
landlord and the rent which he might reasonably expect to receive from a
hypothetical tepant, But in case of a building subject to rent conmtrol
legislation this approximation may and often does get dispiaced, because
under rent control legislation the landlord cannot claim to recover from the
tenant anything more than the standard rent and his reasonable expectation
must, therefore, be limited by the measure of the standard rent lawfully

recoverable by him. [452E-H; 453A)

(2} The comtroversy im Dewan Dawlar Ram’s case (supra) was not
whether the figure of standard rent of a building should be taken as its
ratcable value even where the rent which the owner reasonably expects to
got from a hypothetical tenant is less than the figure of the standard rent
but whether the contractual rent receivable by the landlord from the tenant
should be taken to be the rateable value ecven if it be higher than the
standard rent determinable under the provisions of the Reuat Act. The Court
held (i) that even if the standird reat of a building has not been fixed by
the Court under Section 9 of the Rent Act, the landlord camnot reasonably
expect to receive from a bypothetical tenant anytbing more than the standard
rent deierminzble under the provisions of the Rent Act and this would be
s0 equally whether the building has been let out to a temant who has lost
his right to apply for fixation of the rent by reason of expiration on the
period of limitation prescribed by Section 12 of the Rent Act or the building
is self occupied by the owner und therefore, in either case, the standard rent
determinable under the provisions of the Rent Act and not the actual rent
received by the landlord from the temant, would constitule the correct
measure of the rateable value of the building; (ii) that in each case the
assessing authority would have to arrive at its own figure of the standard
rent by applying the principles laid down in the Rent Act for determination
of the Standard Rent and determine the rateable wvalue of the building on
the basis of the actual rent received by the landlord and that the rateable
value of the building must be held to be limited by the measure of the
standard rent determinable on the principles laid down in the Rent Act, and
it would not exceed such measure of the standard rent, (iii) that even if
the landiord was lawfully entitled to receive the contractual rent from the
tenant, such contractual rent could not be taken to be the rateable value of
the building, because the roasonable expectation of the landlord to receive
the contractgal rent from hypothetical tenant counld not possibly exceed the
standard rent determinable in accordance with the provisions laid down in
the Rent Act and (iv) that ihe ratcable value of a building camnot exceed the

Hi
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measure of standard reat; whether determined by the Controller under Sec-
tion 9 of the Rent Act or arrived at by the assessing authority by applying
the principles laid down in the Rent Act, but it may in a given case be lom
than the standard rent having regard to various attendant circumstances and

sonsiderations. [455C-D; 454C-H; 455A]

3.1. The definition of “standard reat” in S. 2 (k) of Dethi R ent
Control Act, 1958 (for short, the Remt Act) is not an inclusive but an
exhaustive definition and it defines the standard rent to mean e:ther the
standard rent referred to in Section 6 or the increased standard rent uader
Section 7. It is significant to note that it does not contain any reference
to Section 9, sub-section (4). Whenever, thercfore any referrence is made to
standard rent in any p_i:ovision of the Rent Act, it musti mean standard rept
as laid down in Section 6 or increased standard rent as provided in Section 7
and nothing more, Section & lays down the principles for determination of
standard rent in almost all concsivable classes of causes and Section 7 provi-
des for increase in the standard rent where the landlord has incurred expen-
dituare for any unprovemcnt » addition or structu:al alteration in the premises.

-~ [460C-E]

3.2, Sectlon 9, as the definition in soc. 2 (k) clearly suggests and the
marginal note definitely indicates does not define what is standard rent but
merely lays down the procedure for fikation of standard rent. The Contrel-
ler is entrusted. by sub- sections (1) and (2) of section 9 with the task of
fixiug the standard rent of any premises having regard to the principlss set
out in section 6 or the provisions of Section 7 and any othor relevant
circumstances of the cage.” The words having regard to ...“" the circumstances
of the case” undoubtediy leave a certain measure of discretion to the Con-
troller in fixing he standard rent. But this giscretion is not such an unfet-
tered and unguided discretion as to enable the Controller to fix any
standard rent which he considers reasomable. He is required to fix the

standard rent in accordanca thh the formula laid down in Section 6 or

Section 7 and he cafinot ignore that formula by saying that in the circum-
stances of the case he considers it reasonable to do so. The only - discretion
given to him is to make adjustments in the result arrived at on the -appli-
cation of the relevani formula, where it is necessary to do so by reason of
the fact that the landlord might have made some alteration or improvement
in the building or circumstances might have transpired affecting the condi-
tion or utility of the building or some such circumstances of similar character:
The compulsive force of the formula laid down 'in Section 6 for- the deter-
mination of standard rent and the provisions of Section 7 for increase in
standard rent is oot in 8oy way whittled down by sub-section (2) of - Section
9 but a margmal discretion is given to the Controllcr to mitigate the rigour
of the formulae where the circumstances of the case so require. However;
in case lf it is not poss:tie to determine the standard rent of any premises
on the prmcxples set forth in Section 6, then Section 9(4) provides that .in
sach a situation the Controller may fix such rent as would be reasonable
baving regagd to the s:tuauon locality and condition of the premises and
thc amenities provided tharem and whera there are similar or neatly similar

. premnsas in the locallty, having regard also to the standard rent payable:in

rcspect of such promises. But the basic condition for the applicability :of

‘sub-section (4) cf Section 9 is'that it should not be possible to determlna

the standard rcnt on the. prmcnples sot out in Sectlon 6. But ‘even while
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fixing such rent, the Controller does not enjoy unfettered discretion to do
what he likes and he is bound to take into account the standard rent pay-
able in respect of similar or nearly similar premises in the locality, The
standard rent determinable on the principles set out in section 6, therefore,

again becomes a governing consideration. [460E; G-H; 461A-C; E-F; G]

The Court Jaid down the following principles for determining rateable
value in respect of four calegories of propercies involved in these appeals

and writ petitions. [452D]
{A) Where the properties are setf-occupled i.e. occupled by the owners:

4. 1. Where the premises are self-occupied and have not been let out
to any tepant, it would still be possible to determine the standard rent of
the premises on the basis of hypothetical tenancy. The question in such a
casc would be as to what would be the standard rent of the premises if they
were let cut to a tenant. Obviously, in such an eventuality the standard
rent would be determinable on the principles set out in sub-section (1) (A)
(2) (b) of Bection 6 of the Rent Act, The standard rent would be the rent
calenlated on the basis of 7% per cent or 8.1/4 per cent per annum of the
aggregate amount of the reasonable cost of construction and the market
price of the land comprised in the premises on the date of commencement
of the construction. [462H; 463A}

4. 2. It is difficult to see how the provision enacted in sub-section (2)
(8) of Section 6 ean be applied for determining the standard rent of the
premises when the premises have not been actually let out at any time.
Sub-section (2) (b) of Section § clearly contemplates a case where there is
actual letting out of the premises as distinet from hypothetical letting out,
because under this provision, the annual rent agreed upon between the land-
lord and the tenant at the time of first letting out is deemed to be the
rent for a period of five years from the date of such letting on: and it is
impossible to imagine how the concept of first letting out can ft in with
apnything except actual letting out and how the period of five years can be
computed from the date of any hypothetical letting out. It is only from
the date of first actual letting out that the period of five years can begin to
run and for this period of five ycars, the annual rent agreed upon beiween
the landlord and the tenant at the timo of first actual letting out would be
deemed t0 be tho standard rent. Sub-section (2) (b} of Section 6 can  have
no application where there i3 no actual lettinz out and hence in case of
premises which are constructed on or after 9th June, 1955 and which have
never been let out at any time, the standard rent would be determinable on
the principles iaid down in sub-ssction (1) (A) (2) (b) of Section 6. Se
also in case f premises which have been constructed before 9th June, 1955
but after 2nd June, 1951 the standard rent would, for like reasons, be
determinable under the provisions of sub-section (1} (A) (2) (b) of Section
6 if they have not been acfually let out at any time since their construction.
But if these two categories of premises have beer acrually let
out at some point of time io the past, then in the case of former category,
the annual rent agreed upon between the landlord and the tenant when the
premises were first acrually let out shall be deemed t¢ be the standard rent
for a period of five years from the date of such leiting out and in the case
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of the latter catcgory, the annual rent calculated with reference to ;the rent
at which the, premises were actuallr let for the month of March 1958 or if
they were not so let, with reference to the rent at which they were last
actually let out shall be deemed to be the standard rent for a period of
seven vears from the date of completion of the construction of the premises.
However, even in the case of these two categories of premises the standard
rent after the expiration of the period of five years or seven years as the
case may be, would be determinable on the principles set out in  sub-section
(1) (A) (2) (b) of Section 6. Thus in the case of self-occupled res:dent;al

premises, the standard rent detcrminable under the provisions of sub-section -

(2) {a) or (2) (b) of.Section 6 in cases falling within the scope and ambit of
those provnsmns and in other cases, the standard rent determinable under
the provisions of sub-section (1) (A} (2} (b) of Section 9 would constitute
the upper limit of the ratoable value of the premises. Similarly, on an
analogous process ot‘ reasoning, the standard rent determinable under -the
provisions of subssection (2) (a} or (2} (b} of Scction 6 in cases falling
within the scope and ambit of those provisions and in other cases, .the
standard .rent determinable uwnder the provisions of sub-sectlou (1) (Aa) )
(b) of Section 6 would constitute the upper limit of the rateable value 80
far az self- occupled non-resxdent:al premises are concerned, The rateable
value of the premises, whether residential or non-residential, cannot exceed
the standard rent, but, 1t may in a given case be less than the standard reat.

[463E- H 464A -F]
(B) Where the prqperrte.s' are partly self-occupied and partly tenflnrgd H

5.1. It is the premises as a whole whieh is liable to be assessed to
property tax and not different parts of the premises as distinct and separate

‘gnits. But while assessing the rateable value of the premises on the basis .
of the rent which the owner may reasonably expect to get if the premises

are let out, it cannot be overlooked that where the premises consist of

.differeut parts which are intended to be occupied as distinct and separate

units the hypothetical tenancy which would have to be considered would be
the hypothetical tenancy of each part as a distinct and separate unit of
occupation and the, sum total of the rent ressonably expected from a
hypothetical tenznt in respect of each distinct and separate unit cannot
‘obviously exoeed the standard reat of such unit and the assessing authorities
would therefore have to determine the standard rent with a view to_fixing
the upper limit of the rent which can reasonably be expected by the owner
on letting out such unit <0 a hypothetical tenant. [466])-1:']

5.2. Where the case falls within sub-section (2) (a) or (2} (b) of
Section 6, no problem  arises, because whetber the distinct and separate
unit of which the standard reat is to be determined is self-occupied or
.epanted makes no difference, for in either case, the standard rent wauld be
governed by one or the other of these two provisions. So also in cases
falling outside. sub-sectlon A2) (a) and (2) (B} of Section 6, it wonld make
‘no difference whether the distinct and separate unit of which the standard
rent is to be determined is self-occupied or lenauted for in either case, the
standard rent would be determinable under the provisions of sub-section (1)
(A) (2) (b) or (1) (B} (2) (b) of Section 6. But the guestion is, how is,the
formula set out in sub-section (1A @ (b} or (1) (B} (2) () of Sechon
‘6 to be applped?_ Obviously . there would be no difficuity in apply_mg thg

e
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formula, if the premises ¢f which the standard rent is to be determined
consist of the entire building. Then the reasonable cost of construction of
the building can be taken and it can be aggregated with the market price
of the land comprised in the building on the date of commenccment of
construction of the building and 74 per cent of such aggregate omount
would represent the standard rent of the buildinz. But where the building
consists of more than one distinct and separate units and the standard rent
to be determined is that of any particular unit, Lhe formula may preseat
some difficulty of application if it is sought to be applied literally in rela.
tion to that parlicular unit alope and by itself, because even if the reason.
able cost of construction of that particular unit can be ascertained, it would
not be possible to determine “the market price of the land comprised in the
premises on the date of the commencement of construction® since the entire
building and oot merely that partiaular ucit would be standing on the land
and the land on which the buiiding is standing wou!d be land comprised in
the building and it would be irrational and absurd to speak of it as land
comprised in that particatar unit. The formula can, however, be applied
for determining the standard rent of a particular unit by computing the
standard rent of the building in accordance with the formula and then
apportioning the standard rent so computed amongst the different units of
oceupation comprised in the building on the basis of floor area, taking into
consideration differences, if any, on account of the situation and condition
of the various units and the amenities provided in such wunit. This would
be the most ratiomal way in which the market price of the land com prised
in the building on the date of commencement of constroction can be spread
ever amongst the difereat wmnite of esewpation comprised in the building.
The standard rent of each wunit would have to be determined on the
principles set out above and within the upper limit fixed by the standard
rent, the assessing authoritses would have to detcrmine the rent which the
owner may reasonable expect to get if snch unit were let out to a hypothe-
tical tenant and in arriving at this determination, the assessing authorities
to take into account the same factors which have 2lready been discussed in
this judgment while dealing with the question of assessment of selfoccupied
properties. The sum total of the rent which the owner may reasonably
expect to get from a hypothetical tenant in respect of each distinct and
scparate unit of occupation calculated in the manper aforesaid, would repre.
sent the rateable value of the building. This formuls for determination of
rateable valne wounld apply irrespective of whetner any of the distinet and
separate units of occupation comprised in the building are self occupied or

tenanted. 466G-H; 467A-H; 468A.B]

(C) Where the land on which the property is constructed iIs lease hold
land with a restriction that the lease-hold Interest shall not be transferable

withour the approval of the lessor :

6.1. Some of these writ petitions and appeals are concerned with
cases whoerc premises have been constructed by the owners on land taken on
sub-lease from a Cooperative House Boilding Society which has
in its turn taken a lease from the Goverament. One of the clauses in
the sub-lease cxocuted by the Cooperative House Building Society in favour
of each of jts menybers provided that the owner who has constiycted pre-
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‘mises on the plot of land sub-leased to him cannot sell, transfer or assign
his lease-hold interest in the plot of land to any one except a member of
the Cooperative House Building Society and even so far as sale, transfer or
assignment to 2 member of the Cooperative House Building Society is - con-
cetned, 1t cannot be made except with the previous consent in writing of
the Government which the Government may give or refuse in .its absolute
discretion, and in case the Government choose to give .its consent, the
Government would be entitled to claim 50% of the unearned iocrease in
the -value of the land at the time of such sale, transfer or assignment - and
moreover, if the Government so desires, it would have a pre-emptive right
to purchase the plot of land after deducting 50 per cent of the unearned
increase in the value of tne plot of land. This co-tenant in the’ sub.lease is
clearly a covenant running with the land and even where sale, transfer or
assignment of 3¢ plot of land has taken place with the previous consent in
writing of the Government this covenant would continue to bind the pur.
chaser, transferze or assignee. [469F-H]

Commissioner of Wealth Tax v. P. N. Sikand [1977] 2 scc: 798
referred to.

:Ii 6.2. Merely be'cause the plét of land on which the ptemises'fdﬁ
copstructed cannot be sold, transferred or assigned except to a member qf
Cooperative House Building Society aund without the prior consent of the

. Government, it does not necessarily mean that . there can be no market price

for the plot of land. It is not as if there is total prohibition on the sale,
transfer or assignment of the plot of - land, so that in no conceivable circum-
stanece, it can be sold, transferred or assigned. The plot of land can be
gold, transferred or assigned but only to one from amongst a limited class
of persons; namely, those who are members of the Cooperative House
Building Society and smbject to the Rules and Regulations, any eligible,
person can be admitted to the membership of the Cooperative House
Building Society. There is also a further restriction, namely that the sale,
transfer or assignment can take place only with the prior consent of the
Government: ‘But subject to those restrictions, the sale; transfer or assign-
ment can take place. - It caannot, therefore be said that the market price of
the plot of land cannot be ascertamed [470G-H; 471A-B]

§.3. To determine what would be the market price of the plot of
land on the date of commencement of construction of the premises, one
must proceed on the bypothesis that the prior consent of the Government
has been_given and the plot of land is available for sale, transfer or assign-
ment and on that footing, ascertain. what price it would fetch on such sale,
transfer or assignment, Of course, when the class of potential buycrs,‘
transferces or assignaes is restricted, the market price would tend to bo
-depressed But even so, it can be ascertained and it would not be correst

1o say that'it is'incapable of determination. There is also one other:factor .

which would go to depreas the market price and that stems from the clause .
in the sub-lease which provides that on sale, transfer or assignment of the.
plot -of “land,’ the Government shall be entitled to  claim' 509 :of the,
uncarned increment in the value ‘6f the plot of land and the Governmont:

shall also bé entitled to purchase the plot of iand at the .price roalisable

i
"
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in the market after deducting therefrom 507 of the unearned increment,
Since tbe leasehold interest of the sub-leass in the plot of land is cut down
by this burden or restriction, the market prico of the plot of land cannot
be determined as if the leasehold interest were free from this burden or
restriction. This burden or limitation attaching to the leasehold interest
must be taken into account in arriving at the market price of the plot of
land, because any member of the Cooperative House Building Society who
takes the plot of land by way of sale, transfer or assignment would be
bound by this burden or restriction which runs with the land and that would
necessarily have the effect of depressing the market price which he would be
inclined to pay for the plot of land. This mode of detcrmination of the
market price has the sanction of the decision of this Court in N.S. Sikand’s

Case (Supra). [471C—H]

In the instant case, therefore, the market price of the plot of land at
the date of commencement of construction of the premises was ascertainable
on the basis of the formula indicated above notwithstanding the restriction
on transferability contained in the sub.lease and the stamdard reat of the
premises constructed on the plot of land was determinable under the pro-
visions of sub-section (1) (A) (2) (b) or (1) (B) (2)(b) of Sectior 6. The
argument of the Delhi Municipal Corporation that in all such cases resort
has te be made to the provisions of sub-section (4) of Section 9 for deter-
mination of the santdard rent of the premises must be rejected. [472C—D]

(D) Where the property has been constructed in stages—

(7) When any addition is made to the premises at a subsoquent
stage, three different situactions may arise. Firstly, the addition may not
be of a distinct and separate umit of occupation but may be merely by
way of extension of the existing premises which are seif-occupied. In such a
case the original premises together with the additional structure would have
to be treated as a single unit for the purpose of assessment and its rateahls
value would have to be determined on the basiz of the rent which the owner
may reasonably expect to get, if the premises as a whele are let out, subject
to the upper limit of the standard rent dsterminable under the provisions
of sub-section (1* (A) (2) (b) of Section 6. Secondly, the existing premises
before the addition might be tenanted and the addition might be to the
tenanted premises so that the additional structure also forms part of the
samo tenancy. Where such is the case, the standard rent of the premises
as a whole sand within the upper limit fixed by such standard rent the
assessing authority would have to determine the reat which the owner may
reasonably expect to get if the premises as a whole are let out as a single
unit to a hypothetical tenant and in such a case, the actual rent received
would be a fair moasure of the rent which the owner may reasonably eapect
to receive from such hypothetical temant untess it is influenced by extra-
commercial considerations. Lastly, the addition may be of a distinct and
separate onit of occupation and in such & case, the rateable value of the
premises would have to be determined on the basis of the formula laid down
for assessing the rateable value of premises which are partly self-occupied
and partly tenanted. The same principles for determining of rateable value
would obviously apply in case of subsequent additions to the existing pre-

miscs, [474C—G]
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* (8)The formmla set out in sub-section (1) (A) (2) (b} and (1) {B) (2) (b)
- of Section 6 :cannot. be applied for .determining the standard rent of an

‘addition, as if that addition was the only structure standing on the.land. -

"Theassessing authorities cannot - determine the swandard rent of.the add
‘gtructure ‘by taking the reasonable cost of constructionin the additional

‘gtructure and adding. to it the market.price the lagd and applying .the statu-

‘tory.percentsge 0f 7% to the aggregate amount. The market price.of the
‘land caonot-be added twice over, once while determining the standard rent
of the origical structure and agaio while determining the standard rent of
the additional structure. Once the addition is made, the formula set out in
sub-section (1) (A) (2) (b) and €1) (B) (2) (b) of Section 6 .can be applicd
only in reldtion to the premises as & whole and where the additional struclure
consists of a distingt and separate unit of occupation, the ‘standard. rent
would have to be appor{mned in the manner indicated in the carlier part of

the judgment. [475A =C]

9, Merely ‘because the owner does not produce satisfactory evidence
‘showing what was the reasonable cost of - construction of the premises or the
market price 6f thetland atthe date .of commencement of the construction,
it cannot be said that it is .pot possible to :determine the standard rent on

the principles 'set ‘out in sub-sechon (1) (A) (2) (b) or (1) (B) (2) (b) of

Section’6. [473D]

10. The Court suggested that 207, self-occupancy rebafe which
was allowed prior..to ,1980 but was later discontinued should be resumed
and said that self-occupied residential premises should be treated on a more
favourable basis than (tenanted premises for the purpose of assessability to

property tax. [4663 -C]
' -ORIGI'NAL JurispIcTION : WP. Nos. 483-86, 471 of 1980 stc.
(Under Article 32 of the Constitation)

-

'S..Rangarajan, S.C. Misra, M S. Batta, Miss Kazlash Mehta,

Mrs. ‘M. Quamruddin, 'B.B. Tawakley, Shrinath Singh, Mohan

Pandey, Rajiv ’Datra, Miss Renmu Gupta, D K. Garg, Mr. S.R. Shri-
vastava, ‘D.R. Gupta, B.R.'Kapoor, 'B:P. Maheshwari, ‘R:B. 'Dattar,
E.B. Rohtagi and,A. Subba Rao for the pctitioners.

L-N. Sinha, Attorney General of India, B.P. Maheshwari,
R'B:Dattar ‘and Miss Sieta Vaidlingam, for the respondents.

S.K. Mehia for Municipal Corporation, Ludhiana.
The-Judgment of the Conrt-was deivered by

' BHAGWAT, J. This group'of -writ petitions and appeals raise
mterestmg questions of law in regard to determination - of vrateable
value of certain categories of properties situate in the Unioi* Terri-
tory of Delhi. The questions are of great importance since. they
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affect the liability of a large number of property owners in the Union
territory of Delhi to pay property tax under the Delhi Municipal
Corporation Act 1957 and the Punjab Municipal Act, 1911. The
appeals before us arise out of writ petitions filed in the High Court
of Delhi challenging assessmentis made by the Municipal Corporation
while the writ petitions fall broadly into two categories—one cate-
gory consisting of writ petitions which were originally filed in the
High Court of Delhi but were subsequently transferred to this Court,
while the other consisting of writ petitions which were filed directly
in this Court. We are definitely of the view that the writ petitions
filed directly in this Court are not maintainable under Article 32 of
the Constitution since none of them complains of violation of any
fundamental right and ordinarily we - would have rejected them
straight way without going inta the merits, but the parties before us
agreed that in view of the fact that these writ petitions involve iden-
tical questions as the appeals and the other writ petitions transferred

to this Court and thos¢ questions would in any event have to be
determined by us, we should not dismiss these writ petitions on the

ground of non-maintainability but should proceed to dispose them of
on merits on the assumption that they are maintainable.

We are concerned in these appeals and writ petitions with four
different categories of properties namely (1) where the properties
are self-occupied, that is, occupied by the owners (ii) where the
properties are partly self-occupied and partly teranted ; (iii) where

the land on which the property is constucted is leased hold land
with a restriction that the lease hold interest shall not be transferable

without the approval of the lessor and (iv) where the property has
been constructed in stages. The question is as to how the rateable

value is to be determined in respect of these four categories of
propertics. So far as properties situate in the Union Territory of
Delhi except New Delhi are concerned, the determination of rate-
able value for the purpose of assessability to property tax is
governed by the Delhi Municipal Corporation Act, 1957 while the
determination of rateable value for the purpose of assessability to
property tax in respect of properties situate in New Delhiis
governed by the Punjab Municipal Act, 1911. The relevant provisions
of both these statutes in respect of determination of rateable value
for the purpose of assessability to property tax are almost identical
as observed by this Court in Dewan Daulat Ram v. New
Delhi Municipal Committee! and it would therefore be sufficient
if we refer to the provisions of the Delhi Municipal Corpe-

ration Act, 1957. Whatever we say in regard to determination of
rateable value under the provisions of the Delhi Municipat Corpora-

1. [1980] 2 SCR 607
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tion Act, 1957 would apply euqually in relation to determination of
rateable value under the prowsmns of the Punjab Municipal Act
1911 :

The definitions of the expressions used in the Delhi Municipal
Corporation Act, 1957 are to be found in Section 2 of that Act. Sub-
gection (3) of Section 2 defines building to mean “a house, out-
house, stable, latrine, urinal, shed, hut, wall (other than a boundary

wall) or any other structure, whether of masonary, bricks, wood,
mud, metal or other material but does not include any portable
ghelter”. ‘Rateable Value’ is defined in Szction 2 sub-section (47)
to mean “‘the value of any land or bujlding fixed in accordance with
the provisions of this Act and the bye-laws made thereunder for the
purpose of agsessment to _property taxes”. Chapter VIII of the Act
deals with the 'sub-ject of taxation and it comprises Sections 113 fo
184. Clause (a) of sub-section (1) of Section 113 provides that the
Corporation shall, for the purposes of the Act, levy property taxes.
The subject of property taxes is then dealt with in Sections 114 to
135. Section 114 sub-section (1) lays down that properiy taxes shall
be levied on jands and buildings in Delhi and shall consist inter alia
of a general fax of not less than 10 and not more than 30 per cent
of the rateable value of lands and buildings within the urban areas.
There is a proviso to sub-section (1) of Section 114 which says that
the Corporation may, when fixing the ratc at which the general tax
shall be levied during any year, determine that the rate leviable in
respect of lands and buildings or portions of lands and buildings in
which a partlcula.r clasg of trade or business is carried on, shall be
higher than the rate determined in respect of other lands and
buildings or portions of other lands and buildings by an amount not
exceeding on¢ half of the rateso fisxed. Then follows an Explana-
tion which provides that where aay portion of a land or building
is liable to a higher rate of general tax, such portion shall be decmed
to be a separate property for the purpose of municipal taxation..
Section 115 sub-section (4) lays down that save as otherwise provided
in the Act, the general tax shall be levied in respect of all lands and
buildings in Delhi, except lands and buildings or portions of lands
and buildings exclusively occupied and used for public worship by
a society or body for a charitable purpose and two other categories
of lands and buildings. Sub-section (6) of Section 115 provides
that where any portion of any land or building is exempt from the
general tax by reason of its being exclusively occupied and used for
public worship or.-for a charitable purpose, such portion shall be
deemed to be a sepatate proparty for th> purpose of mynicipal
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taxation, It would appear from these provisions that the general
tax is leviable on land and building as a whole and separate portions
of lands and buildings are not assessable to gencral tax as distinct
and independent units save and except where any portion of the
land or building is liable to a higher rate of general tax under the
Proviso to clause (d) of Sub-section (1) of Section 114 or is exempt
from the general tax by reason of its being exclusively occupied or
used for public worship or for a charitable purpose under sub-
section (4} of Section 115 in which case such portion of the land
or building is deemed to be a separate property for the purpose
of municipal taxation. We may point out that apart from the
general tax, three other categories of taxes, namely water tax, saven-
ger tax and fire tax are include in the property taxes and they too
are leviable as a percentage of the reteable value of lands and
buildings. Now how is rateable value to be determined. The
answer is provided by Section 116. Sub-scction (1) of Section 116
lays down that the rateable value of any land or building assessable
to property taxes shall be the annual rent at which such land or
building may reasonably bs expected te be let frem year te year,
less a sum equal to 109, of such annnal rent. Section 116 Sub-
section (2} provides that the rateable value of any land which is
not built upon but is capable of being built upon and any land .on
which a building is in process of ergction shall be fixed at five per
cent of the estimated capital value of such land. Section 120
provides for the incidence of property taxes. Sub-sectson 1 of that
section says that the property taxes shall be primarily leviable, if
the land or building is let, upon the lessor, if the land or bailding
is sublet, upon the superior lessor and if the land or buildig is unlet,
upon the person in whom the right to let the same vests. Sub-
section 2 of Section 120 deals with an exceptional case where any
land has been let for a term exceeding one year to a tenant and such
tenant has built upon the land and in such case, the sub-section
provides that the property taxes shall be primarily leviable upon
the tenant. Sub-section 3 of Section 120 is an important provision
and we may, therefore, reproduce it in extenso ;

“The liability of the several owners of any building
which is, or purports to be, severally owned in parts or flats
or rooms, for payment of property taxes or any instalment
thereof payable during the period of such ownership shall
be joint and several.”

This provision contemplates a8 case where there are several
owners of a building which is or which purports to be severally
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owned in parts or flats or rooms, so that each part or flat or room
in the building is owned by a scparate owner and the question arises
as to how the property taxes are to be assessed and who is to be
hield Tiable to pay the same. The basic assumption underlying this
provision is that the building as a whole is to be assessed 'to the
property taxes and not each separate part’ or flat' or room belonging
to'a separate owntr and thi_a liability of the several owners for pay-
ment of the amount of property taxes assessed on the building is to
be joint and several so that each of them would be liable to pay the
whole amount of thie property taxes assessed on the building vis-a-
vis the Corporation. The amount of the property taxes assessed on
the buidling would, of course, be liable to be divided amongst the
several owners in'the proportion of the arca comprised in the part or
flat or room belonging to each owner, but so far as the Corporation
is concerned the liability, of the several owners will be joint and
several. Then there are certain other provisions relating to the
machinery for assessment but with them we are not 1mmed1ately
concerned in these appeals and writ petitions,

It 'will thus be seeri'that under the provisions of the Delhi
Mumclpa.l Corporation Act 1957, the criteria for determining rate-
able value of a bulldlng is the annual ren( at which such building
might reasonably’ be ‘expected to be let from year to year less certain
deductions’ whxcht are not material for our purpose. The word

‘réasonably’ in’ this definition is very important. What ths owner

might reasonably expect to get from a hepothetical tenant; if the
buildihg were' let' from year to year, affnrds the statutory oardstick
for determing'the rateable value. Now, what is reasonable is a
question of fact and it depends on the facts and circumstances of a
given situation: Ordinarily, “a-bargain between a willing lessor and
a willing lesseee uninfluenced by any extraneous circumstances may
afford a guidibg test of reasonableness” and in normal circumstan-
ces; the @ctual rent payable by a tenant to the landlord would afford
reliable evidence of what the landlord may reasonably expect to get
from the hypothetical tenant, unless the rent is inflated or depresse i
by reason of extrancous considerations such as relationship, expec-
tation of some other benefit etc. There would ordinarily be a
close a.pproxumatlcin between the actual rent received by the land-
lord. and the i'ent which he might reasonably expect to receive from
a hypothetlml tenant. Butin case of a building subject to rent
control legislation, this approximation may and often does get
digplaced;. because.under rent control legislation the landlord cannot
lHim to-recover from:the tenant anything more than the standard
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rent and his reasonable expectation must, therefore, be limited by
the measure of the standard rent lawfully recoverable by him. There
are several decisions where the impact of rent control legislation on
the determination of rateable value has been considered by this
Court and the latest amongst such decisions is that in Dewan Daular
Ram v. New Delhi Municipat Committee] This decision has
reviewed all the ecarlier decisions given by this Court and as
of date has spoken the last word on the subject so far as
this court is concerned and hence it would be instructive and helpful
to refer to it in some detail.

There were three appeals decided by a common judgment in
Dewan Dualat Ram’s (supra) and the question which arose for
determination in these appeals was as to how the rateable value of a
building should be determined for levy of property tax where the
building is governed by the provisions of the Delhi Rent Control
Act, 1958 (hereinafter referred to as the Rent Act) but the standard
rent hasg not yet been fixed. One of these appeals related to a case
where the building was situate within the jurisdiction of the New
Dethi Municipal Committee and was liable to be assessed to property
tax under the Punjab Municipal Act, 1911, as is the case in many of
the appeals and writ petitions before us, while the other two related
to cases where the buildings were sttuate within the limits of the
Corporation of Dethi and were assessable to property tax under the
Delhi Municipal Corporation Act, 1957. The property tax under
both statutes was levied with reference to the rateable value of the
building and, as already pointed out by us earlier, the rateable value
was defined in both statutes in the same terms, barring a second
proviso which occurred in Section 116 of the Delhi Municipal
Corporation Act, 1957 but was absent in Section 3(I)(b) of the
Punjab Municipal Act, 191! and which was admittedly of no con-
sequences. The controversy betwcen the parties centred round the
question as to what is the true meaning of the expression “‘the gross
annual rent at which such land or building...... might reasonably be
expected to let from year to year” occurring in the definition in both
statutes. The argument put forward by the Municipal Authorities
was that since the standard rent of the building was not fixed by the
Controller under Section 9 of the Rent Act in any of ths cases before
the Court and in each of the cases the period of limitation preseribed
by Section 12 of the Rent Act for making an application for fixation
of the standard rent had expired, the landlord was entitled to con-
tinue to receive the actual rent from the tenant without any legal
impediment, and hence the rateable value of the building was not

1. [1980] 2 5.C.R. 607.
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limited to the standard rent dctermlnable in accordance with the
principles laid down in the Rent Act but was liable to be assessed by
reference to the contractual rent recovera.ble by the landlord from the
tepant. The Municipal authorities urged that if it was not penal for
the landlord to receive the contractual rent from the tenant, even if it
be higher than the standard rent determinable under the provisions
of the Rent Act it would not be incorrect to say that the landlord
~ could reasonably expect to let the building at the contractual rent
and the contractual rent could, therefore, be regarded as providing a
correct measure for determination of the rateable value of the build-
ing. ‘This argument was, however, rejected by the Court and it was
held that even if the standard rent of a building has not been fixed
by the Court Contract under Section 9 of the Rent Act, the landlord
cannot reasonably expect to receive from a hypothetical tenant any-
thing more than the standard rent determinableunder the provisions of
the ‘Rent Act and this would be so equally whether the building has
been let out to a tenant who has lost his right to apply for fixation of
the rent by reason of expiration of the period of limitation prescribed

by Section 12 of-the Rent Act or the building is self occupied by the -

owner. Therefore, the Court heid that in either case, according to
the definition of “rateable value” given in both statutes, the standard
rent determinable under the provisions of the Rent Act and not the
acteal rent received by the landlord from the iepant, would consti-
tute the correct measure of the rateable value of the building. The
Court pointed out that in each casc the assessing authority would
have to arrive at its own figure of the standard rent by applying the
principles laid down in the Rent Act for determination of the stan-
dard Rent and determine the rateable: value of the building on the
basis of the actdal rent received by the landlord and observed that
the tateable value of the building must be held to be limited by the
measure of the standard rent " determinable on the principles laid
down in the Rent Act, and it would not exceed such measure of the

standé.rd rent. 'This decision is, therefore, clearly authority for the

prop051t10n that the rateable value of a building, whether tenanted
or self occupied, is limited by the measure of standard rent arrived
at by the assessing authority by applying the principles laid down in
the Rent Act and cannot exceed the figure of the standard rent so
amved at by the assessing authority. Now, in the course of the
arguments advanced before us, we found that there was some confu-
sion in regard to the true import of this decision. The municipal
authorities conténded that the ratio of this devision was that what-
‘ever be the figure of the standard rent whether determined by the

Controller under Section 9 of the Rent act or arrived at by the;

o
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assessing authority by applying the principles laid down in the Rent
Act, must be taken as the measure of rateable value of the building
for the purpose of assessability {0 property iwax, irrespective of any
other considcrations. Even if the owner of the building is able to
show by producing satisfactery evidence that having regard to
prevailing circumstances such as the nature of the building, its situa-
tion or state of repair or cconomic depression or other similar
causes, he camnot reasonably cxpect to get from a hypothetical
tenant even the amount of standard rent detreminable on the princi-
ples Iajd down in the Rent Act, the rateable value of the building
must still bc determined at the figure of the standard rent, So it
was argued on behalf of the Municipal authorities, but we do not
think that this is a correct nterpretation of the decision in Dewan
Daulat Ram’s case (supra). The controversy in that case was not
whether the figure of standard rent of a building should be taken as
its rateable value even where the rent which the owner reasonably
expects to get from a hypothstical tenant is less than the figure of
the standard #ent but whetkar the contractual rent receivabls by the
landlord from the tenant should be taken to be the reteable vaiue
even if it be higher than the standard rent determinable under the
provisions of the Rent Act. The Court held that even if the iandlord
was entitled under the law to recover the coatractual rent from the
tenant because the standard reat of the building had not yet been
fixed and the time for making an application by the tenant for
fixation of the standard rent had already expired, such contractual
rent could not furnish a measure for determination of the rateabls
value, because the question had to be judged not with reference to
the actual tenant but with reference to a hypothetical tenant and the
yardstick provided by the Statute for determination of the rateable
value was as to what rent the owner of the building might reasonably
expect to get from a hypothetical tenant, if the building were let
from year to year and the hypothetical tenant could not be assumed
to be willing to pay anything more than the standaad rent, because
after taking the hypothetical tenancy, he could immediatcly make an
application for fixation of standard rent. The Court, therefor.,
reached the conclusion that even if the Ilandlord was lzwfully
eotitled to receive the contractual rent from the tenant, such
contractual rent could not be taken to be the rateable value of the
building, because the reasonable expectation of the landlord to
receive rent from a hypothetical tenant could not possibly exceed
the standard rent determinable in accordance with the provisions
laid down in the Rent Act. The standard rent determinable on the
principles set out in the Rent Act was laid down by the Court as the
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wupper limit of the rent which the landlord may expect to receive
from a hypothetical tenant, if the building were let out to him from
year to year. The Court never said that even if the actual rent
receivable by the landlord from the temant or the rent which the
owner may reasonably expect to receive from a hypothetical tenant
were lower than the. standard rent determinable in accordance with
the principles laid:down in the Rent Act, the standard rent must

_ still be taken to be the rateable vaiue of the building. Such a view

would fly in the face of the definition of ‘rateable value’ in both
statutes and could not possibly have been taken by the Court in this
case. [t is significant to note what the Court said in this case, and
here we are quoting .from the Judgment delivered by the Court,
namely, that the rateable value of a building “‘must be held to be
limited by the measure of standard rent determinable on the princi-
ples laid down in the Delhi Rent Control Act 1958 and it cannot
exceed such measyre of standard rent”’ (emphasis supplied). Itis
thus clear from this decision that the rateable value of 2 buildiag
cannot exceed the measure of standard rent, whether determined by

the Controller under Section 9 of the Rent Act or arrived at by the’

assessing authority by applying the principles laid down in the Rent
Act, but it may in a given case be less than the standard rent having
regard to various attendant circamstances and considerations. If, for
example, the building is not in a proper state of repair oris so situate
that it has certain disadvantages from the point of view of easy
accessability or means.of transport of any other similar cause, the
actual rent which the owner may reasonably-accept to receive from
a hypothetical tenant may be less than the standard rent deter-

minable on the principles laid down imthe Rent Act., Itisalso’

possible that in case of a building recently constructed, the standard
rent determinable according to the principles laid down in the Rent
Act may be very high having regard-to the fantastic inflation in the
value of land and the abnormal rise in the cost of construction in
the last few years, but it may not be, and perhaps in many cases
wotld not be, possible for the owner to obtain such high rent from
a hypothetical tenant. Tt is equally possible that the building cons-
tructed by the owner. may be so large as a single unit that it may
be difficult. for the owner to find a tenant who will be preparedito
pay. the huge amount” of rent which the standard rent is bound to
be if. determined on the principles laid down in the Rent Actand
having regard-to the extreme smallness of the number of “possibie

tenants.of such a building, the rent which the owner may reasonably |
expect to receive from a-hypothetical tenant may be very much less

than the standard rent. The test therefore is pot what is the standard
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rent of the building but what is the rent which the owner reasonably
expects to receive from a hypothetical tenant and such reasonable
expectation can in no event exceed the standard rent of the building
determinable in accordance with the principles laid down in the
Rent Act, though it may in a given case be lower than such standard
rent.

We may now turn to the relevant provisions of the Rent Act
which has baen since 9th February, 1959 the law in force relating to
control of rent of building situate within the jurisdiction of the Delhi
Municipal Corporation and the New Dethi Municipal Committee.
Section 2(k) defines ‘standard rent’ in relation to any premises to
mean “the standard rent referred to i Section 6 or where the stan-
dard rent has been increased under Section 7, such increased rent’”.
Section 6 lays down defferent formulae for determination of standard
rent in different classes of cases and each formula gives a precise
and clear cut method of computation yielding a definite figure of
standard rent in respect of building falling within its coverage. We
are concerned in these appeals and writ petitions with determination
of rateable value of residential premises and we will, therefore, refer
only to so much of Section 6 asrelates to residential premises.
Section 6 sub-section 1(A)}1)} lays down the formula for determina-
tion of standard rent in case of residential premises where such
premises have bzen let out at any time before 2nd June, 1944, but
this provision is not material for our purpose, since the residential
buildings with which we are concerned in these appeals and writ
petitions are all buildings constructed after 2nd June, 1944, Sub-
section 1{A)}(2)(a} of Section 6 has also no relevance for our purpose
since it deals with the case of residential premises which have been
let out at any time on or after 2nd June, 1944 and in respect of
which rent has been fixed under the Delhi and Ajmer-Merwara
Rent Control Act, 1947 or the Delhi and Ajmer Rent Control Act,
1952, which is not the case in respect of eny of the residential
buildings forming the subject matter of the present writ petitions
and appeals. Section 6 sub-section 1(A)2)(b) is however material
and we may, therefore set it out in extenso :

Section 6 (1) Subject to provisions of sub-section (2) ‘standard
rent’ in relation to any premises means—

{A) in the case of residential premises-—

(2) where such premises have been let out at any time
on or after the 2nd day of June, 1944,—
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(b) in any other case, the rent calculated or the basis of
sevon and one-half per cent, per annum of the aggre-
gate amount of the reasonable cost of constructjon and
the market price of the land comprised in the premises
on the date of the commencement of the construc-
tion :

Provided that where the rent so calculated exceeds
twelve hundred rupees per annum, this clause shall
have effect as if for the words “seven and one-half per
cent”, the words “eight and one-fourth per cent.” .
had been substituted ; :

Though we are not concerned with non-residential premises
we may point out that in respect of non-residential premises which
have been let out at any time on or after 2nd June, 1944 and in
respect of which rent has not been fixed under the Delhi and Ajmer-
Merwara Rent Control Act, 1947, or the Delhi and Ajmer Rent
Control Act, 1952, standard reat is required to be ealculated en the
same basis as set out in sub-section 1{A)2) (b) of Section 6 with
only this difference that instead of the rent being calculated at the
rate of 8-1/4 per cent as laid down in that proviston, it is required to
be calculated at the rate of 8-5/8 per cent. Sub-section (2) of Sec-
tion 6 has also considerable bearing on the controversy between the
parties and it may, therefore, be set out in full :

(2) Notwithstanding anything contained in sub-section (1)—

(a) in the case of any premises, whether residential or not,
constructed on or after the 2nd day of June, 1951, but
before the 9th day of June, 1955, the annual rent
calculated with reference to the rent at which the pre-
mises were:let for the month of March, 1958, or if -
they were not so let, with reference to the rent at which
they were last let out, shall be deemed to be the stan-.
dard rent for a period of seven years from the date of
the completion of the construction of such premises ;
and - :

(b) in the case of uny premises, whether residential or not,
constructed on ‘or after the 9th day of June, 1955,
including premises consiructed after the commence-
ment of this Act, the annual rent calculated with

" reference to the rent agreed upon between the landlord
and the tenant when such premises were first let out

] L aow b
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r o> shall be deemed to be the standard rent for a period of
five years from the date of such letting out.

Then follows Section 7 of which only sub-section (1} is material
and it runs as follows :

‘o “7(1) Where a landlord has at any time, before the
commencement of this Act with or without the approval
of the tenant or after the commencement of this Act with
the written approval of the tenant or of the Controller,
incurred expenditure for any improvement, addition or
structural alteration in the premises, not being expenditure
on decoration or tenantable repairs pecessary or usual for
such premises, and the cost of that improvement, addition
or alteration has not been taken into account in determin-

- ing the rent of the premises, the landlord may lawfully
increase the standard remt per year by an amount net
exceeding seven and one-half per cent, of such cost.”

The next section which is material for our purpose is Sectien 9
and since considerable argument has turned upon the provisions
of that Section and particularly sub-section (4) it would be useful
to set out the relevamt provisions ef that section which read ay

follows

“9(1) The Controller shall, on an application made to
him in this behalf, either by the landlord or by the tenant,
' in the prescribed manner, fix in respect of any premises~—

(i) the standard rent referred to in section 6 ; or
e (ii) the increase, if any, referred to in section 7.

(2) In fixing the standard rent of any premises or the
. lawful increase thereof, the Controller shall fix an
amount which appears to him to be reasonable having
regard to the provisions of section 6 or section 7 and
the circumstances of the case.

{4) Where for any reason it is not possible to determine
the standard rent of any premises on the principles set
forth under section 6, the Controller may fix such rent
as would be reasonable having regard to the situation,
locality and condition of the premises and the ameni-
ties provided therein and where there are similar or
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nearly similar premises in the locality, having-regard
also to the standard remt payable .in respect of such
premises.”

These are the only material provisions of the Rent Act which are
relevant for the determination of the controversy which arises in the
present appeals and ert petitions,

It is clear from the definition of ‘standard rent’ contained in

Section 2 (k) that the standard rent of a building means the standard

rent referred to in Section 6 or where the stardard rent has been
mcreased under Scction 7, such increased rent. This definition is
not an inclusive but an exhaustive deﬁmtlon and it defines the
standard rent to mean either the standard rent referred to in Section
6 or the increased. standard rent under Section 7. It is significant to
note that it does not contain any reference to Section 9, sub-section
(4). Whenever, therefore, any reference is made to standard rent
in any provision of the Rent Act, it must mean standard ‘rent as laid
down in Section 6 or increased standard rent as provided in-Section
7.and nothing more. Section 6 lays down the principles for deter-
mination of standard rent in almost all conceivable classes of cases
and Section 7 provides for increase in the standard rent where the
landlord has incurred. ‘expenditure for any improvement, addition or
structural alteration in the premises. Section 9, as the definition in
Section 2 (k) clearly suggests and the marginal note definitely " indi-
cates, does not .define what is standard rent but merely.lays down
the procedure for fixation of standard rent. Sub-section (1) of Sec-
tion 9 provides that the Controller shall, on.an application made to
him in that behalf, either by the landlord or by the tenant, ia the
nrescrlbed -manner; fix in respect of .any. premises, standard rent
referred to in Section 6 or the increase, if any, referred to in Section
7. Sub-section (2) then proceeds to say that in fixing the standard
rent of any premises or the lawful increase thereof, the Controller
shall fix an amount whlch appears to him to be rasonable having
regard to the prowswns of Section 6 or Section.7 and the circum-
stances of the case. The Controller is:thus entrusted by sub-sections
(11 and (2) of Section 9 with the task of fixing the standard rent of
any premises having regard to the principles set out in Section 6
or the provision of Section 7 and any other relevant circumstances
of the case. The words “having regard to...the circumstances of the
case” .undoubtedly leave a certain measure of discretion to the
Controller in fixing. the standard rent. But this discretion is not such

" an unfettered and ungmaed discretion as to enable the Controller

to fix .any .standard rent which he considers reasopable. He js
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required to fix the standard rent in accordance with the formula laid
down in Section 6 or Section 7 and he vannot ignore that formula
by saying that in the circumstances of the case he considers it reason-
able to do so. The only discretion given to him is to make
adjustments in the result arrived at on the application of the relevant
formula, where it is necessary to do so by reason of the fact that
the landlord might have made some aiteration or improvement in
the building or circumstances might have transpired affecting the
condition or utility of the building or some such circumstances of
similar character. The compulsive force of the formulae laid down
in Section 6 for the determination of standard rent and of the pro-
visions of Section 7 for increase in standard rent is not in any way
whittled down by sub-section (2) of Section 9 but a marginal discre-
tion is given to the Controller to mitigate the rigour of the formulae
where the circumstances of the case so require.

The question, however, may arisc as to what is to happen if
it is not possible to determine the standard rent of any premises on
the principles set forth in Section 6. The machinery set out in sub-
sections (1) and (2) of Section 9 would then fail of application,
because it would not be possible for the Controller to fix the standard
rent having regard to the provisions of S:ction 6. This contingency
is taken care of by sub-section (4} of Section 9 which provides that
in such a situation the Controller may fix such rent as would be
reasonable having regard to the situation, locality and condition of
the premises and the amenities provided therein and where there
are similar or nearly similar premises in the locality, having regard
also to the standard rent payable in respect of such premises. But
the basic condition for the applicability of sub-section 4) of Section
9 is that it should not be possible to determine the standard rent on
the principles set ont in Section 6. Where such is the case, the
Controller is empowerad to fix such rent as would be reasonable
having regard to the situation, locality and condition of the premises
and the amenities provided therein. But even while fixing such rent,
the Controller doss not enjoy unfetterred discretion to do what he
likes and he is bound to take into account the standard rent payable
in respect of similar or ncarly similar premises in the locality, The
standard rent determinable on the principles set out in Section 6,
therefore, again becomes a governing consideration. The legislature
obviously did not intend to vest unguided discretion in the Controller
to fix such rent as he considers reasonablc without any principles or
norms to gnide him and. therefore, it provided that in fixing reason-
able rent, the Controller shall take into account the standard reat
payable in respect of simillar or necarly similar premises. The
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Controller must derive guidance from the standard rent of similar
or nearly similar premises in the locality and apart from discharging
the function of affording guidance to the Controller in fixing reason-
able rent, this requirement also seeks to ensure that there is no
wide disparity between the reasonable rent of the premises fixed by
the Controller and the standard rent of similar or nearly similar
premises sifuate in the locality. The process of reasoning which the
Controller would have to follow in fixing reasonable rent would,
therefore, be first to ascertain what is the standard rent payable in
~ oase of similar or nearly similar premises in the locality and then to
consider how far such standard rent in its application to the pre-
mises, needs adjustment having regard to the situation, locality and
condition of the premises and the amenities provided therein. The
reasonable rent so determined would be the standard rent of the
premises fixed by the Coatroller. There may, howsver, be cases
where there are no similar or nearly similar premises in the locality
and in such cases guideline to the Controller would not be availabje
and the Controller would have to determine as best as he can what
rent would be reasonable having regard to the situation, locality and
condition of the premises and the amenities provided therein. But
such cases would by their very nature be extremely rare and even
there, the Gontroller would not be on am wncharted sea : he would
have to fix the reasonable rent of the premises taking into account
the standaad rent of similar or nearly similar premises in the adjoin-
ing locality and making necessary adjustments in such standard
rent.

Now, let us take up for consideration the first category of
premises, in regard to which the question of determination of rate-
able value arises, namely, where the premises are self-occupied, that
is, occupied by the owner. We will first consider the case of resi-
dential premises. Itis clear from the above discussion that the
rateable value of the premises would be the annual rent at which
the premises might reasonably be expected to be let to a hypothetical
tenant and such reasonable expectation cannot in any event exceed
the standard rent of the premises, though in a given situation it may
be less than the standard rent. The standard rent of the premises
would constitute the upper limit of the annual rent which the owner
might reasonably expect to get from a hypothetical tenant if he were
to let out the premises. Even where the premises are self-occupied
and have not been let out to any tepant, it would stili be possible
to determine the standard rent of the premises on the basis of hypo-
thetical tenancy. The question in such case would be as to what
would be the standard rent of the premises if they were outto a
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tenant. Obviously, in such an eventuality, the standard rent would
be determinable on the principles set out in sub-ssction (1) (a) (2)
h) of Section 6 of the Rent Act, The standard rent would be the
rent calculated on the basis of 73 per cent or 8.1/4 per cent per
annum of the aggregate amount of the reasonable cost of construce
tion and the macket price of the land comprised in the premises on
the date of commencement of the construction. The Delhi Municipal
Corporation, however, cont:nded that where any premises construc-
ted on or after 9th June (955-and the premises in most of the cases
before us are premises constructed subsequent to 9th June 1955 have
not been let out at any time and have throughout been self occupied,
the standard rent of such premises would be determinable under
the provisions of sub-section (2) (b} of Section 6 and any rent which
could be agreed upon between the landlord and the tenmant if the
premises were lot out to a hypothetical tenant would be deemed to
be the standard rent of the premises and the formula set out in sub-
section (D{(BX2) (b} of Section 6§ would not be applicable for
determining the standard rent by reason of the non-obstant clause
contained in the opening part of sub-section (2) of Section 6. This
contention, plansible though it may seem, is in our opinion not well-
founded. Tt is difficult io see how the provision enacted in sub-
section {2) (b) of Section 6 can b: applied for dctermining the stan-
dard rent of the pramis:s when the premises have not been actualiy
let out at any time. Sub-section (2) (b) of Section 5 clearly contem-
plates a case whors thers is actual letting out of the premises as
distinct from hypothetical leiting out, because under this provision
the annual rent agreed upon between the landlord and the tenant
al the time of first letting out is deemed to be the standard rent for
a period of five years from the date of such letting out and it is
impossible to imagine how the zoncept of first lotting out can fit in
with anything except actual letting out and how the period of five
years can be computed from the date of any hypothetical letting
out. It is only from the date of first actual lctting out that the
period of five years can begin to run and for this period of five
years the annual rent agreed upon between the Iandlord and the
tenant at the time of first actual letting out would be deemed to be
the standard rent. Sub-section (2) (b) of Section 6 can have no
application where there is no actual letting out and hence in case of
premises which are constructed on or after 9th June 1955 and which
have never been letout at any time, the standard rent would be deter-
minable on the principles laid down in sub-section (1) (A) (2) (b)
Section 6. 5o also io case of premises which have besn constracted
before 9th June 1955 but after 2ad June 1951 the standard rent would,
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for like reasons, be determinable under the provisions of sub-section
(1)(A) (2) (b) of Section 6 if they have not been aciually let out any
time since their construction. But if these two categories of premises
have been actually let out at sore point of time in the past, then in
the case of former category, the annual rent agreed upon between
the landlord and the tenant when the premises were firs: actually
let out shall be deemed to be the standard rent for a period of five
years from the date of such letting out and in the case of the latter
category, the amnual rent calculated with reference to the rent at
which the premises were actually let for the month of March 1958
or if they were not so let, with refererence to the rent at which they
were last actually let out shall be deemed to be the standard rent
for a period of seven years from the date of completion of the
construction of the premises. However, even in the - case of these
two categories of premises, the standard rent after the expiration of
the period of five years or seven years as the case may be, would. be
determinable on the principles set out in sub-section (1) (A) (2) (b)
of Section 6. Thus in the casc of self-occupied residential premises,
the standard rent determinable under the provisions of sub-scction
(2) (a) or (2) (b) of Section 6 in cases falling within the scope and
ambit of those provisions and in other cases, the standard rent
determinable under the provisions of sub-section (1) (A) (2) (b) of
Section 6 would constitute the upper limit of the rateable value of
the premises. Similarly, on an analogous process of reasoning, the
standard rent determinable under the provisions of sub-section (2)
(a) or (2) (b) of Section 6 in cases falling within the scope and
ambit of those prcvisions and in other cases, the standard rent
determinable under the provisions of sub-section (1)(B) (2)(b} of
Section 6 would constitute the upper limit of the rateable value so
far as self-occupied mon-residential premises are concerned. The
rateable value of the premises, whether residential or non-residential
cannot exceed the standard rent, but, as already pointed out above,
it may in a given casc be less than the standard rent. The annual
rent which the owner of the premises may reasonably cxpect to get
if the premises ar_é let out would depend on the size, situation,
locality and condition of the premises and the amenities provided
therein and all these and other ‘relevant factors would have to be
ovaluated in determining the rateable value, keeping in mind the
upper limit fixed by the standard rent. If this basic principle is
borne in mind, it would avoid wide disparity between the rateable
value of similar premises situate in the same locality, where some
premises are old premises constructed many years ago when the

land pricas ware not higa and thz cost of constraction had not -
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escalated and others are recently constructed premises when the
prices of land have gone up almost 40 to 50 times and the cost of
construction has gone up almost 3 to 5 times in the last 20 years,
The standard rent of the former category of premises on the princi-
ples set out in sub-section (1) (A) (2) (b) or (1) (B) (2) (b) of
Section 6 would be comparatively low, while in case of latter cate-
gory of premises, the standard rent determinable on these principles
would be unduly high. If the standard rent were to be the measure
of rateable value, there wouid be huge disparity between the rateable
value of old premises and recently comstructed premises, though
they may be similar and situate in the same or adjoining locality.
That would be wholly illogical and irrational. Therefore, what is
required to be considered for determining rateable value in case of
recently constructed premises is as to what is the rent which the
owner might reasonably expect to get if the premises are let out and
that is bound to be influenced by the rent which is obtainable for
similar premises constructed earlier and situate in the same or adjoin-
ing locality and which would necessarily be limiited by the standard
rent of such premises. The position in regard to the determination
of rateable value of self-occupied residential and non-residential
premises may thus be stated as follows : The standard rent deter-
minable on the principles set out in sub-section (2) (a) or (2) (b) or
(1) (A) (2) (b) or (1) (B (2) (b) of Section ¢, as may be applicable,
would fix the upper limit of the rateable valne of the premises and
within such upper limit, the assessing authorities would have to
determine as to what is the rent which the owner may reasonably
expect to get if the premises are let to a hypothetical tenant and for
the purpose of such determination, the assessing authorities would
have to evaluate factors such as size, situation, locality and condition
of the premises and the amonities therein provided. The assessing
authorities would also have to take inte account the rent which the
owner of similar premises constructed earlier and situate in the same
or adjoining locality, might reasonably expect to receive from a
hypothetical tenant and which would necessarily be within the upper
limit of the standard rent of such premises, so that there is no wide
disparity between the rate of rent per squar foot or square yard
which the owner might reasonably expect to get in case of the two
premises. Some disparity is bound to be there on account of the
size, situation, locality and condition of the premises and the ameni-
ties provided thercin. Bigger size beyond a certain optimum would
depress the rate of reat and so also would less favourable situation
or locality or lower quality of construction or unsatisfactory condi-
tion of the preinises or abssncs of necessary amenities and similar

11}
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other factors. But after taking into account thesc va.rymg factors,

the disparity should mot be disproportionately large. We may also

~ point out that until 1987 the assessing authorities were giving a self
occupancy rebate of 20% in the property -tax assessed on self-
occupied residential premises. We would suggest that, in all fair-

. ness, this rebate of 209 may be resumed by the assessing autho-
ritics, because there isa vital distinction, from the point of view of
the owner, between self-occupied premises and tenanted premises
and the right to shelter under a roof being a basic necessity of every
human being, residential premises which are self-occupied must be
treated on a more favourable basis then tenanted premises, so far
as the assessability to property tax is concerned.

We may now turn to consider the second category of premises
in regard to which the rateable value is required to be determined,
This category comprises premises which are partly self-occupied and
partly tenanted. Now, as we have pointed out above, it is the pre-
mises as a whole which are liable to be assessed to property tax and
pot different parts of the premises as distinct and separate units. But
whilo assessing tho rateable value of the premises on the basis of the
rent which the owner may reasonably expect to get if the premises
are let out, it cannot be over-looked that where the premises consist
of different parts which are intended to be occupied as distinct and
separate units, the hypothetical tenancy which would have to be
considered would be the hypothetical tenancy of each partas a

distinct and separate unit of occupation and the sum total of the rent-

reasonably expected from a hypothetical tenant in respect of each
distinct and séparate unit would reprosent the rateable value of the
premises. Now obviously the rent which the owner of the premises
may reasonably expect to receive in respect of each distinct and
separate unit cannot obviously exceed the standard rent of such
unit and the assessing anthorities would therefore have to determine
the standard rent with a view to fixing the upper limit of the rent
which can réasonably be expected by the owner on letting out such
unit to a hypothetical tenant. How is this to be done ?

Where the case fails within sub-section (2) (a) or (2) {b) of
Section 6, no problem arises, because whether the distinct and
separate unit of which the standard rent is to be determined is self-
" occupied or tcnanted makes no difference, for in either case, the
_standard rent would be governed by one or the other of these two
provisions. So also in cases falling outside sub-section (2) (a) and
2) () of Sectlon 6, it would make no difference whether the distingt

oy
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and separate unit of which the standard rent is to be determined is
self-occupied or ten anted ; for in either case, the standard rent
would be determinable under the provisions of sub-section
(DAY (22 (b) or (i) (B}(2)(b)of Section 6. But the guestion is,
how is the formula set out in sub-scetion (1) (A) 2! (b) or (1) (B){2)
{b} of Scction 6 to be appled? Obvicusly there would be no
difficulty in applying the formula, if the premises of which the
standard rent is to be d-termined consist of the entire building, Then
the reasonable cost of construciion of the building can be taken and
it can be aggregated with the market prica of the iand comprised in
the building on th: date of commencement of construction of the
b ilding and 7% per cent of such aggregate amount would represent
the standard rent of the bullding. But where the building consists
of more than one distinet and separate units and the stundard rent to
be determined is that of any particular unit, the formula may present
some difficulty of application if it is sought to be applied literally in
relation to that particular un’t alone and by itself, because even if
the reasonable cost of construction of that paiticular unit can be
ascertained, it would not be possibl: to determina “the market price
of the land comprised in thc premises on the date of the commsnce-
ment of construction™ since the entire building and not merely that
particular unit would be standing on the land and the land on which
the building is standing would be land comprised in the building
and it would be irrational and absurd to speak of it as land com-
prised in that particular unit. The formula can, however, be applied
for determining the standurd ront of a particular unit by computing
the standard rent of the bu'lding ; in accordance with the formula
and then apportioning th> standard rent so computed amongst the
different units of oceupation comprised in the building on the basis
of floor area, taking into consideration differences, if any, on account
of the situition and condition of the various units and the amenities
provided in such units. This would be the most rational way in
which the markest price of the lind comprised in the building on the
date of commencement of coustruction can be spread over amongst
the different units of occupation comprised in the building. It would
therefore seem that when the rateable value of a building ¢onsisting
of distinct and separate units of occupation is to be assessed, the
standard rent of each unit would have to be determined on the
principles set out above and within the upper limit fixed by the
gtandard rent, the assessin® sudworities would have to determine the
rent which the owner may reasonably expect to get if such unit were
let out to a hypothetical tenant and in arriving at this determination,
the assessing authorities wouid have to take into account the same

H
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factors which we have already discussed in the preceeding paragraphs
of this judgment while dealing with the question of assessment of
self-occupied properties. The sum total of the rent which the owner
may reasonably expect to get from a hypothetical tenant in respect of
each distinct and separate unit of occupation calculated in the manner
aforesaid, would represent the rateable value of the building. We
may point out that this formula for determination of rateable value
would apply, irrespective of whether any of the distinct and separate
units of occupation comprised in the building are self-occupied or
tenanted. The only difference in casc of a distinct and separate unit
of occupation which is tenanted would be that, subject to the upper
limit of the standard rent, the actual rent received by the owner
would furnish a fairly reliable measure of the rent which the owner
may reasonably expect to receive from a hypothetical tenant, unless
it can be shown that the actual rent so received is influenced by
‘extra-commercial considerations,

That takes us to the third category of premises where the land
on which the premises are constructed is lease-hold land with a
restriction that the leasehold interest shall not be transferable without
the approval of the lessor. There are two classes of cases which fail
within this category. The first is where premises have been cons-
tructed b} by the owner on land taken on lease directly from the
‘Government and the second is where premises have been constructed
by the owners on land taken on sub-lease from a Cooperative House
Building Society which has in its turn taken a lease from the
Government. The lease in the first class of cases is a lease in per-
petuity and so also arg the lease and a sub lease in the second class
of cases. We are concerned in thesé writ petitions and appeals with
the second class of cases and we shall, therefore, confine our cbser-
vations to that class. The sub-lease in this class of cases is executed
by the Cooperative House Building Society in favour of each of its
members in respect of the plot of land sub-leased to him. One of
the clauses in the sub-lease, the standard form of which is to be
found in clause 6 of the document of sub-lease in Transferred Case
No. 75/82, inter alia provides as under : . ;

(6) () The Sub-Lease shall not sell, transfer assign or
otherwise part with the possession of the whole or any
part of the residential plot in any form or manner,

_ benami or otherwise, to a person who 1s not a member
of the Lessce.

(b) The Sub-Lessee shall not sell, transfer, assign or
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otherwise part with the possession of the whole or any
part of the residential plot to any other member of the
Lessee except with the previous consent in writing of
the Lessor which he shall be entitled to refuse in his
absolute discretion,

Provided that in the event of the consent being
given, the Lessor may impose such terms and con-
ditions as he thinks fit and the Lessor shall be entitled
to claim and recover a portion of the unearned increase
in the value (i.e. the difference between the premium
paid and the market value) of the residential plot at
the time of sale, transfer, assignment, or parting with
the possession, the amount to be recovered being fifty
per cent of the unearned increase and the decision of
the Lessor in respect of the value shall be final and
binding.

Provided further that the Lessor shall have the
pre-emptive right to purchase the property after
deducting fifty per cent of the unearned increase as
aforesaid.

It is obvious that by reason of this clause in the sub-lease, the
owner who has constructed premises on the plot of land sub-leased
to him, cannot sell, transfer or assign his lease-hold inferest in the
plot of land to any except a member of the Cooperative House
Building Society and even so far as sale, transfer or assignment to
a member of the Cooperative House Building Society is concerned,
it cannot be made except with the previous consent in writing of
the Government which the Government may give or refuse in its
absolute discretion, and in case the Government chooses to give its
consent, the Government would be entitled to claim 509 of the
uncarned increase in the value of the land at the time of such sale,
transfer or assignment and moreover, if the Government so desires,
it would have a pre-emptive right to purchase the plot of jand after
deducting 50 per cent of the unecarned increase in the value of the
plot of land. This covenant in the sub-lease is clearly a covenant
running with the land and even where sale, transfer or assignment
of the plot of land has taken place with the previous consent in
writing of the Government, this covenant would continue to bind
the purchaser, transferce or assignee, vide Commissioner of Wealth
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Tax v. P.N. Stkand(®).

Relying on this clause in the sub-lease, the Delhi Municipal
Corporation contended that since the plot of land on which the
premiscs stands, cannot be transferred without the previous consent
of the Government, it has no market value and its market price
cannot be ascertaived and hence the standard ren: of the premises
cannot be determined on the principles sst out in sub-sections
(1) (A) (2) (b) or (1) (B) (2) (b) of Section 6 and consequently, the
residuary provis:on in sub-section (4) of Section 9 would apply and
the standard rent would have to be fixed in accordance with the
principles 1aid down in that provision. This was in fact the ground
on which - the assessing authorities rejected the objections filed by
several owners of premises contending that the standard rent of
their premises should be determined on the principles set out in sub-
sections (1) (A) (2) (b) or (1) (B) (2) (b) of Section 6. To quote only
one of the orders made by the assesiing authority in case of peti-
tioner No. 2 in T.C. No. 75/82 it was said in the order rejecting the
objections of that petitioner :

“The property is built upon a lease hold plot. This
_being so itis not feasible to determine the market price of
land at the time of start of construction because under fhe
terms and conditions of the conveyance deed, the land is
not open for sale in the open market. Assuch [ am not
in a position to apply 8.6 of the Dethi Rent Control Act
for fixing the standard rent. I have, therefore, to resort to
5.9 of the Delhi Rent Control Act for fixing the standard
rent.” '

This argument which seems to have prevailed with the assessing
authorities in rejecting the applicability of Sub-Section (1) (A (2) (b)
or (1) (BY2 (b of 8. 6 and resorting to the provisions of Sub Section
(4) of S.9 is wholly unfounded. Merely because the plot of land
on which the premiscs are constructed cannot be sold, transferred or
assigned cxcept to a member of the Cooperative House Building
Society and without the prior consent of the Government, it does
not necessarily mean that there can be no market price for the plot
of land, It is not as if there is total prohibition on the sale, transfer
or assignment of the plot of land, so that in no conceivable circum-
stance, it can be sold, transferred or assigned. The plot of land can

() [1977] 2 5.C.C. 798.
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5: !l d, transferred or assigned but only to one from amongst a
limited class of persons, namely, those who are members of the
Cooperative House Building Society and subject to the Rules and
Regulations, any eligibic person can be admitted to the membership
of the Coopcrative House Building Society, There is also a further
restriction, namely that the sale, transfer or assignment can take
place only wiih the prior consent of the Government. But subject
to these restrictions, the sale, tramsfer or assignment can take place.
It cannot, therefore, be said that the market price of the plot of land
cannot be ascertained.  When we have to determine what would be
the market price of the plot of land on the date of commencement
of construction of the premises, we must proceei on the hypothesis
that the prior consent of the Government has been given and the
plot of land is available for sale, transfer or assignment and on that
footing, ascerla:n what price it would fetch on such sale, transfer or
assignment. Of coursc, when the clisa of potential buycrs, transferees
or assignees is Testricted, the market price would tend to be deprassed.
But even 50, it can be ascertained and it would not be correct to say
that it is incapable of determination. Therg is also ore other factor
which would go 1o depress the market price and that stems from the
clause in the sub-lease which provides that on sale, transfer or assign-
ment of the plot of land, the Government shall be entitled to
claim 50% of the unearned increment in the value of the plot of
land and the Government shall also be entitled to purchase the plot
of land at the price realisable in the market after dcducting there-
from 50% of the unearned increment, Since the lease hold interest
of the sub-lease in the plot of land is cut down by this burden or
restriction, the market price of the plot of land cannot be determined
as if the leaschold interest were free from chis burden or resiric-
tion This burden or limitation attaching to the leaschold interest
must be taken into account in arriving at the market price of the
plot of land, because any member of the Cooperative House Build-
ing Society who takes the plot of land by way of sale, transfer or
assignment would be bound by this burden or restriction which rung
with the land and that would necessarily have the effect of depres-
sing the market price which he would be inclined to pay for the plot
of land. We must, therefore, discount the value of this burden or
restriction in order to arrive at a proper determination of the market
price of the plot of land and the only way in which this can be done
is by taking the market price of the plot of land as if it were unaffe-
cted by this burden or restriction and deducting from it, 50% of the
unearned increase in the value of the plot of land on the basis of
the hypothetical sale, as representing the value of such burden or
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restriction. This mode of determination of the market price has the
sanction of the decision of this Court in P. N. Sikand’s case {supra).
We do not,therefore, think that the assessing authorities were right
in taking the view that because the plot of land could not be sold,
transferred or assigned except to a member of the Cooperative
House Building Society and without the prior consent of the Govern-
ment, its market price was unascertainable and hence the standard
rent of the premises could not be determined under sub-section (1)
{A)(2) (b) or (1) (B) (2) (b)Y of S. 6 and had to be assessed "only
under Sub-s. (4} of 8. 9. We are firmly of the view that the market
price of the plot of land at the date of commencement of construc-
tion of the premises was ascertainable on the basis of the formula

" we have indicated, notwithstanding the restriction on transferability

contained in the sub-lease and the standard rent of the premises
constructed on the plot of land was determinable under the provi-
sions of sub-section (1) (A) (2} (b} or "1} {B) (2) (b) of Section 6.
The argument of the Delhi Municipal Corporation that in all such
cases resort has to be made to the provisions of sub-section (4) of
Section 9 for determination of the standard rent of the premises

must be rejected.

We may also in this connection refer to the statement made
by the Minister of State for Home Affairs on the floor of the Lok
Sabha on 8th April 1981 where the Minister observed :

“The Municipal Corporation of Delhi has intimated
that 494 general objections for the year 1980-81 filed by the
assessees for the revision of assessment of their properties
in accordance with Supreme Court Judgment were consi-

.. dered by the Corporation. The requests for reassessment on
the basis of standard reant under Section ¢ of the Rent
Control Act, 1958, were considered and not found accept-

. able to the Corporation as the assessees failed to produce
documentary evidence as regards the aggregate amount of
the reasonable cost of construction and the market price of
the land comprised in the premises on the date of com-
mencement of the construction as provided under Section 6
(2)b) of the Delhi Rent Control Act, 1958. Accordingly,
assessments were made as provided under section 9 of the
Delhi Rent Control Act, 1958. The details of the proper-
ties, locality-wise, are given in the statement attached.”’

It is indeed strange that the assessing authorities should have
declined to assess the rateable value of 494 properties in South

~N_x
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Delhi on the basis of standard rent determinable on the principles
laid down in sub-section (1) (A) (2) (b) or {1} (B} (2} (b) of Section
6, merely on the ground that in the opinion of the assessing autho-
rities “the assessees failed to produce the documentary cvidence as
regards the aggregate amoual of reasonable cost of construction and
the market price of land compriscd in the premises on the date of
cotnmencement of the construction.” If the assessees failed to
produce the documentary evidence to 2stablish the reasonable cost
of construction of the premiscs or the market pricc of the land
comprised in the premises, the assessing anthorities could arrive at
their own estimate of these two constituent items in the application
of the principles set out in sub-section (1) (A) (2) (b) or (I} (B) (2)
‘b) of Section 6. But on this account, the assessing authorities could
not justify resort to sub-section (4) of Section 9. It is only whera
for any reason it is not possible to determine the standard rent of
any premises on Jhe principles set-forth in Section 6 that the stan-
dard rent may be fixed under sub-section {(4) of Section 9 and merely
because the owner does not produce satisfactory evidence showing
what was the reasonable cost of construction of the premises or the
market price of the land at the date of commencement of the const-
ruction, it cannot be said that it is not possible to determine the
standard rent on the principles set out in sub-section (1) (A) (2) (b)
or (1} (BY (2)(b) of Section 6. Take for example a case where the
owner produces evidence which is found to be incorrect or which
docs not appear to be satisfactory; Can the assessing authorities in
such a case resort to sub-gection(4) of Section 9 stating that it is not
possible to determine the standard rznt on the principles set out in
sub-section (1) {A) (2) (b) or (I} (B) {2)(b) of Section 6. The
assassing authorities would obviously have to estimate for them-
selves, on the hasis of such material as may be gathered by them,
the reasonable cost of construction and the market price of the land
and arrive at their own determination of the standard rent. This is
an exercise with which the assessing authorities are quite familiax
and it is not something unusual for them or beyond their compe-
tence and capability. It may be noted that even while fixing stan-
dard rent under sub-section (4) of Section (9), the assessing autho-
rities have to rely on such material as may be available with them
and determine the standard rent on the basis of such material by a
process estimation.,

The fourth category of premises we must deal with is the
category where the premises are constructed in stages. The discussion
in the preceding paragraph f this Judgment provides an answer to
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the question as to how the rateable value of this category of pre-
mises is to be determined when the premises at the first stage of
construction are to be asscssed for rateable value, the assessing
authorities would first have to determine the standard rent of the
premises under sub.section (2) {a) or 2 (b)or (1) (A) (D) (b) or
() (B} (2) (b) of Section 6 as may ‘be applicable and keeping in mind

" the upper limit fixed by the standard rent and taking into account -

the various factors discussed above, the assessing authorities would
have to determine the rent which the owner of the premises may
reasonably expect to g:t if the premises are let out to a hypothetical
tenant and such rent would reprcsent the rateable value of the
premises. When any addition is made to the premises at a sub-
sequent stage, three different situations may arise. Firstly, the
addition may not be of a distinct and separate unit of occupation
but may be merely by way of extension of the existing prem:ses
which are self-occupied 1In such a case the original premises
together with the additional structure would have to be treated as a
single unit for the purpose of assessment and its rateable value
would have to be determined on the basis of the rent which the
owner may reasonably expect to get, if the premises as a whole are
let out, subject to the upper limit of the standard rent determinable
under the provisions of sub-section (1) (A) (2) (b) of Section 6.
Secondly; the existing premises before the adddition might be
tenanted and the addition might be to the tenanted premises so that
the additional struciure also form part of the same tenancy. Where
such is the case, the standard rent would be liable to increase under
Section 7 and such increased rent would be the standard rent of the
premises as 2 whole and within the upper limit fixed by such stan-
dard rent, the assessing authoritics would have to determine the rent
which the owner may reasonably expect to get if the premises as a
whole are let out as a single ‘unit to a hypothetical tenant and in
.such a casc, the actual rent received would be a fair measure of the
rent which the owner may reasonably expect to receive from such
hypothetical tenant unfess it is influenced by extra-commercial
considerations. Lastly, the addition may be of a distinct and sepa-

rate unit of occupation and in such a case, the rateable value of the

premuses would havz to b determined on the basis of the formaula
laid down by us for assessing the . rateable vaiue of premises which
are partly self-occupied and parily tenanted. The same principles
for determining of rateable value would obviously apply in case of
subsequent additions to the existing premises. The basic point to
be noted in all these cases is—and this is what we have already
emphasised carlier—that the formula set out in sub.-section

x~r
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(1) (A) (2) (1 and (1) (B} (2) (b) of Section 6 cannot be applied for
determining the standard rent of am addition, as if that addition
was the only structure standing on the land The assessing authori-
ties cannot determine the standard tent of the additional structure
by taking the reasonmable cost of construction of the additional
structure and adding to it the market price of the land and applying
the statutory percentage of 7} to the aggregate amount. The market
price of the land cannot be added twice over, once while determining
the standard rent of the original structure and again while determin-
ing the standard rent of the additiopal structure. Once the addition
is made, the formula set out in sub-scction (1) (A)(2) (b) and
(1) (B)(2) (b) of section 6 can be applied only in relation to the
premises as a whole and where the additional structure consists of
a distinct and separate unit of ecoupation, the standard rent would
have to be apportioned in the manner indicated by us in the earlier
part of this Judgment.

These are the principles on which the rateable value of different
categories of properties is liable to be assessed under the Delhi
Municipal Corporation Act 1957, The samec principles wonld a
fortiorari apply also in relation to assessment of rateable value ynder
the Punjab Municipa! Act, 1911. Since there are a number of writ
petitions and appsals before us and they involve different fact
situations we do not think it would be convenient to dispose them
of finally by one single Judgment. We would therefore dircet that
these writ petitions and appeals shall be placed on Board on some
convenient date so that they can be disposed of in the light of the
principles laid down in this Judgment.
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