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SUDHIR CHANDRA SARKAR
v,

' TATA IRON & STEEL CO. LTD. AND OTHERS.

*

‘M'qrch 27;, 1984
[D.A. Desal, A.P. SeN ANI? V. BALAKRISHNA ERrADI, JJ.]

Rerr‘ring. Gratuity Rules, 1937—Rule 1{g)=Definition of “Refirement® scope of
—Employee after working for 29 years left service by resignation which way asgep-

© ted by eniployer—Whether employee could be said 10 hdve retired Jram service,

‘ Rén‘ring Gratuity Rules, 1937—Rule 10 validity of. Part of Rule 10 -which
confers absolute discretion on employer to pay gratuity, even Wit is earned at its
absolute dtscrenon is meﬂ'ecrwe and enforceable.

Indusm'al Employment (Standing Ordeis) Act, 1946—Section 3—Certified
Standing Orders—Nature of~Whether form part of contract of Serwce—Whetfier
their breach can be rep aired by eivil suer

Words and thses+—“G’ratm'ry”—Concepr of, Gratuity is a retiral benefit as
measure of social security ; it is not gratuitous but has to'be eamed by long and
continuous service | it can be recovered through civil suit,

The appellant who rcsxgned from serfnce of the respandent company after
serving for over 29 years was not paid retiring gratuuy by the respondent, even
when the appellant had become eligible for it under the relevant geatuity rules
styled as the Retiring Gratuily Rales, 1937 (Gratuity Rules for short), The
appellant filed a suit in the Court of Subordmatc Judge for recovering the
amount of gratuity. The Subordinate Judge decreed the suit. The High Court
allowed the appeal filed by the respondent. Hence this appeal. The respon-
dents submiited ; (1) that since the appellant did not retire feom the service but
left the service by resigning the post, he was not eligible for gratuity under
Rule 6 of the Retiring Gratuity Rules, 1937 ; (2) that under Rule 10 the retiring

. gratuity was payable at the absolute discretion of the respondent and could not

be claimed as a matter of right by the appellant even if he had become eligible

forit ; and (3) that claim to gratuity could snot be enforced in the civil court.

Alowing the appea I,

HELD : Ruk 6(a) v;rhich presci-iléed the eligfbili!y criterion for paymant of

' Tetiring gratuicy provides, {mter alia, that every "permanent uncovenanted em-~-

‘ployee of the Company, will be eligible for retiring gratuity. The expression
“retirement’ has been defined in Rule 1(g) to mean ‘the termination of service
by reason of any cause other then removal by discharge dus to misconduct’.

C s adm;tted that the appellant was a permanent uncovcnanted amplogee of

~ +
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A the Company paid on mOnthly basit and he rendered service for over 29 years:
- "~ sand his-service.came 1o an-end by-reason of his-iendering -resignution whiche
was unconditionally accepted. It is- pot suggested that he was removed by;
discharge due to misconduct. Unguestionably. thercfore, the appeliamt has;, - -
- within the meazing, of the expressiop, thus retired fromy sepvies of the rospons-
dent and he is quahﬁea for payment of gramlty in terms of Rule 6. E332D -’ .

B. " "According to 1he High Court, the service conditions of the appei]ant were: .
governed by the Warks Standing’ Grders of the respondent. No exception has .
been taken to this finding. These Works Standing Grders were framed andi
certified under the Industrial Employment (Standing Orders) Act, 1946, The: )
Act was a legislative response to the laissez faif® rule of hire and fire g5 sweet:

- will. ¥ was an atempt at imposing statutory contract of service between two-

P parties uncqual to negotiate, on the focmag of equality. The intendment.
underlying the Act and the -provisions of the Act enacted to give effect:to-the-
intendment and the scheme of the A<t leave no room for doubt thay Stapd-
mg Orders ccmﬁgl wnder the Act become part of the statutory terms and.
ctmdmons of service between the employer and his employee and they. govern
the relationshp between the pariies [333E-334G} >

D Wesrem India Match Company Led. v. Workman ; [19741 | SCR 434, Work-
man of Messrs Firestone Tyre & ‘Rubber Co. of India (P) Ltd. v. . Management-
and Ors { [1973] 3 SCR 587 at 612. Workmen i Buckingham and Carnatic
‘Mills Madras v. Buckmgham and Carnatic Mills : [1970] 1 Labour Law Journa}
26 at29. Mls. Glaxo *Laboratories (I} Lid. v. The Presiding Officer, Labour-
Court, Meerut & Ors; [1984] 1 SCC 1. Agra Electricity Supply -Co. Lid v.
Sri Alladin & Ors; [1970] 1 SCR. 806, referred to.
Upon a combined reading of Standing Order (5.0.) 54 along with Rule 5
and 6(a) of the Gratuity Rules, it becormes distinctly clear that payment of”
gratuity was an express or statutory conditions of sérvice governing the relation. | '
: - ship between the appeant and the respondent. Therefore, it would be oblipatory
F . upon the respondent to pay grataity on retirement to the appellant. If the'
respondent refuses 1o pay or discharge its statutory obligation, the claim can
be enforced by 2 civil suit.  Fhe High Court was of the opinion that in view of
Rule 177 of the Gratuity Rules, recovery. of gratuity cannot  be enforced bya ' -
_civil sujt. But upen an Industrial dxqpute being raised, the Industrial Tribuna!® ),4
may be in a position ‘to award the graluity asa matter of right evenunder the ..
G existing Tuled, In reaching this conclusion the High Court overlooked the effect
of t_he certified Stafding Ordsrs and the inter-relation between the Gratuity "
Rules and S.0* 54, When under 1946 Act, an obiligation is cast on the em-

- - ployer to specifically and precisely Jay down the conditions pf service, Sec, 13(2)
subjects the employer to a penalty if ady act is done in con't:avemton of the -
Standing Orders certified under the Act. A facel of collective’ bargaining is that:
any settlement arrived at betwgen the parties would be treated as incorporated
in the contract of service of each employee governed by the settiement. Similarly,
gertified - Standing Orders which statutorily prescribe the conditions of service: *-

H shall be deemed to be lncorporaled in the contrdcr of employment of each em- -
' ployee with his employer If the employcr commits a bréach of the contract’
of employmient, the same can be cnforce‘d or remedied- depending. upon the:

-
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'Te‘hefsought’byacwll suit. The Jurlsdrctlan of givil court amongst others is
~determined by the naturz of relief claimed. I the rélief claimed is a money
-decree by enforcing statutory. conditions of service, the civil court wounld

‘ -ccrtafpiy-havcjurisdic:ian to grant the relief. [335F-337B]

ta_baur Law Text and "lfc;feriah' by Paul D&vies and Mark Freedland p.233
sand System of Ind:estrial Relations in Grear B iiain ps 58-59, referred to.

In the instant cass, the appellant filed the suit alleging that he was éntisled
“fo payment of gratuity on completition” of service®or the period prescribed. He
-alleged it and the High Court accepted it as a condition of service, Iig bn:ach
would give rise to a civil dispule and civil suit would be the only remedy. In the
-case of worknmen go¥rned by the [ndustrial Disputes Act, 1947, Sec, 33(cH2)
ay provide an additional forum to recover monetary benefit. It is not sugges-
ted that app"ilant was a2 workman governed by the Industrial Disputes Act. The
_#igh Court was, therefore, in error in holding that the remedy wids only by
-way of an industrial dispute and not by a civil suit. [337C-D]

-

The Court while inteiprzting and enforcinig the relevant gratuity rules will

1 to bear in mind the concept of gratuity, The fundamenta] principle under-
lying geatuity is that it is a retirement benefit for long service as a provision for
~old age. Demands of socia! security and social justice, made it necessary to

- provide for payment of gratuity. On the enactment of lhe Payment of Gratuity

Act 1972a siatutory Imblhiy wgs cast on the cmp]oyer to pay gratuity.
. “{338C-Dj}

Pension and gratuity which have much in common are well-recognised retiral
“benefits as measures of sotial security. It is now wellsertled that pension isa
tight and payment ofit does not depend upon the discretion of the employer,
ot it can be denied at the sweet will or fancy of the employer. If pension can
‘be recovered through civil suit, there is no gusuﬁcauon in treating gratuity on a
different footing, Pension and gratuity in the'marter of retlral benefits and for
recovering the same musi be put on par. [339G-H ; 340A]

Burhanpur Tapti Mills Lid. v. Burhanpur Tapti Mills Mazdoor Sangh ; [1965].
(1) LLY 453, Deokinandan Prasad v. State of “Bihar & Ors., {1971] Supp. SCR
634, State of Punjab & Anr. v. Igbal Singh, [1976] 3 SCR 360, D.S. Nakara &
Ors . Union of India, [1983) 2 SCR 165 ; referred to.

)

If the rules for payment of gratuity become incorporated. in the Standing-

~«(irders . and thereby acquired the status of the statutory condition of service, an

arbittary denial referable to whim, fancy or sweet will of the’ employer must be
sejected as arbitrdry. Sec. 4 of the 1946 Act which confers power on the certi-
fying officer or the appellate authority to adjudicate upon the fairness or reason-
ablencss of the prowsxons would.enable this Court to reject.that part of Rule 10

which. confers absclufe’ discretion on the employer to pay gratuity even ifitis

eamed at its absolute discretion, as utterly. unreasonable, ineffective and
snenforceable. That part cf Rule 10 must, therefore, be treated as ineffective and
wn enforceable. £340C-D] - .
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The claim to absolute discretion not {0 pay grafuity cven when itis earnsd -
is a hang over of the laissez faire days and utterly inconsistent with the modern
. notion of fair industrial relations and, therefore,-it must be rejected as ineffective
and bence unenforceable. [3401-1]

Western India Match Campany Lid. v, Workmen [1974] 1 SCR 434
referred to.

wt

Our*Constitunon envisages a socnety governed by ru]e of law. Abso‘ute dis-

. cretion uncontrolled by guidlines which may permit denial of eguality’ before
lay is the anti-thesis of rule of law, Absolute discretion not judicially reviewable
ipheres the pernicious tendency to be ‘arbitrary and is, therefore, violative of
Art. 14. Equality before law and absolute discretion to grant or deny benefit of
the law are dxamet;n:a]]y opposed to each other and cannot co-exist. Therefore,,
also the conferment of absolute discretion by Rule 10 of the Gratuity Rules to
gwe or deny the benefit of the rules cannof be upheld” and must be l'e_]ectcd as.

: unenforceable [341A-C] .

CIVIL APPELLATE IURISDICTION le Appeal ®

No. 18030f 1070 « ~ *
" From the ]udgment -and Order dated 6.8.1968 of Patna H1gh
Court in first appeal No. 444 of 1967.°

DN Mukkenee " Ranjan Mukker;ee AK Ganguh & SC ‘
Ghosh . for the appe]lant .

R.B. Datar and Ms. Vina Tamta for the respondents.
"'Ihe-Iudgm'ent of the Coilrt was delivered by

DEASI J. . Appellant, an employee of Tata Iron and Steeh
Company Limited (‘Company’ for short) has been chasing a mirager
. to wit to recovér a paltry sum of Rs 14040 bemg the amount of”.
gratuity to which he was entitled for- the continuous service render-
ed by him from December-31, 1929 till August 31, 1959 under what
are styled as Retiring Gratuity Rules, 1937 (‘Gratuity Rules’ for
_short) from the Cornpany and in this. wholly unequal fight he laid
down his life before enjoying the pittance to which he was entitled
after three decades of loyal service. What a dreadful return for abject -
loyalty 7 When the: appe]]ant retired- by resignation from service he.
was paid his provident-fund dues but gratunty which he was entitled
10 be paid under the relevant rules was not paid to him. When the
appellant c]almed payment of gratulty, the respondent turned deaf"
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i

ears to it. Appellant sevred a nétice dated Séptember 6, 1981 call-

ing upon the respondent to pay- the amount of gratuity being Rs. -,

14040-. The Company did not respond to the notice. Thereupon

_ the appellant filed M.S. No. 452 of 1962 i in the court of Subordinate

Judge at Jamshedpur.

The respondent appeared and contested the suit inter-alia con-
tending that “in terms of the contract of service and particularly hav-
ing regard to the relevant rules unider which gratuity can be claifned,
the same is payable. on certification of satisfactory service bythe
‘head of-the department, and it is payable at the absolute discretion

of the Company irrespective of whether the employee has or has not

performed all or any- of the conditions stated in the rules and no
employee howsoever “otherwise eligible s entitled as of right to any

“payment under the rules.’ .

The learned trial Judge framed the issues bn'which parties .
were at variance, The learned Judge held that the plaint does dis-,

close a cause of action and the. plaintiff was entitled to claim and
recover the amont of gratuity with interest theréon. Accordingly,
the suit was decreed aguinst the Company directing it to pay the

amount c]almed in the plaint with future interest at 6% per annum
with costs. ‘ . :

. . .

The respondent Company preferred First Appeal No. 444 of
1963 in the High Court of Judicature at Patna, A Division Bench
of the High Court held : i) that the service conditions of the plain.
tiff were governed by the Works Standing Orders and that 1t was
an implied condition of service .that the palintiff could get gratuity
in accordance with the Gratmty Rules ; 4i) that in view of Rule 6,
an employee governed ~ by the Gratuity Rules is not entitled

to claim the same as a matter of right but he merely attains

the benefit of eligibility or smtabmtv for the retiring gratuity and

not the right 4 iii) that unti! and unless the Company has dec:ded to
" pay the gratuity in accordance with Rule 7 or. otherwise, the mere ~

fact of the'employee becoming eligible to get it under the relevant
rules which can be enforced in a-civil court because the matter of

. payment of gratmly is at the absolute discretion of the Company as

provided in Ru]e 10, and the employce, howsoever. unfortunate the
position- may be under the modern stage of the society is not entitled
to claim it as a matter of right because’ even though payment of
gratuity under. the Gratu:ty Rules is an 1mphed condition of service,

E.
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yet thie cond:tlon is further condxtloned by the provnsmns made inthe

Ritles and is subject to them iv) that such a claim may be enforced

before the Industrial Trlbunal under the Industrial stputes Act, -

1947 but it is not possible to hold -that the law oF contract or the
law of master and servant which is the only law to be enforced in a
civil court can justify o interpretation of the Gratuity Rules jn

question that the’ plaintiff can be granted decree for payment of -
gratuity on the footing that it was the unconditional or uncondition-

ed contractual obligation of - the employer to pay such a money ; v}

A

. the payment of gratuity money is not a gift-pure and simple, but -

~ under the relevant rules it 1s in the nature of an incohate claim or

interest-and not a right enforceable by a suit in cout, because under

the contract of service, the grant of gratuity has been left to the sole -

discretion of the employer--as the relevant rules provided that no

- employee howsoever otherfvise eligible shall be deemed to beentitled

"as of right to any payment under the rules. Accordingly the appeal
was allowed and the judgment and decree of the trial court were set

easide and the plaintifi’s suit was dlsmlssed d:rcctmg thc partxes to
bear thclr costs. : :

Hence tfu’é appeal by the 'plainﬁ,{’f by spe'ciai leave.

At the out;et 1t is necessary to nollce the rclevant rules relied
upcn By the respondent in support of its submission that the gra-
tuity cannot be claimed as a matter of right and the cfaim to gratuity
cannot be enforced in'the civil court. The Remmg Gratuity Rules

“came into force with effect. from April 1, 1937 and at the relevant

time, the rules as aimended in 1948 were in operation. Rule 5
provides for' retirement of every uncovenanted employee of the

Company on attaining the age of 60 years SUb_]ECt 1o the r:ght of the -

‘company to grant cxtension. This rulei is a mere mcorporatnon of |

5.0. 54 which provides for retirement on altalmngthe age of60
Rules 6, 7 and 10 may becxtracted

“6. (a) Subject to the conditions referred to in these -
rules, every permagnient unconvenanted employee.of the Com:
pany, whether paid on .monthly, weekly or on daily basis,
including those borne on the pay rolls of the - Company of
the Collieries and at Ore Mines and Quarries, will be eligible
for a retiring gratuity which shall be edqual to half a month’s
‘salary or waggs for every completed year of continuous service)
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-subject tosa mammum of twenty months salary or Wages in
all,

(b) Provided that when an employee digs, retires or is
«discharged under ‘Rule 11(2)(ii) . and (iii) hereof, before he.

“has served the Company for a continuous period of 15 years;

2 gratoity ordinarily limited to half a month’s salary or
‘wages for each qualifying year may be paid subject, however,

{Amended vide Board 'Resolutibn No. VII dated 2nd

July, 1953.) s o R

(¢) The. retiring grafuity will be based on the rate of
the salary or wages applicable fo the employee in the last
‘month of actwe service or if the employee has retired while

{on Ieave m the ]ast monlh priot to the emp!oyee going on
leave, | ‘ :

(d) In the case of an uncovenanted employee who has
‘been transferred to another Tata concern, the retiring * gra-
‘tuity payable to him under Rule (4) 8 () hereunder will be
‘based on the rate of the salary or wages applicable to the
Aemp]oy'ce in the last-month of service With the Company,

. (In foree from 1.4.1946 as per Board Resolution

dated 8.4,1948)

1. Notwnhslandmg apything contained in these Rules

:a gratuity shall become due and be payable and shall always

‘have been deemed to have become due and payable only in -
such instalments and over such period or periods as may
be fixed by the Board of Directors of the Company or subject
1o the direction of the Board by the Managing Agents. Until
:any such instalment shall become or have become due and -
“payable, .th'e_ employee -or any dependent who qualifies for

~payment under the Gratuity Rules shall not be eligiblé to

[fgceive or be paid any such instalment of the gratuity.

10, All i‘etir‘ing gratuities granted under these Rules
-other than special pratuity to be pdid under the provisions of
Rule 22 hereof shall be at the absolute discretion of the Com-

ey
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pany irr'es'pbctive of whether an employee ha$ or has not.
performed all or any of the conditions herein after stated,
and no employee howsoever otherwise eligible shall be deem- -

-ed- to ‘be-entitled as of nght to any pamyent under fhese -
Rule

* (Amendecd vide Board ,Resolutaon No. v dated 25 8-
1955).”

A

«  The contention of the respondent is that. the plaintiff did not

retire from service but he left the serwce of the CQmpany by resign~
ing his post. ThlS aspect to some extent agltated the mind of the-
High Court. It may be dealt with first. Itis not only not in dis-

" pute, but is in fact conceded that the plaintiff did render continuous.
~ service from December 31, 1929 till August 31, 1959, On exact com~
putation, the plaintiff rendered service for 29 years and 8 months. Rule- |
6(a) which prescrjbed the e];glblhty cnterlon for payment of gratuity- «

provides that every permanent uncovenanted employee of the Com-

" pany whether paid on menthly, weekly or daily basis will be eligible for-

retiring gratuity which shall be equal to half a month sa]ary Or Wages
for every completed year of continuous service subject to a maximum

dies, retires or is discharged under Rule 11(2)(it) and (iij) before he has.
served the Company for a continuius period of 15 years he shall be

paid a gratuity at the rdte therein mentioned. The expression -

‘retirement’ has been defined in Rule 1 (g) to mean ‘the terminations

~ of service by reason of any cause other than removal by distharge:
" due to misconduct’. It is admitted that the plaintiff was a perma-- -

nent unconvenated employce of-the Company- paid oh monthly:

.. basis and he rgarldered service for over 29 years and his servi_ce,came
-to an end by reason of his tendering resignation which was uncandi--
- tionally accepted. It is not suggested that he was removed by dis-

cimrge due to misconduct. Unquestionably, therefore, the plaintiff’

retired from service because by the Ieiter Annexure ‘B’ dated” August

26, 1959, the resignation tendered by the plaintiff as per his Ietter
dated July,: 27, 1959 was accepted and he was released from his.
service with effect from September 1,1959, The terminatiop of
service was fhus on account of resignation of the plaintiff. being.
accepted by the respondent. . The plaintiff has,” within the meaining,
of the expression, thus retired from service of the respondent and:

" hé¢ is qualified for payment of gratuity in terms of Rule 6.

A

it
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Rule 7, in our opinion, has hardly any relevance because it

enables the Company to pay gratuity by instalments,

It is Rule 10 which is material for the purpose. It provides
that payment of retiring grataity under the Gratuity Rules, other. -
. than special gratuity to be paid under the provisions of Rule 22
‘which is not the case herein, shall be at the absolute discretion of
the Company irrespective of whether.an employée has or-has not
performsd all or any of the gconditions hereinafter stated, and no
employee howsover otherwise eligible shall be deemed-to be entitled

- as of right to any payment under the rules. The stand taken. by

the respondent to deny gratuity to the plantlﬁ' is that gratuity pay-
able under the rules is a matter of employer’s largesse to be distri-
buted at the absolute discretion of the Company and cannot be clai-
amed as a matter of riight even if the concerned employees has fulfil-
led the eligibility criteria. It is the interpretation of this Rule

which would govern the outcome of this appeal. -

1t may be mentioned that the High Court which ultimately

‘upheld the contention of the respondent has specifically held that

gratuity was an implied condition of service of the plaintiff in accor-
dance with the relevant rules. The High Court reached this con-

~ ¢lusion by first- referring to Works Standing Orders framed by the.

Company which govern the conditions of service of the plaintiff.
In other words accerding to the High Court, the service conditions

of the plaintiff were governed by the Works Standing Orders. It *°

_is therefore necessary to determine the character of the Works
Standmg Orders Exh. C framed by the Company, This aspect was
overlooked by the High Coyrt with the consequence that tne High
Court found it difficult to. enforce the claim of gratuity against the
respondent by a decree of the court. What then is the character of
the Works Standing Orders framed by the Company ? Are they
mere unenforceable rules or are they statutory in character or have
a statutory fldvour 7 If they are statutory in character and they form

. part of the contract of service of every employee governed by the

same, then the question would be whether its brqpch can be’ repalr-
. ed or enforced by a civil suit ?

The Parlaiment enacted the Inudstrial Employment (Standing
Orders) Act, 1946 (‘1946 Act’ for short). The longtitle of the Act,
provides that it was an act to require employers in industrial esta-
blishments formally to define conditions of employment under them.
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. -
The preamble ‘of the - Act provides that it is expedient to require
employers in industrial establishments to define with sufficient preci-
sion the conditions of cmployment under them and to make the
said conditions known to workmen employed by them. "By Section -
‘3, a-duty was cast on the employer governed by tlie Act to submit
to the Certifying Officer draft ‘standing orders proposed by him for
adoption in his industrial establishment. After going through the

I pr'o.ce‘durg prescribed in the Act, the Certifying Officer has to certify

H .

. the draft standing orders. Section &equire's the Certifying Officer
" to keep a copy of standing orders as finally certified under the Act

in a register to be mamtamﬁd for the purpose” Sub-sec. 2 of Séc-
© tion 13 imposes -a penalty on employer who does any act in -

contravention of the standing orders finally certified under
the Act, The act was a legislative response to the faissez fuirs rule

- of hire and fire at sweet will: It was an attempt at imposing a stati-

tory contract of service between two parties unequal to negotiate,

- on the Tooting of equality. This- was vividly noticed by this Court

in Western !r.'dia Mnrbh Company Lid. v. Workmen-l as under : -

“In. the sunny da.ys of the market economy theory
people sincerely. believed that the economic law of demand and
supply in the labour market would settle a mutuaily beneficial

_bargain between the employer and the workmen. Such a
“bargainthey took it for granted, would, secure fair terms and
Eonditions of employment to the workman. This law they vene-
rated as riatural law. They had an abiding faith in the verity
of this law. But the experience of the working of th]S law
over a long period has belied their faith.”’
SN . S S
The inter-]dme'nt_ underlying the Act’ and the provisions of the
Act enacted to give effect to  the intendment and the scheme of

- fhe Act leave no room for doubt that the -Standing Orders
* certified Ginder the 1946 Act become part of the statutory terms and

condmons of service between the employer and his employee and
they govern the relatlonchlp between the parties. Wortmen of -

- Messrs Fuesmne’Tyre& Rubb:r Co. of ndia (P) Lid. v. Manage-
" ment and Ors2 Workmen in Buckinghan and Carnatic ‘Mills Madras.

v. Buckmg/mm and- Carnatic Mills® and. M]s Glaxo Labpratorm_ -

() {1974] 1 SCR 434.
(2) {1973} 3 SCR 587 at 612. 7
(3 (197011 Labour law Journal 26 at 29,

1 V . .
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Ltd.v, The Pres‘idfng Officer, Labour Court, Meerut & Ors.!

‘The High Court recordeéd the finding that service conditions of
the plaintiff were governed by the Works Standing Orders. No.
exception has been taken to this finding. it may at once be noted
that the Works Standing Orders of the Company are Certified
Standing Orders, under the 1946 Act evidenced by Certificate No. 45
dated March 18, 11950. 8.0. 54 provides that every uncovenanted
employee of the Company shall-retire from service on attaining the
age of 60 years. This S$.0. 54 is.bodily incorporated in Rule 5 of
the GratuityaRules. Relying.on $.0. 54 and the evidence recorded
in the case, the High Court reached the conclusion that payment of

‘gratuity was an implied condition of service of the plaintiff. Rule

6{a) provides that ‘subject to the condilions prescribed in the

crules, every permanent uncovenanted employee of the Company will:

be eligible for a retiring gratuity in the maaner ang‘ to the extent
for a retiring gratuity in the manner and to the extent mentioned
therein. Retiring gratuity becomes payable on retirement, which
means termination of service by reason of any cause other than

" removal by discharge due to misconduct. On a combined reading of

5.0, 54 and the Rule 5 of the Gratuity Rules the High Court rightly
concluded that payment of gratuity was a condition of, service “but
somehow the High Court qualified it by saying that it was an
implied condition of service. It is well-sattled by a catena of deci-

. sious, that Certified Standing Orders bind all those in employment

at the time of service as well as those who are appointed thereafter.’

Agra Electricity Supp.fy Co. Ltd. v.-Sri Aliadin & Ors® Now upon a :

combined reading.of S.0. 54 alohg with Rule 5 and 6(a) of the
Gratuity Rules, it becomes distinctly clear that payment.of graftuity
was an express or statutory condition of service and fo this
limited extent the finding of the High Court has to be "modi-
fied. ‘ :

If paymen‘t of gratuity is thus shown to be a statutory or express
condition of governing the relationship between the plaintiff and the

company, it would be obligatory upon the company to pay the

gratuity on retirement of the plaintiff. If the company declines or
refuses to pay or discharge its statutory obligation, could the claim
be enforced by a civil suit? The High Court was of the opinion

(1) 1984]18CCH
{2y 11970] 1 S.C.R. 806.
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- that even though payment of gratuity was a condition of service in-
" view of the provision confained in Rule 10, the same canmot be.

claimed as.a matter of right or its recovery canzot be enforced by a
civil suit. The High Court was constrained to observe that Rule 10

“which' confers absolite discretion on the Company to pay the

gratuity at its sweet will is ‘unconscionable and incompatible with the
modern notions or conditions which ought to ~govern .the. relations

“between employer and that upon an industrial dispute being raised,
the Industrial Tribunal may be in-a position to award the gratuity
asa matter or right even under the existing rules, but-according 10 -
- High Coutit, it cannot be enforced by a civil suit. In reaching this

conclusion the High. Court - overlooked the effect” of certified
Standing Orders aud the inter-relation between the Retiring Gratuity

- Rules and 8.0, 54.

At this stage it would be appropriate to examine the ‘effect of

.a breach of condition of servicz which is either statutory in charaeter
or has.the statutory flavour: When under 1946 Act, an obligation -

is cast on the employer to specifically and precisely lay down the
conditions of service, Sec. 13(2) subjects the employer to a penalty if
any act is done in contravention of the Standing Orders certified
under the Act. It would appear that such conditions of service pres-
cribed in Standing Orders get Incorporated in the contract of service
of each employee with his employer. A facet of collective bargaining
is that any settlement arrived at between the parties would be

“treated as incorporated in the contract of service of each empldyee

governed by the settlement. Similarly certified Standing Orders

‘which statutorily prescribe the conditions of service shall be deemed

to be incorported in the contract of employment of each - employee

*with his employer, As far as ‘the incorporation "of the results of
collective bargaining into the individual contract of employmens:
is concerned, the courts have .in_effect created a presumption-
of more or less systematic translation of the results of collective |

bargaining. into individual contracts where these results. are in
practice operative and effective in controlling the terms on' whick

employment takes place : (Labour Law Text and Materials by Paul
‘Davies and Mark- Freedland p. 253) O Kahn Freund describes

collective bargaining as crystalised custom to be imported into' con-

' tracts of employment on the $am® basis as trade custom (Systeth

of Industrial Relations in Great Britain p. 58-59). This would be all
the more true of certified Standing Orders goverding conditions of
service between workman and his employer. If theemployer -com-

7eits a bréach of the' contract of ¢employment; the same can be en-

-
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. Xorced or remedied depending upon -the relief sought by a civil suit.
.- If contract for personal service is sought to be specifically enforced

by a decree of civil court, the court will have to keep in view the

_ provisions of Sec. 14 of the Specific Relief Act, 1963 which provid- .

es that contract for personal service cannot be specifically enforced.

‘We are not concerned with the éxqeptions to this rule such as the
power of Industrial Tribunal to grant relief of reinstatement. We

are concernad with the jurisdiction of civil court, The jurisdiction

‘of civil court amongst otliers is determined by the nature of relief
claimed. Now if the relief claimed is a money decree by enforcing

statutory conditions of service, the civil court would certainly have

Jjurisdiction to grant the relief. Plaintiff filed the suit alleging that

he was entitled to payment of gratuity on completion of service for
the period prescribed. He alleged it and the Hi gh Court accepted
it as a condition of service. Its breach would give rise to a civil dis-

“pute and civil suit would be the only remedy. In the case of work-

man governed by the Industrial Disputes Act, 1947, Sec. 33(6)(2)
may provide an additional. foram to recover monetary benefit, - It

is not suggested that plaintiff was a workman governed by the

Industrial Disputes Act. The High Court was, therefore, in error

‘in holding that the remedy was ohly by way of an industrial dispute
and not by a civil suit.

In reaching this conclusion, the Court High
closed the door of justice to every employee though entitled to
gratulty but would not be a workman within the meanipg of the Ind-
ustrial Disputes Act, 1947 to recover the same, except wher¢ a pro-

- secution can be successfully launched for an offence under Sec. 13(2)

against the employer.

One more difficulty the High Court experienced in the way of
the plaintiff maintaining the suit' and recovering the amount of
gratuity was that under Rule 10 gratuity was payable at the absolute
discretion of Company and cannot be claimed as a matter of right.

“Undoubtedly, Rule 10 confers' discretion on the company to pay the

gratuity even if the same is earnéd by satisfying the conditions sub-
jectto which gratuity becomes payable.” Rule 10 provides that
‘ail retiring gratuities grantyd under the ruies shall be at the
absolute discretion of the Company. irrespective of whether an én-

" ployee has or has not performed all or any of the conditions set out in

the rules and no employee howsoever otherwise eligiblefshall be dee-

med to be entitled as of right to any payment under the rules.” Such -
- absolute discretion is wholly destructive of the character of gratuity

as a retiral benefit. It is satisfactorily established and the High

S
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Court has so rpled that pa.yment of gratuity was a condition of )

service albeit impljed condition of service which part does not stand

- scrutiny. 1946 Act was amended specifically in 1956 by Amend--

aing Act 36 of 1956 by which power was conferred upon the - Certify-
ing Officer or appe]late authority to adjudicate.upon the fairness or

reasonableness of the’ provxslons of any standing orders. It is not.

“clear whether the Rule J0 which apppears to have been framed in
~ the heyday of laissez faire has been recast, modified or amended to-
“bring the same in conformity with the modern notions of social
justiceand Part 1V of the Constitution. Assuming it is not done,
- the court while interpreting and enforcing the relevant rules will

have to ‘bear in mind the goncept of gratuity. The fundamental :

| prmcmie underlymg gratuity is that itis a retitément benefit for long.
- service as a provision for old age. Demands of social security and
social justice made it necessary to provide for payment of gratuity.
On the enactment of Payment of Gratuity ‘Act, 1972 a Statutory
. liability was cast on the employer 1o pay gratuity.
Pensioh and gratuity coupled with contributory ‘Providegt
Fund are wellrecognised retiral benefits. These retiral benefits
ar¢ now governed by various . statutes such as the Employees Provi-
dent Fund and Miscellaneous Provisions Act, 1952, the Payment of
Gratuity Act, 1972, These statutes were legislative responses to
. the devcloﬁng notions of fair and llu;_nané conditions of work, be-’
“ing the promise of Part 1V of the Constitution. Art. 37 provides that
‘the provisions contained in Part-IV-Directive Principles of State
Policy, shall not be enforceable by any court, but the principles-
therein laid down are nevertheléss fundamental in the governance-
© of the country and it shall be the duty of the State to apply these-
. principles in making laws.” Art. 41 provides that ‘the State shall,
. within the limits of its economic capacity and development, make
effective provision for securing  the right to work, to education and

‘ - to public assistance in “cases of unemploymesnt, old age,ssickness .

and disablement, and in other cases of undeserved want.” Art. 43
obhgates the State to secure, by suitable legislation to all
workers, a living wage, conditions of work ensuring a decent stan-
dard of life ant full enjoyment of leisure........." The State discharg-
ed its obligation by enacting these laws, But much before the State

enacted relevant legislation, the trade unions either by collectwe'

bargaining. or by statutory adjudication acquired certain benefits,
gratuity being one of them. Pension and gratuity are botli' retiral
benefits ensuring that the workman ”whc« has. spent his useful span

,f,l
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of life in rendering service and who never got a living wage, which
would have enabled him to save for a rainy day, should not be re-

-duced to destitution and pznury in his old age. As a return of long
service he should be assured social security to some extent in the
form. of either pension, gratuity or provident fund whichevet retiral
benefit is operative in the industrial establishment. Jt must not be
Torgotten that it is not a‘gratitious payment it has to be earned by
long-and continuous service.

'Can such social security measures be denuded of its efficacy
and enforcement by so interpreting the relevant rules that the work-
man could be denied the same at the absolute discretion of the em-
ployer notwithstanding the fact that he or she has earned the same by
Tong continucus service 7 If Rule 10 is interpreted as has been done
by the High Court, such would be the stark albeit unpalatable oyt
coma" It is therefore necessary to take a leaf out of histoty bear-
ing oa the question of retiral benefits like pension to which gratuity
is equated. In Burhanpur Tapti Mills Ltd. v. Burhanpur - Tupti Mills
Mazdoor Sa'rg;z(l) wherein this Court obspr\ed that :”* a Scheme of.
gratuity and a scheme of pension have much in common. Gratuity is
a lump sum payment while pension isa period payment of a
stated sum.” Undoubtedly both have to be earned by long and
continuous service.

~ For centuriss thecourts swung-in favour of the view that pension
is either a bounty or a gratitious payment for local service render-
ed dcphndmg upon the sweet will or grace of the employer not claim-
able as a right and therefore, no right to pension can be enforced.
through court, This view held the field and a suit t6 recover pension
was lield not maintainable, With the modern notions of social justice
and social security, concept of 'pens'gon underwent a radical change
and it is now well-settled that pension is a right and payment of it
does not depend upon the discretion of the employer, nor can it be
denied at the sweet will or fancy of the employer.. Deokinandan
Prasad v. State-of Bihar & Ors.®) State of Punjab & Anr. v. Igbal
*Singh(®y and D.S. Nakara & Ors. v. Union of India®). If pension which
is the retiral benefit as a measure ?f social security can be recovered

.

(1) T[1%965]1 LLT 453,

(2) . [i971] Supp. SCR 634.

(3} [1976] 3 SCR 360. ' S
(1) (198312 SCR 165 .
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through civil suit, we see no juStillCatIOﬂ in treatmg gratuity on-a .
dlfferent footing. Pension and gratuity in. the matter of renral ‘

beneﬁts and for recovering the same must be put on par.

The'quesiion then is : Can the court ignore Rule 10-7 If gra-

tuity is a retiral benefit and can be carned as a magter of right on *

fulfilling the conditions subject to which it is.earned; any rule cor-

fering absolute discretion not testablé on reason, justice or fair-play -

must be treated as utterly arbitrary and unreasonable and discarded.
If rulesfor payment of gratuity became incorporated in the Standing
Orders and thereby acquired the status of statutory condition of ser-

. “vice, an arbitrary denial referable to whim, fangy or sweet will of the
employer must be rejected as arbitrary, Sec. 4 of the 1946 Act which .~

_confers power on: the Certifying Officer or appellate authority to ad-
Jjudicate upon the fairness or reasonableness of the provisigns would
.enable this Court to reject that part of Rule 10 conferring absolute

- discretion - on the employer {0 pay or not to pay the gratuity even ~

(if it is earned as utterly unreasdnable and unfair. It must be treated

* . as ineffective and unenforceable. It is well-settled that if the Certify-

ing Officer and the appellate authority under the 1946 Act while
certifying the Standing Orders has power to adjudicate upon the
fairness or reasonableness of the provisions of any standing orders,
-this Court in appeal under Art. 136 shall have the power to do the
' same thing when especially it is called upon to enforce the unreason-
_able and unfair part of the Standing Order. Tt therefore follows
that part of Rule 10 which confers absolute discretion on the em-
ployer to pay gratuity even if it is earned, at its absolute discretion

b

i-".é

is'ineffective and’ unenforceable This approach does not acquire

_ any, precedent but. if ore is needed- the decision of this Court in -

‘Western India Match Company Ltd. case clearly rules to that cffect,
" In that case, the company relied on a special agreement which was
to some extent in derogation of the provisions of the certified Stan-
“ding Order:. The Court observed that to uphold such special agree-
‘ment would. mean giving 4 go-by to the prmcrple of three party
participation, “in the settlement of the termsof employment, as
“represented by, the certified Standing Orders and therefore, the

"inconsistant part of special agreement is ineffective and unenforce-

able. The claim to. absolute discretion not to. pay gratuity even
when it is earned is a hangover of the laissez faire days and utterly
inconsistant with the medern notions of fair industrial relations and
therefore, it must bé I'CJCCth as incffective and hence unenforee-
able,
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Viewed from a slightly different angle, our Constitution envisa-
ges a’ society governed by rule of law. Absolute discretion un-
controlled by guidelines which may permit denial of equality before
law is the anti-thesis of rule of law., Absolute discretion- not
judicially reviewable inheres the pernicious tendency to be arbitrary
and is therefore violative of Art, 14. Equality before law and absolute
discretion 1o grant or deny benefit of the law are diametrically
opposed to each other and cannot co-exist. Therefore, also the *
conferment of absolute discretion by Rule 10 of the Gratuity Rules
“to give or deny the benefit of the rules cannot be upheld and must
abe rejected as unenforceable.. :

The High Court rcverscd thc decree of the trial court on the
sole ground that Rule 10 confers an absolute discretion on the .
Tespondent -company to pay or not to pay gratmty at its sweet will.
Once Rule 10 is out of the way, the judgment of the High Court
.has to be reserved. Accordingly, this appcal succeeds and will have
1o be a]]owed

The irial court decreed the plaintifi's ' suit  with
«costs and. with interest at 6% per annum. Interest at 6%, per
annum has become utterly irrelevant in these days with devaluation
.of the rupee. Further in our opinion, the company declined to meet
its obligation on an utterly unreasonable ‘stand apnd denied to the
plaintifff or a period of a quarter of a century what the plaintiff
was legitimately entitled without the slightest shadow of doubt.
“Therefore, while allowing the appeal in order to compensate the loss
suffered by the plaintiff who died before enjoying the fruits of his
.decree, we direct that the  interest shall be paid at 15%, per annum .
and full costs throughout.

Accordingly, this appeal is allowed and the judgment and decree

.of the High Court are set aside and the decree of the trial court is

restored with this modification that the interest shall be paid on the

' principal amount of Rs 14,040 at 15% from 1.7.1959.till payment
and full costs throughout be paid to the plaintiff. The costs p]amtxﬁ'

jin this Court is quantified at Rs 5,000. The payment shall be made
within a period of two months from today. '

.I;I.S.K, ' , o ~ Appeal slisived,



