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SUDHI.R CHANDRA SARKAR A 

v. 

TATA IRON & STEEL CO. LTD. AND OTHERS. 

March 2l, 1984 B 

[D.A. DESAI, A.P. SEN AND V. BALAKRTSHNA ERADI, JLJ 

Retiring.Gratuity Rules, Jt.17-Rule l(g)-Definition of •Retirement' scope of 
~Employe"e after working for 29 years left service by resignation which wa.r O/Jll!l-

·~ed by·eJriplofer...;_Whelher ernployee could be said to hdve retired from service. CJ 

Retiring Gratuity Rul.s, 1937-Rule 10 validity of. Part of Rule 10 which 
·Confers absolute discretion on employer to pay gratuity, evep If it is earned, at Us 

~ a~solute discMtion._ is in'effective and enforceable. 

Industrial Employment (Standi11g, Ordets) Act, J9<f.6-Section_3-Certlfie• D 
S~anding Orders'-Nature of-Whether form part oJ contract of }ervice-Whetlier 
their breach can be repaired by civil suit. 

Words and Phrases-"Gratuity"-Concept of, Gratuity js a retiral benefit as 
meaJure of Social security,· it is not gratuitous but has to be earned by long an4 
continuous .service ; it ccin be recovered through civil suit. 

1he aj,pellant who rt:signed from ser~ice of the respondent company after 
,serving ·rdr over 29. years was not paid retiring gratuitf by the respondent, even 
,when the appellant had become eligible foe it under the relevant gratuity rules 
styled as the Ri:tiring Gratuity Rules, 1937 (Gratuity Rul_es for short). The 
appellant filed a suit in the Court of Subordinate Juda:e for rec_overiilg the 
amount of &ratuity. The Subordinate Judge decre~d the suit. The High Court 
allowed the appeal flied by the respondent. Hence this ai)peal. The re_spon­
dents submitted ; (t) that since the appellant did not ret~re from the servi~_ but 
Jett .tbe service by resigning the post, he was not eligible for gratUity under 
Rule 6 of the Retiring Gratuity Rules, 1937 ; (2) that under Rule JO the retiring 

. ..gratuity was payable at the abso_Jute discretion of the respondent ar;id could not 
be c1ainied as a matter of right by the appellant even if he had become eligible 
for it ; and (3) that claim to gratuity could not be enforc~d in the civil court. 

Allowing the appea J, 
' 

HELD ! Rule 6(a) which prescribed the eligibility criterion for payment of 
· -retiring gratui·y prOvides, [inter alia, that every· permanent uncovenan.ted _eitt­

·pJoyee of the Company, will be eligible for retiring gratuity. The cxpre!;ion 
-~, •retirement' has been defined in Rule l(g) to mean 'tQ.e ter~ination of service 

by reason of any caus,e othef then removal by discharge due to misconduct'. 
It js admitted that the appellant .was a permanent uncovenanted ernployee.9( 
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A the Company paid on monthiy basi~ and he rendered service for over 29 )nn• 
.:and.his-.serv.fce:.ca1ne to ·an ·end b;)"·."'ftll'.son. 'Of .. ·his-····tendering Arerignativn. wl\icht.. 
was unconditionally_ accepted. It is. Qot suggested that· be Wa!- 11e~ovecl bY? 
discharge due tb fniscond_uct. Unquestionably. therefo-rc~ tH api;leUaRt has.:. 
,within th~ meaning, of the_ ex,pr.essiop, thus retired from 5«.Hic.t mf ~ respon.:~ 
dent and

0

he is qualified for payment of gratuity in term• Of Ihle 6. [J32D'Pl' 
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'AccOrding to the High Court; the service cond•tions. ?f the appellant were.· ,._. .. 
g,oveFned by the WOrks Standing ~rder_s of the _ fesporrcfent. No exception has, P' 
be~n taken to this finding. The&e WDrks Standing Orders were framed andi 
certified -under the·_ Industrial _Employptent (St~nding Orders) Act, 1946. The-~ '· 
Act was a Jegislati~ response to the laiiSez fai~ rule of hire and fire lit sweCt.i 
Will·· It was an attempt at imposing staiutory con'tract of service betWeen, two· 
parti~s uncqu_al to negotiat~, on the. footiris of Cqua\ity. The intendment. 
Underlying the Act and the ·piov:isions of the Act en~cte.d to give effect:to·tlte· 
intendment and the scheme of the A<;t leave no roon1 for doubt that: Stand~· 
i~g 6r~ers·certifii1 under the Act become part of the statutory tenns and. 
Con'ditions of service.between the eniptoy~r and his. employee and they. govern 
the relationship between the parties.[333E-3J4G] t 

Western India Match Company Ltd. v. Workman; [1974] I SCR 434. Work­
man Qf Afessrs Firestone Tyre.& RUbber Cn. of India (P) i.td__. v .. ManOgement· 
and Ors~ [i973] 3 S~ 587 at 612. JVorkmeTi ;n. Buckingh°'n.z and .CarnatiC. 
Mills Madras v. Buckingham and Carnatic Mills: [1970] I Labour Law Journal 
26 at 29. M/s. Glaxo •Laboratories (/) Ltd. v. The Presiding Officer, L'abour­
Gourt, Meer-ut & Ors; [198:1-J I SCC i: Agra Electricity Supply Co. Ltd. v. 
Sri Alladin & Ors; [1970] i SCR 8~6, referred to. 

Upon a combined f'ad(ng of Standing Order (S,O .. ) 54 along with Rule 5· 
and 6(a) of the Gratuily Rules, it becomes distiac~-ly clear that payn1e;·Jt of. 
gratuity was ai;i express or statutbry conditioi:is of service gov:erning ·the rel.at Ion-~ 
ship between the appellant and the respondent. T~erCfore, it w-ould be obligator:Y 
Upon the respondent to pay gratuitv. on retirement to the appella1it. If the 
res'Pondent refuses -i:o pay or di.,ch;rgc its statuiory obligation, tbe claim· can 
be enfbrced ~Ya civil Suit. "fhe High Court was o_f the opinion that in view of 
Rule 1·~ of t~e Gratuity Rules, recovery_ of gr~tuitY c:1nnot be enforced by a ~ ~ 
civil sujt. But upon_ao ln_dustrial dispute being raised·, the Industrial Tribunal' . _,,,. 
may be in a position to award the grituity as a m~t:U:r of right evCn'under the .,~ 
existing rule~. Jn.reaching this Conclusion the High. Court overlooked the effect 

of th~ certified Stahding Ord~;s and the inter·felation between the Gratuity 
Rules and s.o· 54, When urider 1946 Act, an obi-ligation is cast on the em­
ployer to specifically and precisely .Jay down the conditions 9f service, Sec.· 13(2) 
subjects· the employer to a penalty if pd.y act is done in cOa.travention of the 1 

Standing Orders certified. under the Act. A facel of collective' bargaining is that: 
any settle1nent arrived at bet"X,een the _parties WoUld. be treated as incorporated 
in tbe contract of service of.each employee governed by the settJeITu:nt. Similarly, 
aerti5ed .Standing Orders which statutorily prescribe the conditions of servi·cC· i~ 
shall be deemed to be Incorporated in the cont·ra:ct. of en1ployment of each em­
ployee with his employir.- If the employer commit-s a breach of the contract' 
of emplo)'nient, the -same can be cnforce'd or: remedied- depending·upon the: 
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· Telief souJiht by 1t civil suit'. The jurisdiction of c;iviJ court amorigst Others is ~A 
·'4e_lermined by the natur.! ·of reliefclainied. If the relief claimed is a money 
decree by enforcing statutory_ conditions of service, the civil court would 
certainly·have jurisdictiJn to grant the relief.- [335F·337B] 

ia~our Low Te;<t and .\f,;teria!.}· by Paul D~vies and Mark Freed/arid p.233 
"1f!d Sys1e111 of I11d:ntri11!_ Rdafions in Great_ B irain p~ 5!?-59, referr~d to. . B 

Jn the instant ca<;':, the ar,::J)cllant filed the suit all~ging that he was ¢ntilled 
to _payment of gratuity on comp!eti!ion- of ~eryicte'or the period prescribed. He 
--alleged it and the High Court accepted it as a- condition· of service. Jts·br~ch 
would 3ive rise to a civi_I dispute and civil suit would be the only remedy. Iri the 
-case of worknien go~ Tnerl J>y th~ Cndustrial Disputes Act,. 1947, Sec, 33( c)(2) 
may provide an additional forum to reeover monetary benefiL It is not sugges­
ted that aPpellant was a wo_!·kman governe_d by the Indu.strial Disputes Act. Tbe 
Jii.gh Court was," rherefpre, in error in holding that the re-medy was on1y by 
·way of an industrial dispute a~d not by a civil suit. [33 7C-DJ 

··The Court while int~fpr~ting and enforcing the reJeYant gratuity rules will 
1 to .bear in m.ind the co11cept of gratuity. The fundamental principle under­
lying giJatuity is that it is a retir~ment benefit for long service as a pro'vision fc;tr 

~-<:>Id age._ Demands of social security and social justice, made it necessary to 
.-,provide for paymer1t of gratuity. On the enactment of the Payment of Gratuity 
Act, 1972 3 statutory liability w1s cast on the employer to pay gratuity. 

· . . . [338C-D] 

Pension and gratui_ty which have muth in common are well-recognised retiral 
·-benefits as measures.or sodaJ s_ecurity. It is now well-5.ettled that pension is~ 
right and payment o'it does not depend upon the discretion of the employer, 

'f!Or it can be denied at the.sw'¥!t wilJ or fancy of the emplciyer_. If pension can 
he recovered through civil suit, there is no justification in tf-eatfng -gratuity on a 
different footing. Pension ·and gratuity in the~·matter of retiral" benefits and for 

. . . 
recovering the same must be put on par. [339G-H; 340A] 

Burha11pur Tapti Mills (.td. v. Burhanpur Tapti Mills Mazdoor Sangh; [196$] 
(I) LLJ 453, Deokinan¢an Prasad v. State of "Biha< & 0-s., [1971] Supp. SCR 
<i34, Stale of.Punjab & 4nr. v. Iqbal Singh, [1976] 3 SCR 360, D.S. Nakara & 
Ors. v. Union of India, [1983] 2 SCR !65 ; referred to. 

If the r~les f0r payment of gratu.ity become incorporated. in the S~nding · 
-Ord,~rs and thereby acQuired the status of the statutory condition of service, an 
.arbitfary denial refi;:rable to whim, fancy or sweet will of the· enlployer must be 
.rejected as arbitnfry. Sec. 4 of the 1946 Act which confers power on the Certi­
,fying officer or the appe11ate authofity to adjudicate upo_n the fairn.:ss or .reason­
ableness of tlre provisions would-enable this Court to reject .. that pQ.rt of Rule 10 
WhiCh_ <;onfers abso!ut'e ~ discretion on the employer to pay gratuity even ·if it is 
earned~- at its absolute discretion, as utterly_ unreasonable, ineffective and 
,Jneniorceable. That part of Rule 10 must, therefore, be· treated as ineffective and 
unenforceable. [340C-D] • 
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A The claim to ab.solute.discretion not to pay gratuity even when it-is eafned ·. 
is a hang ove-r of the laiss'ez faire dciys and utterly inconsiStent with the modefn 
notion of fair industrial relations and, therefore, ·it must be rejected as ineffective: 
arid bence nnenforceable. [340H] · • 

Western India Match Company Ltd. v. Workm•n, [1974] I SCR 434; 
B referred to. 

c 

D 

Our--Constitution envisages a society .govCr'ned by rule of law. Abso!ute dis~ 
. cretion u·ncontrolled by gtiiclJines which may per~it denial of equality· befO're· 

Ja)V is the anti-thesis Of rule of law~ Absolnte' discretion not judicially reviewable­
inheres the pernicious tendency to be 'arbitrary and is, therefore, violative of 
Art. 14. Equality .before law and absolute discretion-to grilnt or deny benefit of 
ih~ Jaw are diameti;ica1ly opposed to each oiher and ca.nnot co-exist. Therefofe,, 
also the conferment~of absolute discretion by RU1e 10 of the Gratuity Rules to" 
give' or deny the benefit of the rules cannot be upheld, and must be rejected as. 
unenforceable .. [34!A·CJ 

CIVIL APPELLATE JURISDICTION : Civil Appeal • No. 1803 of 1070 • 

From the Judgment·and Order. dated 6.8.1968 of Patna Righi 
Court infirst appeal No·. 444 of 1961. • · -

E D.N. Mukhe~iee, Ranjan Mukhe~iee, A.k. Ganguli & S.C. ~ · 
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Ghosh -for the appellant. 

R.B. Datar and Ms. Vina Tamta fot the re.spondents. 

The•Judgment of the Court was delivered by 

DEASi J .. Appellant, an employee of Tata Iron and Steel' 
Co!Ilp~ny Limited ('Company' for short) has been cljasing a mirage:~ 
to wit to recover a paltry sum of Rs 14040 -being the amount of. 
gratuity to which he was entitled for. the· continuous service render-_ 
ed by him from Dec~p:iber 31, 1929 till August 31, 1959 under what 
are styled as Retiring Gratuity Rules, 1937 ('Gratuity Rules' for 
short) from the Company and in this wholly unequal fight he laid 
down his life before enjoying the pittance to which he was entitled 
after three decades of lqyal service. What a dreadful return -for abject 
loyalty? When the-appellant retired by resignation foJ!ll service he'!-. 
was paid his provident-fund dues but gratuity which he was entitled 
to be paid under the relevant rules was not 'paid to him. W~ell the 
appellant claimed payment of gratuity, the respondent.iurn~d deaf ., .. 
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ears to it. Appellant sevred a notice dated September 6, 1981 call.- A­
inK upon the r.espondenf to pay· the a111ount of gratuity being Rs.·. 
14040-. The Company did not respond to the notice. Thereupon 
the appellant ·file<l,M.S. No. 452 of 1962 in the court of Subordinate 
Judge at Jamshedpur. 

. ·.::x· 

The respondent appeared and contested the snit inter-alia con­
tending that 'in terms of the contraet of service and particul.arly hav­
ing regard to the relevant rules under which gratuity can be claimed, 
the same ·is payable. on certification of satisfactory service by the 
'heag of.the department; and it is payable at the absolutediscretion 
of the Company irrespective of whether the employee ha.s or has not · C 
performed all or any. of the conditions stated in the.rules and no 
employee howsoever ·otherwise eligible is entitled as of right to any 
payment under the rules.' 

The learned trial Judge framed the issues .On which parties . 
were at variance. Th°' learned Judge held that the plaint does dis-. 
close a cause of action and the. plaintiff was entitled to claim and' 
recover the amont of gratuity with interest thereon. Accordingly, 
the suit was decre~d against the Company directing it t.o pay the 
amount claimed in the plaint with future interest at 6% per annum 

4 with costs. 

The respondent Company preferred Fi~st Appeal No, 444 of 
1963 in the.High Court of Judicature at Patna. A Division Bench 
of the High Court lteld : i) that ·the service conditions of tlie plain: 
tiff were governed by the Works Standing Orders and that 1t was 
an implied condition of service .-that the palintiff could get gratuity 
in accordance with the Gratuity Rules ; (ii) that in view of Rule 6, 

..--. an employee governed · by the Gratuity Rules is not entitled 
to claim the same as a matter of right but he merely attains 
the benefit of eligibility or suitability f9r the retiring gratuity and 
not the rigljt ~iii) that until and unless the Company has deciqed to 
pay the gratuity in accordance with Rule 7 or otherwise, the mere 
fact of the employee becoming eligible to get it under the.relevant 
rules which can be enforced in a civil court because the matter of 
payment of gratuity is at the absolute discretion of the Company as 

.~ provided in Rule IO, and the employee, howsoever.µnfortunate the 
position may be under the modern stage of the society is not entitled 
to claim it as a matter of· right because · even tho.ugh payment of 
gratuity unde(the Gratuity Rules is an impjied .condition of service, 
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yet tlie c~ndition is further conditioned by the provisions made in the . . . 
Rules and is subject to them ; iv) that such a claim may be enforced 
before the Industrial Tribunal under the Industrial Dispu.tes Act, · 
1947 blit it is not possible to hold . that the law 0"1' contract or the 
law of master and servant which is ihe only law to be enforced in a 

. . 

civil court can justify otf interpretation of the Gratuity Rules jn 
question that the• plaintiff can be granted decree for payment of 't 
gratuity on the footing that it ~as the unconditional or uncondition-
ed contractual obligation of. the employer to pay such a money; v) 

. the ·payment of gratuity money is not a gift-pur0 and simple, but' · 
under the relevant rules it IS in the nature of an incohate claim Of 

interest·and not a right enforceable by a suit in couit, because under 
the contract of service, the grant of gratuity has been left.to the sole 
discretion of the employer· as the relevant ru!Cs provided that no 
employee howsoever other~vise eligible shall be.deemed to be·entitied 

·as· of right to any payment under the ruin Accordingly the appeal 
was allowed and the.judgment and decree of the tlial court were set 

,.aside and ]he plaintiff's suit was dismissed, directing the parties to 
bear their costs. . .. 

tience this appeal by the plaint\ff by special leave: 

. lE At the out~et i; is nec~ssary to n~tice the releva~t rules rtlied .... 
upon by the respo.ndcpt in support of its submission that the gra­
tuity cannot be claimed as a matter of right and the claim to gratuity 
cannot be enforced in the civil court. The Retiring Gratuity Rules 

·came into force with effect from April. J, 1937 and at the relevant 
time, the rules as ai11ended in 1948 were in operation. Rule 5 

JI provides for' retirement of every uncovenanted employee of the 
Company on attaining the.age of 60 years subject to the right of the 
company to. grant extension. This rule is a mere incorpo'ration ,of ,!"" 
S.O. 54 which provides for retirement on attaining me age of 60. 
Rule.s 6, T and !_0 may be.Cxtracted : · . 

"6. (a) Subject to the conditions· referred to in these 
rules, ev~ry per map.cot unconvenanted employee.of the Com' 
pany, whether paid on monthly, weekly or on daily basis, 
including those borne on the pay rolls of the Company of 
the Collieries and at Ore Mines and Quarries, will~ eligible 
for a retiring gratuity wh.ich shall be equal to half a month's 
salary or Wagj!s for every completed year of continuous setvice;, 
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• ·subject to•a maximum of twenty months salary or wages in A 
all, 

(b) Provided that when an employee di~s. retires or is 
·discharged under .Rule· I 1(2)(ii) and (iii) hereof, before he 
'has.served tlie Company for a continuous period of 15 years1 

a gratuity ordinarily limited to half a month's salary or 
·wages for each qualifying year may be paid subject, however, 
to a maximum of 6 n\onths' salary O.f wages in all. 

(Amended vide jloard Resolution No. VII 'dated 2nd 

B 

. . 
.July, 1953.) · C 

. (c) The retiring grafuity will be based on the rate of 
ilhe salary or wages applicable to the employee iii.the last 
month of active service or if the employee has retired while. 

-0n· leave, in the last month prior to the employee going on 
1!eave. 

(d) In the case. of an uncovenanted employee who h~s 
'been transferred to another Tata concern, the retiring · gra­
tuity payable to him under Rule (4) 8 (a) heretinder will be 
based on the rate of the salary or wages:applic~ble to the 

-employee in the last·month- of' service with the Company, 

On force from 1.4. \.946 as per Board Resolution 
,,<lated 8.4. 1948.) 

7. Notwithstanding a~ything contained in these Rules 
:a gratuity shall become due and be payable and shall always 
have been deemed to have become due and payable only in · 
oSuch ins ta !men ts and over such period or· periods as may • 
be fixed. by the Boa;d of Directors of the Com2any or subject 
to the direction ·of the Board by the Managing· Agents. Until . ' . . 

'any such instalment shall become <Jr have become due and · 
·payable, .the employee· or any dependent who qualifies for 
:payment under the Gratuity Rules shall not be eligible to 
receive or be paid any such instalment of the gratuity. 

10. All retiring gratuities granted under these Rules 
·-Other than special gratuity to be paid under the provisions of 
:Rule 22 hereof shall be at the absolute discretion of the· Com-
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pany irrespective of whether an employee ha•s llf has not 
performed all or any of the conditions herein after stated, 
and no employee howsoever otherwise eligible shall be deem· · 
ed to be entitled as of right to any pamyent under these 
Rule: 

.(Amended vide Board _Resolution No. v dated 25 8: 
1955)." 

The contention of the· respondent is thatthe plaintiff did not 
retire from service but ·he left the service of the CQmpany by resign­
ing his post. This aspect to some exteni agitated the mind of th.e· 

. ·High Court. It may be dealt with first. It is not only not in dis­
pnte, ·but is in fact conceded that'the plaintiff did render continuous .. 
service from December.31, 1929 till August 31, 1959'. On exact com· 
putation, the plaintiff rendered service for 29 years and 8 months. Rule· 
6(a) which prescribed tbe eligibility criterion for payment of gratuity· • 
provides that every ")Jermanen·t uncovena11tetl employee of the Coin· 
pany w.hether paid on monthly, weekly or daily basis will be eligible for 
retiring gratuity which shall be e'!ual to half a month salary or wages· 
for ever.y ~ompleted year elf continuous service subject to a maxiinum. 
of20 months salary or·wages in.all provided that when an employee 
dies, retires or is discharged under Rule I 1(2)(ii) and (iii) before he hai>o 
served the Company for a continu111us period of 15 years he shall be 
paid a gratuity ·at· the rate. therein mentioned. The expression · · 
"retirement' has been d~fin.ed in Rule I (gl, to mean 'the termi'nation" 
of.service. by reason of any cause other than removal by diseb argc 
due to misconduct'. It is admitted that the plaintiff was a perina·· · 
nent unconvena'ted employee of· the Company paid on mont]lly· 

. . basis and he rendered service for over 29 years and his service. came 
· to an end by reason of his tendering resignation which WaS unc(}!)di·· 
· tiona!Iy accepted. It is not suggested that he was removed by dis· 

cllbrge due to misconduct. Unquestionably, therefore, the plaintiff. 
re.tired from service be.cause by the Jetter Annexure 'B' dated· August 
26, 1959, the resignation te.ridered by the plaintiff as per his letter 
dated July,. 27, 195.9 was accepted and he was released from his 
service with effect from September 1,1959, 'the terminatio11 of' 
service was thus on account of resignation of the plaint.iff being. 
accepted by the respondent. . The plaintiff has, within the meaining, 
of the e~pression, thus ~tired from service of the respondent .anc!-, 
he is qualified for payment of gratuity in terms of Rule 6. 

. ( 



I 

s.c .. SARKAR' v. TATA IRON & STEEL co. (Desai, J) 333 

Rule 7, i: our opiruon, has hardly any relevance because it .\: 
enables the Company to pa,y .gratuity by iilstalments. 

It is Rule 10 which is material for the purpose. It provides 
thatpayment of retiring gratuity under the Gratuity Rules, other . 

. than special gratuity to be paid under the provisions of Rule 22 
which is not the case herein, shall be at the absolute discretion of 
the Company irrespective of whether an employee has or ·has not 
performed all or any of the •condition~ hereinafter stated, and no 
employee howsover otherwise eligible shall be deemed ·to be entitled 

· as of right to any payment under the rules. The stand taken by 
the respondent to deny gratuity to the pla'ntiif is that gratuity pay­
able under the rules is a matter of employer's largesse to be dis.tri­
buteJ at the absolute discretion of the Company and cannot be clai­
.med as a matter of right even if the concerned employees has fulfil­
led the eligibility criteria. It is the interpretation of this Rule 
which would govern the o.utcome of this appeal. 

It 'may be mentioned that the High Court which ultimately 
upheld the C<?Otention of the respondent has.specifically held that 
gratuity was an implied condition of service of the plaintiff in accor­
dance with the relevant -rules. The High Court reach.ed this .con­
clusion by first· referring to Works Standing Orders framed by the 
Company which govern the conditions of service of the plaintiff. 
In other words acc~rding to the High Court, the service conditions 
of the plaintiff w<;re g9veined by the Works Standing Orde,rs. It 
is therefore necessary to determine the character of the Works 

' Standing Orders Exh. C framed by the Company. This aspect was 
-overlooked by the High Cowt with the consequence that tne High 
Court found it difficult to enforce the claim of gratuity against the 
respondent by a decree ofthe court. What thei< is the character of 
the Wotks Standing Orders framed by the Company ? Are .they 
mere unenforceable rules or arc they statutory in character or have 
a statutory flavour? If they are statutory in character and they form 
part or'the contract of service of every employee govemed by the 
same, then the question would be whether its bn;;1ch can be ·repair-
ed or enforced by a civil suit ? -

c: 

The Parlaimen"t enacted the Inudstrial Employment (Standing 
Orders) Act, 1946 ('1946 Act' for short). 'fhe long·title of the Act. EE 
provid<;s that it was an act to require employers in industrial esta­
blishments formally to define conditions of employment under them. 
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The preamble of the ·Act provides that it is expedient to require 
employers in in!fustrial establisbmenfs to define with sufficient preci­
sion the conditions of employment. under them and to .make the 
said conditions known to workmen employed by them. ·By Section · 

"3, a duty was qst on the em!Jloyer governed by tlie Act to submit 
to the Certifying Officer draft standing orders proposed by him for 
adoption in his industrial establishment. After going through the 
pro.cedur~ prescribed in the Act, the Certifying Officer has to certify 
.the draft standing orders. Section ~equires the Certifying Officer 
to keep a copy of standing orders as finally.certified under the Act. 
in a register to be maintaintd for the. purpose.' Sub-sec. 2 ofSec­
tion 1'3 imposes .a p~nalty on employer who does any act in 
contravention of the standing orders finally certified under 
the Act.. The act wa.s .a Jeghlative respo11se to ,the laissez fairs rule 

·of hire.and fire at sweet wilL It was an attempt at imposing a statu­
tory contract of service between two parties unequal to neg~tiate, 
on the footing of equality. T.his was vividly noticed by this Court 
in Western India Mntch Comp.any Ltd. v. Workmen' a> under : 

"In the sunny days Df the market economy theory 
peopl~ sincerely believed that the economic law of demand and 
·supply in the labour market would settle a mutually beneficial 

• bargain between the employer and the workmen. Such a 
bargaintheY. took it for granted, would, secure fair terms and 
e'onditi0ns of employme.nt to the workman. this law they vene­
rated as natural law. They had an abiding faith in the verity 
of this . faw. Bui the experience of the working of this law 
over a J~ng period has belied their faith." · 

• 
The intendment underlying the Act and the provisions ·or the 

Act enacte'd to give effect to the intendment and the scheme 'Of 
the Act leave no room for doubt that the Standing Orders 
certified under the 1946 Act become part of the statuto;·y te'rms and 
conditions of service between the employer and his employee aiid 
they govern the ~elationship between the parties. Workmen of 

. Messrs Firestone•Tyre &' ·Rubb:r Co. of India (P) Ltd. v. Manage­
ment and Ors;' Work;nen in B'"kinglian and Carnatic •Mills Madras· 
v. Bu~kingham and· Carnatic Mi/Ls.3 and. M/s G/ax!l Labwatories (/.) 

(I) {1974] l SCR. 434. 
(2) . (1973] 3 SCR 587 at 612. 
(3) .(1970] l La~our law Journlll 26 at 29. 

• 

. . 



. r 
s.c SARKAR v. TATA 1R01' AND sniEL co. (.Desai; f.)' . 

.Ltd. v. T-he Presiding Officer, Labour·Colirt, Meerut & Ors. 1 

. The High Court recorded the finding that service conditions of 
the plaintiff were governed by. the Works Standing Orders. No 
exception has been ta,ken to this finding. it may at once be noted 
that the .Works Standing Orders of the Company are Certified 
Standing Orders, under the 1946 Act evidenced by Certificate No. 45 
da~ed. March !8, 1950. S.0. 54 provides that every uncovenanted 
employee of the Company sha\~ retire from service on attaining the 
age of 60 y~ars. This S.0. 54 is bodily incorporated in Rule 5 of 
the Gratuity.Rules. Relying.on S.0. 54 and the evidence recorded 
in the case, the High Court reached the conclusion that payment of 
gratuity was an implied condition of service of the plointiff. Rule 
6(a) provides ihat 'stibject to the conditions prescribed in the 

·rules, every permanent uncovenanted employee of the Company will: 
be eligible for a retiring gratuity in the manner and to the extent 
for a retiring gratuity in the manner and to the ex\ent mentioned 
therein. Retiring gratuity becomes payable on retirement, wjlich 
means termination of- service by reason. of any cause other than 
removal by discharge due to misconduct. On a combined reading of 
S.O. 54 and the Rule 5 of the Gratuity Rules the High Court rightly 
concluded that payment of gratuity was a condition of. service but 
somehow the High Court ·qualified it by saying that it was an 
implied condition of service. It is well-5'ttled by a catena of deci­
sions, that Certified Standing Orders bind all those in employment 
at the time of service as well as those who are appointed thereafter.' 
Agra Electricity Supply Co. Ltd. v. Sri Aliadin & Ors.2 Now upon a 
combined reading. of S.O. 54 alohg with Rule 5 and 6(a) of the 
Gratuity Rules, it becomes distinctly cl~ar that payment-of gratuity 
was an express or statutory condition of service and fo this 
limited extent the finding of the High Court ha~ to be ~modi­
fie(I. 

c: 

E: 

·' 

F 

If payment of gratuity is thus shown to be a statutory or express 
condition of governin,g the relationship between the plaintiff and the G 
company, it would be obligatory t1pon the company to pay the 
gratuity on retirement of the.plaintiff. If the company declines or 
refuses to pay or discharge its stattitory obligation, could the claim 
be enforcejl by a civil suit? The High •court was of the opinion 

(1) [1984] ISCC 1 
(2) · [1970] l S.C.R .. 806. 
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. that even though payment of gutuity was a c9ndition of service. in· 
view of the· provision contained in Rule JO, the same cannot be. 
claimed- as.a matter of right or its recovery canno.t be enforced by a· 
civil suit. The High Court was constrained to observe that Rule IO 

·which 'confers absolute discretion on the Company to pay the 
gratuity at its sweet .will is. unconscionable and incompatible with the 
modern notions or cpnditions which ought to govern .the. relations 
between employer and that upon an i_ndustrial dispute being raised, 
the Industrial Tribunal may be in ·a posjtiori to award the gratuity 
as a matter or right even under tile existing rules, but according to ' 

High Court, it cannot be enforced by a civil suit. In reaching this 
conclusion ·the High. Court· overlooked the effect" of certified 
Standing Order~ and the inter-relation between the Retiring Gratuity 
Rules and S.O .. 54. 

At this stage it would be appropriate to examine the effe~t of 
. a breach of condition of service which is either.statutory in 'character 
or has._the statutory flavour: When under 1946 Act, an obligation 
is cast on the employer to specifically and preci'sely lay down the 
conditions of service, Sec: 13(2) subjects the employer to a peqalty if 
any act is done in contravention of the Standing Orders certified 
under the Act. It would appear that such conditions ·of service pres­
cribed in Standing Orders get incorporated in the contract of service 
of ."ach emi?ldyee with his employer. A facet of collective bargaining 
is that any sett-lement arrived at between the parties would be 
treated as incorporated in the contract of service of each employee 
governed by the settlement. Similarly c~rtified Standing Orders 
which statutohly prescribe the 9onditions of service shall be deemed 
to be incorported in the contract of employment of each . employee 
with hisemplo')ier.. As far as ·the incorporation ·of the results of 
collective bargaining into the individual contract of. employmeni' 
is concerned, the courts have in effect created a presumption· 
of more or less systen1atic translation of the results of collective 
bargaining. into individual contracts where these results. are in 
practice operative and effective in controlling the terms on whicli 
employment takes place : (Labour Law Text and Materials by Paul 
Davies and Mark· Freedland p. 233) 0 Kahn Freund describes. 
collective bargaining as -ctystalised custom to be imported into con­
tracts of employment on ~he fame basis. as trade custom· (System 
of Industrial· Relations in~ Great Britain p. 58-59r This w<;>uld be all 
the more true of certified Standing .Orders governing conditio_ns of 
ser:vic'e between workman and his employer. If the employer com· 
·mits a brfach of the· contract ef ~mployment; the -same' can be en-

i 
I • 
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:forced or remedied depending upon . the relief sought by a civil suit. A 
If contract for personal service is sought to be specifically enforced 
by a decree or civil court, the court will have to keep in view the 
provisions of S~c. 14 of the Specific Relief Act, 1963 which provid-. 
es that contract for personal service cannot be specifically enforced. 
We are not concerned with the ex~eptiom to this rule such as the 
power of Industrial Tribunal to grant relief of reinstatement. We 
are co.ncerned with the jurisdiction of civil court The jurisdiction 
of civil court amongst others is determined by the nature 6f relief 
claimed. Now if the relief claimed is a money decree by enforcing 
statutory conditions of service, the civil c~urt would certainly have 
jurisdiction to grant the relief. Plaintiff filed the. suit alleging that 
he was entitled to payment of gratuity on completion of service for 
th.e period prescribed. He alleged it and the High Court accepted 

B 

it as a condition of service. Its breach would give rise to a civil dis­
pute and civil suit would be the only rem·edy. ·1n the case of work-

. man governed: by the Industrial Disputes ·Act, 1947, Sec. 33(c)(2) 
IPay provide an additional. forum to recover monetar;- benefit • .It 
is not suggested that plaintiff was a workman. governed by the 
Industrial Disputes Act. The High Court was, therefore, in error 
in holding that the remedy was only by way of an industrial dispute 
apd not by a civil suit. In reaching this conclusion, th'e Court High. 
ckised the door of justice to every employee though entitled to 
gratuity but would not be a workman within the meaning of the Ind­
ustrial Di·sputes Act, 1947 to recover the same, except' where a pro­
secution ~an be successfully launched for an offence under Sec. 13(2) 
against the employer. 

One more difficulty the High Court experienced in the way of 
the plaintiff maintaining the suit· and recovering the amount of 
gratuity was that under Rule 10 gratuity was payable at the absolute 
dispretion of Company and cannot be claimed as a matter of right" 
Undoubtedly, Rule 10 confers· discretion on the c61!Jpany to pay the 
gratuity even if the same is earned by satisfying the condition> sub­
ject-to which gratuity becomes payable. Ruic 10 provides that 
'ail retiring gratuities .grantyd tinder the rules shall be at the 
absolute discretion of the Company. irrespective of whether an e1n­
ployee has or has not performed all or any of the conditions set out in 
the rules and no employee howsoever otherwise eligiblejshall be dee.­
med to be entitled as of right to any payment under the rules.' Such 

·absolute discretion is wholly destructive of the character of gratuity 
as a retiral benefit. It is satisfactorily established and the High 
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Co_urt has so r)!le4 that paym~pt of gratuity was a condition ~f" 
service ~lbeit implied condition of s~rvicewhich part <loes not stand 
scrutiny. · 1946 Act was. amended specifically_ in 1956 by, Amend-­
ing Act 36 cif 1956 by whi.cli power was conferred upon the Certify­
ing Officer or appellate authority to adjudicate.upon the fairness ·or • 
reasonableness of the' provisions of any standing orders. If is not. 
clear_ whether the Rule JO which apppears to h;ive been framed in 
the heyday of laissez faire has been recast, modified or amended to 

··bring the same in conformity with the. modern notions of social 
justice and Part IV of the Constitution. Assuming it is not done, 
the court while interpreting and enforcing the relevant rules will 
have .to, bear in mind the \;Oncept of gratuity. The fundamental 
principle underlying gratuity is that it is a retirement b"neii.t for long. 

· service as a provision for old age. Demands· of sooial security and 
social justice made it necessary to provide for payment of gratuity. 
On the enactment of Payment of Gratuity Act, 1972 a statutory 
liability was cast on the employer to pay gratuity. 

Pensio'h a'lld gratuity collpled with contributory Provident 
Fund are \Vell·recognised retiral benefits. l:hese retiral benefits 
are' now·governed by various . statutes such as the Employees Provi­
dent Fund and Miscellaneous Provisions Act, 1952, the Payment of 
Gratuity Act, 1972. These statutes were legislative responses t(} 

·the developfng notions of fair and lunnane conditio~s of work, be-· 
ing the promise bf Part lV of the Constitution. Art. 37 provides that 
'the.provisions contained in Part-IV-Directive PrinciP.les of State 
Policy, shall not be enforceable by. any court, but the principles· 
therein laid down are nevertheless -fundamental in the governance 
of the country and it shall he the duty of the Stat·e to apply' these 

. principles in n;iaking laws." Art. 41 provides that 'the State shall, 
. within the limits of its economic capacity and development, make 
effective provision for securing the right to work, to education and 

·to public assistance in 'cases of unemployment, old_ age,• sickness 
and disablement, and in other cases of undeserved want.' Art. 43 
obligates the State to s"ec"ure, by suitable legislation to all 
workers, a living wage, conditions of work ensuring a decen.t stan­
djlrd oflife anti full enjoyment of leisure ...... _ ... ' The State discharg­
ed its obligation by enacting these laws. But much before the State 
~nacted relevant legislation, thJJ trade unions either by c<:>lleciive · 
bargaining.· or by statutory adjudication acquired certain benefits, 
gratuity being one of them. Pension and gratuity are both retiral 
benefits ensuring that the workmal) _who has spent his useful span 

,. 
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of life in rendering service and who never got a living wage, which 
would have enabled him to save for a. rainy. day, should not 6e re­
duced to destitutioa and p~nury in his old age. As a return of long 
service he should be assured social security to some· extent in the 
form of either pension, gratu'ity or provident fund whichever retiral 
benefit is operative in the industrial 'establishment. Jt must not be 
forgotten that it is not a ·grati.tious payment, it has to be earned by 
l~)Dg·and continuous service .. 

· Cii:n such social security measures be denuded of its efficacy 
and enforcement by so interpreting tqe relevant rules that the work­
man could be denied the same at the absolute discretion of the em­
ployer notwithstanding the fact that he or she has earned the same by 
long continuom service? If Rule 10 is interpreted as has been done 
by the High Court, such wotJ!d be . the stark albeit unpalatable out­
come.• It is therefore necessary to take a lea.f out of histoty bear­
ing oa the. question of retiral benefits like pension to which gratuity 
is equated. In Burhanpur Tapti 'Mills Ltd .. v. B:irhanpur. Tupti Mills 
Mazdoor Sangh(1) wherein this Court observed that :"a Scheme of. 

• . , ... • J 

gratuity and a schirne or pensfo.i1 have rnuch ;n ~om1,11on. Gratuity is 
a lump sum payment while pecision is a per10d payment of a 
stated sum." Undoubtedly both have to be earned .by long and 
continti9us service. 

'Jl For centuries th<>courts swung in favour of the view that pension 
is either a bounty or a gratitious payment for local service render· 
eel dep~nding upon the sweet will or grace of the employer not claim' 
able as a right and therefore, no righi to pension c.an be enforced. 
through court. This view held the field and a suit to recover pension 
was held not maintainable. With the modern notions of social justice 
and social security, concept of pens!on un.derwent a rad.ical change 
and it is no,w well-settled that pension is a right and payment of it 

;-.. does not depend upon the discretion of the employer, nor can it be 

denie.d at the sweet will or fancy of the employer. Deokinandan 
Prasad v. State· of Bihar & Ors.,(') State of Punjab & Anr. v. Iqbal 

·Singh('> and D.S.Naka;a & Ors. v. Union of India<'!. If pension which 
is the. retiral benefit as a measure of social security can be recovered 

I 

(l) [1965] 1 LLJ 453. 
(2) . [ 197J] Supp. SCR 634. 
(3) [19761 3 SCR 360. 

(II [1983] 2 SCR 165 
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through civil suit, we see no justi(ication in treating gratuity on a 
different footing. Pension and gratuity in the matter of retiral 
benefits and ·for recovering the same must be put on par. . . 

The question then is : Can the court ignore Rule 10.? If gra­
tuity is a retiral benefit "nd can be earned as a mauer ofright O,!l ' 
fulfilling the conditions subject to Which it is.earned; any rule cor>•. 
feriog absolute discretio11 not testable 'on reason, justice or fair-play 
must be treated a> utterly arbitrary and m1reasonable and discarded. 
Jf rulesfor paym.ent of grat11ity became incorporated in the Standing 
Orders and thereby acquired the status of statutory condition of ser­

'.vice, an arbitrary denial ref.erable to whim, fancy or sweet will of the 
· employer must be rejected as arbitrary. Sec. 4 of the 1946 Act which: 

. confers power on· rhe Certifying Officer or appellate authority to ad~ 
judicate upon ~he fairness or reasonableness of the provisiqns would 
.enable this Court to reject that pa;t of Rule IO conferring absolute 
discretion ·on the.employer to pay or not to pay (he gratuity ev<;n 
if it is earned as utterly unreas6nable and unfair. It must be treated 
as.ineffective and unenforceable. It is well-settled that if the Certify­
ing Officer and the appellate authority under the 1946 Act while 
.certifying t;.he Standing Orders has power to .adjudicate upon the 
fairness or reasonableness of the provisions ·of any standing orders, 
this (',ourt in appeal under Ait. 136 sh~ll have the power to do the 
same thing when especially it is called upon to enforce the unreason­
.able and unfair part of the Standing Order. It therefore follows 
. that part of Rule 10 which confers absolute discretion on the em­
ployer to pay gratuity' even: if it is' earned, at its absolute discretion 
is· ineffective and· une1iforceable. This approach does not acquire 

F . an:f. precedent but. if one is needed· the decision of this Court in 

H 

· Westem India Match Company Ltd. case clearly rules.to that effect. 
In that case, the company relie\I on a special agreement which was 
to some extent in .derogation of the provisions of the certified Stan­
. ding Order,. The Court observed that to uphold such special agree­
. ment would. mean giving a go-by to the principle of three party 
particip,ation,. in the settlement of the terms· of employment, as 

· represented by the certified Standing Orders and therefore, the 
· inconsi,5tani: part of special agreement is ineffective and unenforce­
able. The claim to absolute· discretrnn n,ot to. pay gratuity even 
when it is earned is a hangover of the laissez faire days and utterly 
inconsistant with the· modern notions of fair industrial relations and 
therefore, it must be rejected as ineffective and hence unenfor­
able. 

• 
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Viewed from a sliihtly different angle, our Constitution envisa­
ges a society governed by rule of law. Absolute discretion .mi­
.controlled by guidelines "f!hich may permit denial of equality qefore 
law is the anti-thesi5 of rule of law, Absolute discretion· not 
judiciallyreviewable inher~s.the pernicious tendency to be arbitrary 
.and is therefore violative of Art. 14. Equality before law and absolute 
<lii!Cretion to grant or deny benefit of the law are diametrically 
-0pposed to each other and ·cannot co-exist. Therefore, also the• 
.conferment of absolute discretion by Rule 10 of the Gratuity Rules 
to give or deny (he benefit of the rules cannot be upheJd .and must 
.be rejected as unenforceable. 

The High Court reversed the·decree of the trial court on tlte 
.~ole ground that Rule I 0 confers an absolute discretion on the . 
-respondent.company to pay or not.to pay gratuity at its sweet will. 
Once Rule IQ is out of the way, the judgment of the High Court 

. .has to.be reserved. Accordingly, this appeal succeeds and will have 
.1p be allowed. 

• The trial court decreed the plaintiff's suit with 
•.costs and. with interest at 6% per annum. Intere.st at 6'}'.,,per 
annum has become utterly irrelevant in these days with devaluation 
.-0f the rupee. Further in our opinion, the company declined to meet 
.its obligation on an utterly unreasonable ·stand and denied to. the 
•plaintifff or a period of a quarter of a century what the plaintijf 
was legitimately entitled without the slightest shadow of doubt. 
'Therefore, while allowing the appeal in order to compensate the loss 
·suffered by the plaintiff who died before enjoying the fruits of his 
-decree, we direct that the· interest shall be paid at 15% per annum . 
and full costs throughout. 

Accordingly, this appeal is allowed and the judgment and decree 
.0 f the High Court are set aside and the decree of the trial court is 
restored with thi~ modification that the interest shall be paid on the 
principal amount of ,Rs 14,04~ at 15% fr~m.1.7.1959 till pay':11e?t 
and full costs throughout be paid to the plamt1ff. The costs plamt1ff 
,in this Court is quantifie!l at Rs 5,000. The payment shall be made 
~ithin a period of two month5 from today. 

H.S.K. ' 
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