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R ol “ Bombay Judicial Service Recruitment R;}les 1956, Sub claise (b’) af clanse (i)

‘ af Sub rule (2) of Rule 5 scope of— Semomy-«For the purposes of seniority in the 7
'md:e of District Judges, whether the perwd during which. -one had worked as an Assis--
rant Judge conld be reckoned—Rrghf to be posfed as an fuspecting Jidge and Enmle-
rient o the .m!ary and. al!awance.s‘ u tl:e selection gr ademéefecfron Grade, whether ]
a separate grade. . - K . v

. ¥ »
. - ¥

-
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_The lud-c:al service of the State of Mqharas:htra consnsts of two branches—
namejy, £i) the Junior Branch and (ii) the Senior Branch. The Junior Branch con:
¢ - _zists of the following Ciass I Officers—(i) Judges of the Small Causes Courts at places
-ather than Bombay, (u) Civil Judges (Senior Division), (iii} Judges of the Small
: Causc;s Courts at Bombay and Metropolitan Mag‘:qtrwtes and (iv) Civil Judges (Juni-

- or Divisign) and Judiciai Magistrates of the. First Cfass.” The Sefiior Branch consists
of (:) District Judges, (i) the Principal Judge and Judges of Bombay City Civil Court, .
. (I'P) the Chicf Judge and the Addl. Chief] udge of the Small Causes Court, Bombay
(iv) the Chief Presidency Magistrate and the Additional Chief Presidency Maglstrate,
Bombay,.and (v) lhe Assistant Judgcs There is no separate cadre of selection gradc
District Judges or of Inspecting: Digtrict Judges referred to in the Rules which arc
framed under the plovrso to Article-309 of the Constltutlon The scale of -pay of_'
District Judpes prior to Jul}: 1,"1962 was Rs. 900+ 50-1000-60-1600-50-1 800.
- N v . .

- ) 1
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On the recommendation of 'the High Coart, ttie State GO\’crﬁment’paésed two’
resolutions one on 21- 10 1963 and another on July 20, 1974 sanctioning one post
“under the former with effect from 1-7-62 and five posts ‘under the latter with  cffect
from 1st Augtht 1974 of District Judges in the Selection Grade of Rs. 1800-100- -
2000, which is spei:lﬁcally stated to be a p'u-t of the pay scale of Rs. 900-1800, appli- .

* cable to. the cadre of Dlstnct Judges, Consequent upon the. rews'on of I’ay scales
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of officers of the cadre of the'Ih{lian Administrative Service the Statc Government
mochﬁed the pay scale of the selection grade District Fudges with effect from January,
] 1973 oy “the resolutiorn dated August 21, 1975 revising the Selechon Grade Pay
scale to one of 2000-125-2250. By ils earlicr Resolution dated 23- 9: 1969, the Govern-

ment also sanct!oned five temporary posis of District Judges in the same scale of .

Rs. 900-1800 for inspection of subordinate Courts and tagcllllg the problem of cor-

. ruptlon The High Court had faid down certain guidelings for posting a District

Tudge as n Inspectmg Distrlct Judlge and they aré (i) that the Bistrict Judge should
have put in’at least three years as District Judge and should have worked a$ such

P inany of the districts, (if).4hat his administrafive capacity should be relatively high

- D

]-].‘

and (iii} that he should have a 1casonablc @ngth of service ahead of him as a District
Judge till his rehrmcnt

by

. , -
-

The appellant was enrolled as an Advocate on December 14, 1951, In Fesporse
to the Notification inviting applications for th;_ purpose of recruiting member of
the Bar directly as District J udges under Rude 5(2) (1) (b} of the Rules, the appellant
aﬁplied for one of the posts and was also successful in getting selected and appoined
as an Assistant Judge by notification fssued on 2-1-1967.On Februa ry 19, 1973,
the appellant was appointed to officiate in the cadre. of .District Judges and’ later
conficmed as a District Judge with effect from August, 1, 1873. The seniority of the
appellant was fixed on the basis of his actual appomtment as "District Judge in April
1973. ‘

4
L

- : . | ) o ’ [ . B Y
. The appelant filed a writ péticidn under Article 226 of the constitution conten-
“ding" (l) that he .was entitled to reckon for purposes of his seniority in the cadre of
, District Tudges the period during which he worked as an Assistant Judge in accot-
dance with the proviso to sub clasuse (b} of clause (i} of sub rule (2} of Rule 3 of the
Bombay Judicial Recruitment Rules, 1956, and (iif that he 'was entitled to get the
salary and allowances in the Sclcctlon grade scale,or to be posted as an lnspectm!,
Judge. Both the contentions were negetived by the High Court and hence the appcal
by special leave of thc Court, . - -
A
Allowing the appeal in part, the Codrt,

-

HELD 1. Due to laches and absence of satisfactory explanatidn for the '

delay of nearly nine years, the question of the correctness of the seniority asmgned

©to thc pctltloner appellant in thc year 1973 cannot bc lookcd into. {708 F]

* 21, The appellant is entitled to the pay in the c:f:lc:ctlon grade pay scalc from
thc date on which-the immediate Junior (seniority bemg counted on the length of

o
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cdntinuouq officiation in the cadre of District Judges) ‘commencéd to draw salafy

- m ‘the selaction: gmda pay scale.. Heis also cntitle(l o a]l other consequcnttal relief -

A

ﬁawmg therefrom. 718 C- D] o .

4
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2. 2 Thc two Resoiutlons of the. Government sanctioning six posts of selcc-
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ks

tion gradc District Judges did not mdlcatc that there was any process of promiotion !

by selection or otherwise from the cadre of Districi Judges to the cadre of selection -
grade District Judges mvolvcd while sanctioning the selectlon gmde pay scale: There

was 1o question of even crossmg the efficigney bar. The said selection grade scale s

“was- sanictioned only to mztlgate the hardshlp caused by stagna'tion at-the hlghcst‘ '
Tevel of the original pay scale i.e. Rs. 1800, Tt was-just a timescale and an exlensmn ‘

or projection of thc pay-icale of Rs. 900 1800 applicable to the cadre of Dlstuct

Jur? ~es but conﬁncd to six persons in all. The sanctioning of selection grade pay"‘}“

Lscale for D;stnct Judges has nothing to do with the creation of the posts of Inspecting
District Jadges either. The true legal position is thaf: the first six persons int the senlpf
rity, list of judfies based on the 'length of cantinuous efficiation in the cadre of

Dlsmct Judges can only be recipionts of salary in the sélection grade pay scale,™’

therc hiing on[y six such selection grade sanctloned [7]0 G-H, 711 A-B]

"1’3. When it is kold - that the selection: gr ade District Jud'gcs do not consti-
tute a scparaie cadro, the H1gh Court . cannot in exercise of its general powers of.
control under Article 235 of the Constitution withhold the increment beyond Rs.

1800 in the scloct:on gradc pay scale unless thereisa. fuleoran executive instruction . -

which author(ses it to do #0. The selection gradc post is not a post to which promg-
¢ 'tiO" ins 10 be made nor-is there any cfficiency bar rule attached to it. rFurther itis

Wol Shown that the Govomm had !ssued any executive mstmctrons, enabling the"

Righ Court to withheld mcremcnts in ?he cxtended pay scale whlch is i this case
called as- de‘ectlon grade pay scale Thc pay scale to whxch a judicial officer i ig"
* entitled is a cond:tlon of service which'can be rcgulated by a statule or tules mede
. under the proviso to Article 309 or by executive msnuctlons issued under

Article 162 of the Comtltutson It cannot come within the range of the expression

" ‘control’ in Artlcla 235 of the Constitution. Iti is only where there is such a law, rule.

. or e‘xccutwe insfruction, the H}gh Court may act under Article 735 of the Constitu-
tution to sanction lt orto rafuse to sauctlon it. 1717 C-F] ST :

LR v, . L N
N
\

.

in the p:reﬁent casa the mere 110mencl£1turc gimﬂb the eXtcnded' pay scale as

- the sel..ct:on rade pay scale does. not lead. to the inference ‘that thcre is an -element

of,s—!prnon_mv_olvod hey sanctlpmng it. n the circuinistances it should be treated as -’ '

_just an extended pay séale which forms part of the pay scale of Rs. 900-1800 as clari-
fied in-the two Government orders.Sanc‘tiqning the sefection grade posts. The refusal
on the part of the High Court to Sanction the- selection grade pay scale to-the

- . ) i s
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appellant when it became due automatically on the ground that he was not “ound
fit to be s!anctioned' that scale of.pay is errotncous. [717 G-H 718 A]

. E A .
Sant Ram Sharma v. State of Rajasthan & Anr. [1968] ! S.C.R. 111; Laht
Mohat Deb & others v. Unton of India & Others AIR 1972, SC 951 B.S. Yadav &
Oﬂ‘mr; efc. v, State of Haryana & bt{:e}s erc. [198111 8.C.R. 1024 referred to. -

' ~

3. The High Court had not created any new cadre of Inspecting District

N\ “Judges and that it was only for the purposc of facilitating a Wrielfand casy reference

to sach officers as were Hoing inspection work under a scheme evolved by the High

Court for maintaining the efficiency of the Judicial Service that they” were bcmg)‘

‘referred to in common parlance as Inspecting District Judges. No rule was/evolved |

by the High Court to the effect that either the senior most-Judges or those promoted
by selection to that cidre should be posted as.Inspecting District Judges. Taking
_ the these guidelines together it is possible to post any District Judge who satisfies
the three conditions a§ an Inspecting District Judge even. though there may be _many
Diistrict Judges who are semor to him and who also satisfy the abeve conditions,

Since admlttedly theé poqts of Inspectmg District Judges do not constituic a separate . '

‘cadre superior to the cadre of District Judges, no person posted as an Inspecting
’Dlstnct Judge can claim seniority over a Dlstnct Judge who' is not holding such a

" post on that ground alone. [712 E-H}...
1, . %

.

. . ) : '7 ! B .
3.2. The High Court in the Judgment under apped! has, committed an error

in v1rtually treating the Inspecting District Judge as equivalant to - selection gr ade |

" District. Judges The creation of the posts of five Tnspecting District Judges had

nothing to do with the sanctioning of selection grade pay scale for Distiict Judges, )
© While the selection grade pay scale was sanctioned for six posts of District Jidges
* by the two Government Resclutions' dated October 21, 1963 and July 20, 1974, the |

five posts-of Inspecting District Judges were created by the Government Resolution
, dated September 23, 1969: These five posts were not posts with the selection gradé
pay scale which had already ‘been brought into force by the Government Reselution
of Octaber 21, 1953 It could not also have been the infention of the High Ccurt

" as well as of the Government at the time of the creation of thesc posis.of Inspecting

‘District Judges that the five senior-maost District and sessions- Judges in the State
should instead of disposing of important JudJcm! work bc engaged in inspecting a
mmlmum of 35 courts during & year, in writing reports and in carrymg out other
administrative work which would leave very litfle time to engage themselves in judi-

cial work. That is also clear from the guxdelmes laid down for the posting of an

‘officer as an-Inspecting Judge which could_be casily satisfied by younger and active
members working in the cadre of District Judges. [714 F, 715 H, 716 C-D}

. . P
. . . - . .

3 3, The H[gh Court also overlooked that’the specific case of the I-Ilgh Court

bﬂmg that no separate cadre of Inspecting District Judges had been oreated there

-
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4 . . could bo no eccasion tosconsider the casé of.the appellant  or any other District . A - L
" * Judge for such promotion. The selection grade District Judges are 6nly those who o
draw‘pa\'/ in pay scale of Rs. 1800-100-2000 for which no proni()tion is contemplated . ;
-and that ‘mére_posting as an Inspectmg District Judge by itself-does noi make an Co-
. oﬂ‘icer 50 postec[ supeuor to other District Judges. The true legal position.is that '
. while the first six persons in the senjority list of District Judgeq based on the length of -
contmuous officiation in the cadre of District Judges can be Tecipients of salary ..
_iri the sclection grade pay scale, the posts of Inspecting District Judges and of the B
.- _j Reglstrar necd not necessaiily be heid by them, Therefore, the question whether.
he appeal]ant can be posted as an Inspcctmg DlSt[lCt Judge is wuhm the d:scretmn' - .
O.F the ngh Court only. [716 F-H, 717 A-B, H] . : - ’ .

z - Lo S .

. . . . . . !
A .

1] - .

CiviL APPELLATE 'JURISDICIV‘ION:‘ Civil Appeal No. 435 of - - .

_ 1983, R o, S -
R U

4 * ]
-

-t Appea] by Spemal Jeave from the .Tudgment and Ord.er dated'. .
*the- 30th July, 1982 of the Bombay ngh Court in wnt petltlon D .
. No.63of19m o TR

; o -
L S L ) . ~
o - . - ) - - : 1
- Daparam Asanand, Gursahani. Appellant in person. o
' -A. V. Sawant, M. N S/zfoﬁ 8. M Shah and P, Sankara :
N Narayana for the Respondent. - A a A
-~ " g ) . . o :. . ( ) ' . ‘< . :7
- . ‘j B S g : : F
. . - o o N . .
o .The Fudgmefit of the Court was delivered by -
, . VENKATARAMIAH. T, -The two questions urged in thIS appeaf s
- filed agaifst the judgment of the High Court of Bombay are whether = - ~G '
~ the appel]ant is entitled to reckon for, purposee; of his sehiority in the e

. cadre of District Judges the perlod during which he- had worked as ., .
an Assistant Judge in accordauce-with the proviso to sub-clause (b) o o
of clause (ij of sub-Rule (2)'of Rule 5 of the Bombay Fudigial Service ...

7 Recruitment Rules, 1956 (hereinafter referred to_as ‘the Rules)and = Jf -

.- whether the appeilant 1s entlt]ed ‘to get the salary aud allowancés in ~~ ‘o

V o . . i ' *

"r. o . ,( . ‘_ L - . - . ) 5'.
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" the selection grade scale or to be posted as an Inspecting Judge.

Both the contentions were negatived by the High Couft in 2 writ

petition filed under Article 226 of the Constitution. This appeal by -

special leave is preferred against the judgment of the High Court.

; L

The appellant was enrolled“as an advocate on December 14;,'

1951. 1In response to a notification inviting applications for the pur-

‘ ‘pose of recruiting members of the Bar directly as District Judges
under Rule 5 (2Y() (b)ofthe Rules the appeliant made an appllcatlﬁrr\

+ 19,1973, the appellant was appointed to-officiate in the cadTe of

for -considering his case also for recruittent as & District Judge.’

“Ultimatgly five persons were selected and appeinted as Assistant

Judges by notification issued on Fanuary 2, 1967 and the appellant
was one of them. All-of them were first posted as Assistant Fudges
as per the proviso to-Rule’ (2) () () of the Rules. -On February

District Yudges., He was confirmed as a District Judge with €ffect

'~ -from August 1, 1975 as pet notification No. A 1274/75 dated December
9,1975. The seniortity of the appelleant in the cad.re of District Judges

was fixed on the basis of his actual appointment as District Judge
in April; 1973. Th® first contention of the appellant is that on 2 true
construction of Rule-5(2) (i) (b) of the Rules, he should be deemed

- to Have entered the cadre of District Judges when he was initially

* recruited as a District Judge and posted-as an Assistant Judge under
the proviso to Rile 5(2) (i) (b) of the Rules. This claim of thc’l

' appeilant has been rejected by the High Court. We.do not propose

A

" to consider ‘this contention on the ground of laches as we do not
- find any satisfactory explanation for the delay of nearly nine years

on the part of the appellant in unStlonmg the eorrectness of the

' Scmonty a551gned to.him in the year 1973.

\,
Y

We shall, however, confine this appeall to the second question

_namely, whether the appellant is entitled to the salary and allowances
said to be payable to,District J ‘udges in the selection grade. In ordet

to decide the above question, it is necessary to deal with ‘the consti-

E tution of*the Judicial Service in the State of Maharashtra. The Judi-

cial Service of . the State of Maharashtra ‘consists of two branches- )

XN

namely, (i) the Junior Branch and (ji) the Senior Branch, The Junior

Branch consists of the following Class I Officers-(i) Judges of the
Small Causes Courts at ‘places other than Bomibay, (ii) Civil Judges

' (Senior-Division), (iif) Judges of the Smali Causes Court at Bombay

Pt



B (i AL ¢ L

o : - .-
" DA GURS‘AHANI v, MAHARASHTRA(Venkataramzak J) 709 -
' and Metropolitan Maglstrates and (1v) Clv!]' Judges (Iunlor Dms]on) |

and-Judicial Magistrates of ‘the First Class: The Senior Branch con- -
“sists of (i) District Judges,’ (if) the Principal Jidge and Judges of the . .- -
“Bombay'City Civil Court, (iii) the Chief Judge and the Addl Chief

Judge: of the Small Causes Court, Bombay, (iv) the Chief - Pr651dency

- Magistrate and the Additional’ Chief. Presidency Magistrite,' Bombay - '

and (v) the Assustant Judges.- The Metropohtan Magistrate, Juvenile
Court, Bombay is also a member of the Maharashtra Judicial Service.

B ST

xecrultment 1o the Semor Branch. .~ S

. A g
- ki . E I i

s e
.

-
-~

" Rule 4 of the Rules prowdes for the method of appointment to the
: post in the Juniot Branch 1nclud.mg Metropohtan Magistrates, Juve- -
e Dl Court Bombay, -Rule 5 of the Rules deals with the method of S

Sub-rulé (2) of Rule 5 of the Rules. relatcs to the recrmtment ‘

— tg the cadre of District- Judges and Judgcs of the Bombay Clty C1v11,
’ Court It reads : :

- : 7 . A . P
.o . , ) . ;

1,

"5 (2) Dlstuct Iudgcs and J'udges of the Bombay Clty le -

. Court,

W , (1) DlStl’lCt Judges —Appomtments to the posts of Dlst-

;. rlct J udges shall be mad.esby the G’OVCIHOI‘- . o

r - e
v o . 2 B . “ " -

L -

' (4) in consultation with - the’ High Cb{:rf by promotion

« . 1 cfrom the members of the Funior Branch who have ordmam]y o

Tk servcd as Ass;stant Iudocs and. <

: . . . . 4 . 1
‘ - R . L . N : . .
“ - e "-‘- o : o ot . . AN I .
E N “ .

o ubordmate thereto e
_f\- ' ) o : \.‘ - F . ,.-7

.

. o

(b} on the rccommcndatlon of the High Court from mem— i
" bers of the Bar who, have practlscd as Advocates or Pleaders‘ ‘
* for not-less than sevcn years . 1n the’ ngh Co/urt or Courts E

Prowdcd that persons recrultcd at the age. of fiot more )
E o than forty-five years, fifty years in the case of a person belong-

ing to a community tecognised as backward by Government *
‘for the purposes of recrmtment shall first be appomted t0' S
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WOr\k as Assxstant Judge for such perlod as may be decided
by Government on the merits of his case on the recommenda-

“tions of the High Court before he is appomted as a Distriet
J'ud.ge

-

Prowd.ed. further that ordinarily the proportlon of pgsts
filled in by, promotlon underc lause (a) and those by appoint-

ment from members of the Bar under clause (b) shall be 50
50 T}

- *

It may be noted here that- theré is no separate cadre of selec-.
tion‘grade District Judges or of Inspecting District Judges referred
‘to in the Rules which are” framed under the proviso to Article 389

" of "the. Constitution. . The scale of pay of District Judges prier te
July 1, 1962 was Rs. 900-50-1000-60-1600-50-1800.

d

- On "October 21, 1963 on the recommendation of the High. .
Court the State Government passed a resolution, the re]cvant part of
+.which rcads as follows
: N

.“Resolution 'Govetnment is.pleased to sanction one
post of District Judge in the- Selection Grade of
Rs: 1800 100-2000 in the cadre of District Judges with -
effect from thé Ist July, 1962. A5 the Selectton Grade is =~ -
the part of the pay scale ‘of Rs. 900-50-1000-60-1600- .
-50-1800, applicable to the cadre’ af District Judges, an .
officer drawing pay in this grade shall also be entitled
to the special pay, if any, attached to the post held by

- him, subject to the condition that pay plus special pay
© does not exceed: Rs. 2000/-." (¢mphasis added)

] The resolution set out above only stated that one District Judge
- ,m the selection grade will draw salary in the scale of Rs. 1800-1¢6-
2000 with effect from July 1, 1962. It also stated that . this scale
was a part of the pay scale of Rs. 900-50-1000-60-1600-50-1800 appli-
© cable to “the cadre of District Judges? Tt did not indicate that there

‘was. any process of promotion by selection or otherwise from the
"cadre of District Judges to the cadre of selection grade District Fudges

e R o N
- - ! . : - &
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'mvoived wmlc sanct:omng the se]ectmn grade pay scale. Thére was
o qu"stioﬂ of even crossing the efficiency bar. It appears- that  the.
. said selection grade scale was “sanctioned only to mitigate the, hard- -

ship, caused by stagnation at the h;ghest level of -the - ongmal pay
scale i.€. at Rs. 1800. It was just.a-time-scale and an extension Of

© projection of the pay scale. of Rs. 900-1800 apphcable to the cadre
of District Judges but confined to one. person. The above tesolu-. .
tion was followed by another resolutlon of the State: Government"'

‘ .dated July 20, 1974, the material part of which read-as fo]lows

Y f . e

-

-

“Resolution: Government is pleased.to sanction ﬁ\;e .
. additional ‘posts of District Judges in the selection .
- grade of Rs..'1800- 100-2090 in the —cad.re of Dzstrxct N
Judges with effect {rom, the Ist A_ugust 19741 As the_
Selection Grade “is the part of thé pay scake of Rs. 900-,
50-1000-60-1600-50-1800, applzcable to the cadre of -
District” Judges, an officer drawing pay in this grade
shall also e entitied to the special pay, if any, attach-
"ed to the post 'held by him, subject to the condition,
that pay plus special pay does not exceed Rs.. 2000.”
(Emphas1s addcd) . .

.

‘A\ . d .
~ This resolution - was worded in thc same _manner’ as the carher’

,x“ _—eme but the number of sclection grade posts was increased by five.

Thus there were in all six posts. of seléction egrad.e District’ JudgCS.' :

who could. draw, salary at the pay scale attached fo. it.

'

e

. - -Consequént upon the revision of pay scales of officers of the
'cadrc of .the Iudlan Administrative Sepvice ‘the State Government
modified the pay scale- of the selection grad.e District Judges with-

effect from January 1, 1973 by the resolutlon dated August 21 1975,
the relevant’ part of, whxch reads thuS‘ Lo
“Resolutlon G-ovcrnment is pleased to direct that” = =
the revised Selection Grade L A.'S.. pay scdle of
Rs. 2000-125/2-2250- should be made applicabi¢ to the

‘Selection Grade Dlstnct Judges awith eﬁ‘ect from "1-1-
1973,

-
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'« 2. Government is also pleased to dircct that District t

/ Judgesin the Selection Grade posts, should be allowed
to draw special pay, if any, attached to the post beld -
by them, subject to the condition that pay plus spcc:ai\
pay d.ocs not exceed Rs. 2450/-."

~

i
=

" There was, howcver no other altcratlon in the conditions of

service rc]evant to the subject of | selccnou grade DlStl‘lCt Judgcs

In so far as the Inspecting' District Judges are -concerned, it

is seen ghat the specific case of the High Court as sét out in the
‘affidavit 6f Shri-Makarend Shankar Vaidya, Additiorial Registrar -
. (Inspection). High Court of Bombay ‘is that the High Court had

not creatéd any new cadre of Inspecting District. Judges and that it

~was only for the purpose of facilitating a brief and easy reference
~ to such officers as were doing inspection work under a scheme evolved
by the High Court for -maintaining the efficiency of the Judicial'
* service that they were being referred to in common parjance as

Inspecting District Fudges. No rale was evolved by the High.Court to
the effect that either the senior most Judges or those promoted by
selection to that cadre should be posted as Inspecting District Judges,

It is, however, stated by the deponent of this affidavit that the High-
.Court had laid down certain guidelines for posting a District Judge
as an Inspecting District Judge and they-are (1) that the District -

Judge should have put in at least three years as District Judge and

- . should have worked as such in any of - the districts, (ji} that “his

adminstrative capacity should be relatively high and (iii) that he
should have a reasonable length of service ahead of him as a Dist:

-, tict-Judge till his retirement. = Taking all these guidelines together, it

- 18 possible to post any Dlstnct Judge who satisfies’ the th1ee condi-

lions’ as an Inspecting District. Judge even though -there ° ‘may be

-many District Judges who are senior to him.and whe also satlsfy the
~above conditions. Since admittedly the posts of Inspecting D istrict the
Judegs do not constitute a separate cadre superior to the cadre "of

District Judgse, no person posted as an Inspecting District Judge can
claim seniority over a District Judge who s not holdmg such a pos!
on that ground alone, This is also manifest from the statement im
paragsaph. 52 of the counter affidavit filed on bEhalf of the' ngh
Court (respondent No. 2) which reads thus

-

.\ N

-1

'
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T say. tlaat it is false to say that thc respondent No . A
‘2 has created an erroneouq impréssion in the' cadres - B
~ of the Jud.lclary,, public * and litigants that DlSt!‘lCt : )
© Judges appointed under the scheme of inspection of -, .~ ¢
courts ar¢. superior to. other District Judgcs and this - ‘
Thas caused msccunty in the mlnds of Dlstrict Judgcs

i . . . . : B .-

»‘ x

- On the abOVb quecf* 1on, the’ ngh Court has observed m 1ts ,
e Judgment under appeal thus A S ; ” -

- -
: f . B .
-, . M . ) RN . -
. < - Lo | Lo B -
.

SN “Government of Maharashtra in'law and Judlclary PR C
doe - . Department’ Rcsolutlon dated 23rd SCptcmbt:r 1969 ’
3 7 and - the earlier -the ‘Resolution dated»21st Octobcr
T i 1963 had sanctioned the posts of District Judges in -

' the Selection Grade. By the same Resolution addic . - ‘

. tional posts of Iomt Judges were also sanctlonCd It i
' appcars from the affidavit filed by the rcspond.cnt‘; that ; S D'.‘;
schéme " for conducting the surprise inspection of the U '
_ _ courts in the State outside the Greater . Bombay was. ,
sowe T tu ' lntrod.uced in the year 1969 w:th the following - 3
S objects ; - S = ST

T . “L . Prevention; de]te,_etion and reoting out the corrup-
Ty tion from courts and their administrative offices. -

f ! . . ' . s
- . L 4 . . [ o

: o 2. Bnforcement of discipline and punctuality among ~ * - F
Ca . © Judges and staff and generally' ensuring that the’ N .
: + allocated work both judlcral and admlmstrat:ve s S
cfﬁcrently d.onc and delay in d.lsposal is chmlndtcd T .

P | . -7‘.‘ o - - - . , -
.

ST B _ 3 Ensurmg strict observancc of cwﬂ and cnmmal a0 G
L ST mantals. S o o
. S

4 Checkmg of mgrsters and accounts and. eusurmg B
that they are properly and punctually maintained, - H

e "and -- : ‘s . o R ‘l
. e R .

P S . PO A e
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- A -} Ensurmg the wel fdre of Judges and the staff.includ-
ing tlie prOVISlon of suitable healthy and sanitary.
conditions In courts, - adequate housing ‘accom-"
modation for the Judges and the staff, and” gene-

- rally towards prowdmg condrtxons of service with-

. _in our llmltatxons s _ .

B » - . _ ,

+ . - : o . ~-

' As part of this’ scheme Judiual oﬁicers ﬂosted as_

" - District Judges at Puie, Thane, Aurangabad Akola”

_ , and Nagpur are entrusted with the work of surprise

' inspection ‘of courts. Each of these District { Judges is
expected -to ‘carry out surprise inspection: work in 5
districts. 'He is expected to carry, out the surprise
_ 1nspect10n of at least 35 coutts in:d year and’ submit ..

., ‘his inspection notes to the High Court. These inspec-

tion notes are scrutinised by tge High Court and deci- +.

. sions on these inspection notes are.also faken by the .

, High Court. Regular inspection workis carried out by = -
* 1, . the District Judgé concerned. From the affidavit fled.
“ by the: Additional Registrar (Inspcction) of the High
“Court, it is further clear that no new cadre or posts of
Inspecting District Judge are created. Though in a.
- common -paralance they are called Inspecting District

E ' Tudges - they are merely District. Iudges doing the work
of surprlse Inspection.”™ '

~

-

A Having held thus, the High Court bohnn_i‘ttcd an’ error in
‘ F virtually ' treating the Inspecting District Fudges as equivalent to

- _selection grades District Fudges by the followmg obsgrvations made
"by it in paragraph 11 of its ]udgmcnt' -

“As to how the District udges arc selected ‘or

G doing this inspection work is also explaimed by the

' 'y respondents in their “affidavits. From the submission
‘made in the affidavits it is quite clear that guidelines -

have been laid down for selectipg the District. Judaes

_ working under the scheme of Ingpection of the Cou 18,

H ' While selectmg a person - guidelines kept in vich .re

' *(i) that the District Judgcs should have put in at Least

L3 3, = .

-

i
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by the Givernment resolution dated Se ptember 23 1969. the relevant -
' part of whwh read thus ST \ -

] ) B ) ) - Y ' .
. \ .
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. ’i yecars as DlStl’ICt Judge and should have worked as - - A
such in any of the districts, (2) that his administrative; T
capacity should be reIatwely high and (3) that he should o
have reasonably long service’ahead as Judge till his )
retmegnent Ttis also clarified in the affidavit ~that’
these guldehnes necessarily imply his competence in’ -
_]udlClaI worl,( and also his general pErformance The - ... B -
assessment of relatively - high. administrative capacity ' ' ’
in particular implies in the context his_aptitude for
inspection worl, his attitudes towards the bar, litigants, -
Jjudicial officers. and -staff. working in the inspecting
courts. . Tt is also submitted, that while” assessing -
the eligibility of ' person with . reference to these -
. guidelines, the cases of judicial officers have-been con- ’
sidered all along in the order of seniority of the person
in the cadre of District Judges.: Since no separale '
" cadre is created of judicial officers who are asked to do
the work of inspection “under the scheme, no separate T
rules-are framed, but- guidelines -are laid down by the = P’
H1gh Court Similarly gmde]mes are laid down for ‘
' awardmcr the selection 5rade to. the District Judgze and
normal!y all the 5 Inspectmg District . Judges and the
Registrar are placed in the cadre of -Sclection - Grade
" District Judges unless there' are compelling reasons to : oo
© the contrary. It is then stated in the affidavitofthe . - g
respondents that th2 petitionet’s-case was.considered on,:
four occasions botween 1979 to 1981 fer being.assigned
this inspection work and for being placed in the selec-
tion grade bur he has not ‘been found suitable.”

-

The mﬁrrmhes notlceab e in the above passage are these: The'

'ngh ‘Court has failed to notice that the creation. of the posts of five

Inspectmg District Judges had uothmg to do with the sanctioning of '
selection. grade pay scale for District Judges. While, the selection
grad" pay scale was sanctioned: for six posts of District judges by

- the two Goverament Resolutions dated Qctober -21, 1963 and July - G ..

20, 1674, the gve posts of [nSpectlng District J—’udges were - -¢created

~ “Resolution: Government is pleased to direct that -

- - , . . : -

st V."‘: C .o ’ . ’_- l‘- t b
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. LY . .
five temporary posts of District Judges in the scale of : )
Rs, 900-50-1000-60-1600-50-1800 showld be created -
for 2 period of upto the 28th February, 1970 for
inspection of subordinate courts -and .acklmg the pto- ;oo

" blem of corruption.”

. . :
. These five posts "were not posts with the Sclectlon gra‘de pay
scalc which-had, already been brought into force by the Government
Resolution of October 21,-1963: It could not also have been the .
intention of the High Court as well as of the Governmeat at-the _ L
time of the creation or these posts of - Inspecting District Judges ‘.
that the five senior most District and Sessions Judges in the State
should ingtead -of dlspoSmg of important judicial work be engaged
in inspecting a minimum of 35 courts during a year, in writing
reports and in carrying out other administrative work which would -
leave.very little time to engage themsﬂves in judicial work. That
is also clear from the guidslines laid down for the posting of an
officers us an Inspecting Judgs which could be easily satisfied by

* younger and active members working in the .cadre of District Fudges.
.‘ } : ) . ) )

.

The High Court alsé overlookcd. that the specific caseof the .~ o

H1g11 Court . being that no separate cadre of Inspecting DlStl’lCt"
Tudges had -been created, there could be no “occasion to consids¥

-

- the ‘case of the appellant or any other District Judgg for such pro- . | re

motion. The observations that *since no separate cadre is created of
judicial officers who are asked to do the work of inspection under
- the scheme, no separate rules are -framed but gmdelmes are laid
down by the High Court. Similarly guidelines afe loid down for

awarding the selection grade to the District' Judge and normally all *

the 5 Inspecting District Judges and the Registrar are placed in the
cadre of selection grade District Judges unless there are compellmg
reasons to the rontrary” in the above passige are again out ¢f place.
The aboye conclusmn would have been posmble only on procf of
thc followmcr facts yiz." (1) that the - selection grade ‘District Judgos

" and the Inspectmg District Judges belong to thﬁ same cadre and (2)

that “they belonged to a cadre higher than the cadre of District
" Judges or that there was a need for going through the process of
stlection to sanction Sfi]CCtIOII grade pay scale. We have already

- shown that the selection grade District Judges are only those who

draw pay in pay scale of Rs. 1800-100-2000 for which no promotion

.
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it contemplﬁted and that mere posting as an ‘Insﬁeéting District Judge -
- by itself does not make an officer sb"posted superior to other District” . I
‘Judges. ‘The true legal position: is that while the first six’ persons in- .
~ the seﬁtority list of District Judges based on the Iength_ of continous’
. officiation’in the cadre of District Judges can be- recipients of saldary

Oy

in the selection grade, pay scale, the -posts of ° Inspectmg District .

- Judges and of the Reglstrar need. not necessarily be held by them.

' LT

o

; T * When it is"held .' that the“se[c:é‘ti‘on grade District Judgés do‘

not constitute a separate cadee, the ngh Court cannot” in  exercise
“of-its general powers. of control under Article 23% of the Constitu-

tion- w1thHold the increment beyond Rs. 1800 in. the selection grade

R

pay scals. unless there is a_rule oran ‘executive’ instruction which

authomses it-to do so. . -As mentloned eatlier, the selection grade post

_is not a post'to whlch promotlon has to be. made nor. is there afy

" in Safzt Ram Sharma v. State of Rajasthan & Anr'V -and in Lalit ™
" Mohan Deb & Ors. v. Union of India & Ors. ' énablmg the High ..
Court to withhold increments -in the extended pay “scale which_is.in
_this case ¢alled as selection grade pay scale.. The pay scale to which . -

- L

gefﬁcmmy bar rulé attached torit. | Further it is not shown that the"‘ )

Governor had issued any exccutwe instructions as it had been done-,

a judlclal ofﬁcer is entitled is a condition.of service Whrch -can be

regulated by a statute or rules , made under the proviso™ to Art1cle" |
309 or, by executlve instructions issued under. Article 162 of ihe

Constitution. . It cannot come within the rangé .of the _éxpression

étc. V. State of Harycma & Ors, eie,3) It is . only where there is
such a law, ru)¢ or exccutive ifistruction, the High Court ‘may act

- -.under Artlcle 235 of the Constitution to sanctlon it or to. refuse to
: sanction it. We are of the view that in the present -case the mere
nomenclature giveii to the extended pay scale as the seléction qudC :

- pay scale does not léad to the inference that ‘there is an' element of

selection mvolved in sancuo'nng it. . In the citcumstances it shoutd -

be’ treated as justan extended pay scale which forms part of the pay.

scale of Rs. 900-1800 as clarified in. two’ Govcrnment orders sanc-

'tlomng the selection grade- posts. In view of the foregomg while the

questlon whether the appellant can be posted as an ‘Inspecting District

(1) [1968]1SCR 111 ( e \
A2 AIR197ZSC 995) - S C
‘(3) [1981] 1 S.C.R. 1024

[

: 'contr01’ in Article 235 ‘of the Constitution. (See’ B.S. Yadav & Ors.

[ Judgg: 15 w1thu1 the™ discretion of the High Court, the rpfusal on the
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part of the High Court to sanclion the selection gracfe pafy scale to
.~ the app2llant. when it become due automatically on the ground that
he was not found fit to be sanction=d that scale of pay is erron€ous.
dn view of what has been stated above, we need not 'go into the
_ other-poiats raised by the appelldnt regarding the above question.
s

’
r

~ In the result the judgment of the High Court is set aside in
so far as the question of sangtioning. of the selection grade pay scale

“to the appellant is concerned.” It is hereby declared that the appel-

lant is entitled to the pay in the selection grade pay scale from the
date on which his immediate junior (seniority being counted on the

. length of continuous officiation in the cadre of District Judgesy com-
menced to draw salary in the selection grade pay scale. He is also
entitled to all other consequential relicfs_ flowirig theref rom. A writ
shall issue 1‘1} the above terms.” :

/ L
. L
- . . - ’
T The appeal is accordingly allowed in part.” No costs, ¥
SR - . Appeal partly allowed.

= :

L

] a -

718 . SUPREME COURT REPORTS ' [1984] 2 s.0R.’

Laa 2



