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[O. Cmi<NAPP~ REDDY, E.S. VENKATARAMIAH AND R.B. MrSRA, jJ.] 

·r 
. . .. . \.. . " '· . 

'· Bo111bay Judicial Sen•ice Recrui1n1ent R,ules ·] 956, Sub c/Ouse (b) of clause ~;) 
of Suh rule (2) of Rule 5, ·scope of-Se(Jiorify-For the purp_oses of seniority inJhe 
crufte of DistriCt Judges, 'Whether the per;Qef during 1;,hfch:one. had worked as an Assis·· 

. ,tent .fudge could be ret:koned-Right to be/iosted as an l11specti11g Judge and Entitle· 

ini!nt to the saJary and
1 

a/lowCinces 1n the select/On grade--}Je/ection Grade,. u~hether 
a separate grade . . 

. ' . . .., . 

.. 
..... . ·' ' -~ ' 

.. 
r 

The iud!cial service of lhe State of Maharashtra con·sists of tw·o brancheS---:-
na~~y; ch the Junior Br8.nch· a.nd (ii) th~ Senior B;a~ch. The Junior.Branch c~n.;. 

-·f' · · ~isfs of the following C_lass I Omcers-(i) Judge·s of the S1nall Causes Courts at places 
~- -othC:r than Bombay, (ii) Ci\'ii Judges (Senior Division), (iii) J~dges- of tile Small .., 

causes Courts a_t Bombay a~d Metropolitan Magistrates and (i.V) Civil Judges (Juni-
. or Di~isidn) ind Judiciai Magistrates of the.First. Class.- The Sertior Braf"1ch 'consistS 
of (i)'District Judges,-(ii) the Pri.ncipal Judge.and J~dges of Bon1bay City Civil Court: 

.. )< 
(~i~) the Chief Judge .and the Actdl. .ChiefJ udge of the ~rllan Causes Cour(Born~y . 

(iv) the Chief Presidency Magistrate and the Ad.ditional Chief Pres_ldency Ma&istr<i:te: 
Bombay, .. and'(v) th_e Assistant Judge~; There is no sepa~ate.Cadre ofSelccfion giade 
District Judges or of Jnspccting·Di~trict Judges referred tp in the Rules which aie 
fraITied' under the proviso to Article .jQ9 of the Co~stitlltion .. The scale of-pay Or 

.District Ju_dile~ prior to Jul~ i,'1962 was _Rs. 900-50-I000-60-i600-50-1800. . . 

' 
On the recommefJ.dati~n of 'the Hiih Coli rt, the State Go~'eriini.ef3t,.,paSsed twO · 

~· r'oSolutions one- on 21-10-1963 and another on July 20, 1974 sanctioning 9ni:: post 
·u1~dCJ. the former with effect fr~m 1-7-62 and fiv~ Posts 'under the· JJ.tter with- effect 

A 

B 

E 

F 

G. 

from 1st A~glfst i974 ·of District Judges in the Selection Grade Of Rs. 1800-100- , , H 
2000, which is ":spe~ifically stated to be a part ~f the pay ·sca'1e of .Rs. 900~·1800,_appli-
~able to :.th~ Cadre of District' Judges. Corisequent' upon the -~eviSio~· of Pay scales 

I . ,. 
• 

.• 
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of officers of the cadre of the.Ihdian Administrative Service the State Govcrn1nent 

modified the pay scale of the selection grade 'District Judges with effect frOm jani,;ary 
1: ~973 by· the resol~tion· dated August 21, 1975 revising the Selection"cirade Pay> 
scale to one of 2000-125-2250. By its eariicr Resolution dated 23-9~1969, the Govern­
ment also sailction.,ed five temporary posts ~f District Judges in the ~am~ Scale of 

Rs. ~00-fSOO_for inspection of su~ordinate Courts and t~ling the' Problem of cor­
ruption. 1he High Court had laid down certain guidclinCS for posting a District 

Judge ~·s-an Inspecting District Juage and they ar~ (i) that the -6iStrict Judge should 

have put in. at least three yeafos as District. Judge ii.rid should have worked aS such 

i~~any of the districts, (ii).J:h<it his admini~trative capacity should be rciativcl;.~ high 

and (iii) that he should have a reasonablo ~ngth of service ahead of hiin as a District 
Judge till his retirmcnt. · 

' 
,. 

i . 
The appellant wa.s enrolled as an Advocaie on December 1:4, 1951. ln respo11Sc 

·~ , , r . 

.... 

to the Notification inviting .applications for the purpose of recruiting rn~1nber of 

the .B:tr directly as District Jl]dges under Rule s(i) (1) (b) of the Rules, t~e appcH;i.nt 

aPplied for one or"the Posts and was ~!so successful in gf'ttiog s~le~ted and appoined 

as an ·Assistant Judge. by notificatio.n issued ori 2-1-1967.~0n February JQ, 1973, 
the appe'llant was appointed to officiate in the cadre. of.District Judges and· tater 
confir1ned as a District Judge. "1ith effect from Aµgust, 1, 1975. The seniority of tlle 

··~ 

D 

E 

F 

G 

.• " . ' 

appellant was fixed on the basis of hi.s actual appointment ~s District Judge_ in April 

1973. 
\ 

./ 

, The appellant filed a writ pCtition un
1
der Article 226 of the constitution con ten­

. ding': (i) that he.was entitled to reckon for purposes of his seniority in the cadre of 
· r l District Jildges the period during which he worked as an Assistant Judge in accor: 

dance with the proviso to sub clasuse (b) of clause (i) of sub rule (2) of Rule 5 of th~ 
Bomba). Judicial Recruitn1ent" Rules, 1956, and (iiJ that he ·waS entitled ,to g~t the 
salary and allowances .in ihc S~lection grade scale.or to be posted as an Tn~pecting: 
Judge. Both the contentions were nega.tiv.ed by the Hi&.h Court and he.nee thC app~~l. 
by special leave of the Court. 

. I . ' 

' 
. - . 

Allo~ing the api)eal in .part, tho Cotirt. 

HELD 1. Due to ladiC~ and absence of sat.isfictory explanati31.1 for the 
delay of ii.early nine year~. the question of the correctness of the seniority assigQ_ed 
to the petition~r· appellant in the YeBr 1973 ·ca.nnot b.e looked into. [708 Ff 

H. 2.1. The appellant is entitled to the pay in the selection grade pay scale frc;im 
' the date on .which.-the immediate Jull.ior (senio.rity being coun,te4 on the length of 

' 

) 

)( .. 

,-
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.- cO~tinuou~ officiation in tho c;drC Or Di~!rict" Judge$) -con1n~encC.d_ t·~ draw salafy 
...._ • _· in ·the ~c!Cctiol't·ire.'do _p11f gc.a.le.-"He·is also entitled te> all other consequential relief 

'flowi~g therefrom. [T18 C-D.l . . ~· .. . . 
" • 

2.2. Th~ :two ·Rc!lolUtlons of the. doVerflme~t sanctioning six posts'' of. selcc· 

tion grade DistfiCt Judges did ·not iridicate that there \vas any process of pro1n'Otion 1 

"bY ~clectiOn or Oth~nviH frori1 the c~dre o.f Di~trict Judges to_ t~e. cadre of ~election ·i 
grade District Judges involved.wh11e sanctioning the sdf:ction g·radc pay. Scale: There_; 

J,._ : - was no question Of cVcri cr~ssi~g the efficiency bar. Tbe·said s·~lection grade ~le-~ . 
. I , , • , ·. .' . - ... 

'w11~- sanctioned only to. mitigate· the hardship caused· by stagna'tion at ·.the highest 

. ~~CvCI of" the original p~y !cale i.e. Rs. 18.00 .. It was just a .tir~1e .. scale a,nd an "ex(enSio.n 
< or,: proj~cti~n of the- pay-S~le of Rs. 900-'1800 applicable to thC .cac;Irc of _District 

Jtid:__;es but confine<I"to six persons in all. The sanctioning· of scleciion.-&rade_pay 
,.sea le for :Dis'trict'Judses has nothing to· do with the creati~n of the posts· of Inspecti~i 
Di~trict Judge:J'cither. The true legal position is th.at the "first Six persons irt the S:enio­

ritY., J15t of judges . based on the 'length of Continuous 0fficiatibn in the cadrf: of 
District Judges can. ·only ,bs recipients of salary. in the selecti6n grade pay sca)e. 1

·' 

-
·' 

thei:e h::'ing only six 1~ch sclecti~n · grade sanctioned. [719 G-H, 711 ·A-B] "' 

2,:.3. When it is Ii.old ·that the selection· grade District Judges.do no't consti-

tute a separate cadro, tho High Court. cannot in exercise of its" general ·powers of 

control under Articlt -231 of the ConstitutiOn withhold the incren1ent1 beYOnc:I Rs. 
--f · 1s60 in the selectioll ;rade pa; scale Unless there is a- .-r-ule or.~n executive. instruction 

which 'authofise5' it to dQ ·w.' The ~election &radc post is not a pOst to wl-llch promo-

( 'lion: 1-iits to be made nor ·is there any cffi9foncy bar rule attached to it.rF~rther it is 
-~or \hown that tho o·ovomor-had issued any executive .instn1ctions, ~nabling the -

High ~ourt to withheld incfef1!-_ents in. ~he exteindCd pay scale .~hich.is itr t~is case . .'\ 

cal!cd a~-ae!rction _grade pay , scale. The pay scale .to whi~h a judic{al offiCer is~; 
, entitled i~ <l cOndition of -terv.ice which can be regulated by a· statute o_r rules made 
. under the prOvi!o .0 . Article 309- or by e~ecutiVe insii·uC-tions i~suCd nnOer 

;>f. Article 162 of the a;~titutio~. It cannot come withi~1 the range- of the expression 

•control' .in Article 235 of th~- Constitution. It is only Where there is such a-l~w, rule'. 
. . - . ' ~ . 

. or executive insiruCtion. the J::lig~ CoUrt_'may act under Afticle 2"35 of the Constitu-

tutioR -to ~sanction it. or to r1fuse to sanctiOn it. ·1717 C-FJ 

. '. " 

In the: p~escni caso .the mere nomincl;ture £iVen · t.o the exten4ed pay Scale a~ 
the selection,-~_ra.dO pa_Y .Cale does. nOt lead,- to the ~nfercncc :that_ thef~, is an ·element 
of.sel~ction _invplvcd itf sanctioning it. In the cfrCumstances it should be 'tiaated .as 

ju.it an extended pay stale whkh forms part of the pgy scale of Rs: 900-1800 as clari.:. 
tied in·the. two Government orders.Sanc'ti~ning the sele_ction grade posts. The tefuial 
on the. pa-ft of .the High' Court to Sanction the selection grade pay ,scale to· the .. , ' . 

'; ·" :;,=;:Y-
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~ppellant when it becan1e due automatically on the ground that he was not ·found 

fit to be sanctioned. th~t scale of.-p;i'y is errorncous. l717 G-H 718 A] 

I 
Sant Ram Sharma v. State of Rajasthan & Anr, [!968fl S.C.i/.. 111; Lal1t 

Mohall Deb & others v. Union of..lndw & Others AIR 1972, SC 951 B.S. Yadav & 

Others etc. v., State ofHaryana & Ot~ei·s etc. [1981] I S.C.R. 1,024 referred to. 

3:1. Th~ High Court had not created ai~y new cadre of .Inspecting District 

~Judges and that.it was only for the purpos'c Of facilitating a l:frief and eas);' reference 
to Sl!l.Ch officers as· were 1lloing inspection work under a scheme evolved by the High 
Court for .maintainirig the efficiency C;>f the Judidal Service that they· were .bci;g>· 
·referee~ .to in coinmon parlance as-Jn'specting Districf Judges. No rulC w~stevolved 
by the High Court to the effect that either the senior most.Judges or those promoted 

' -
by selection to that cadre should be posted as .Inspecting District Judges. Taking 
the these ·guidelines together,' it is pos~ible to post any District Judge who Satisfies 

. the three conditi~ns aS a~1 Inspecting District Judge even.though there n1ay be_n1any 
District Judges who are senior to him and who also satisfy the abcve conditions. 
Since admittedl!t the post£ of .Insp~cting District Judges do not constitute a separate· 

·:cadre superior· to the cadre of 'District Judges, n~ person posted as an lnspcctini 
/District Jud·g~ can claim seniority over a· District Judge who" is not holding such a 
post on that ground alone. [712 E-H] .. ; 

,,_ . 

:~ . ...._ 

, 

' . 3.2 .. The High Court in the Judgment ·under apPeril has, comn1itted nn error -+- Ii:> 

in virtually. treating the Inspecting District Judge as equiValant to ~selcct:oii grade 
. District.JUdg~s. The creation o-f the posts of five IIlsPecting District Judges: had · 
_nothing to tfo with the sanctioning of selectioµ grade pay scale for Disnic.t Judges .. J 
While· the selection grade pay scale was sanctioned for six posts of District J1ldgCs ~ 
by the two· Government Resolutions'dated October 21; 1963 and Jilly 20, 1974, the 
five posts·of Inspectin·g District Judges we;e create~ by the Goverr.1nent Resolution 

. dated Septen1ber 23, 1969; These fiv"e posts were not posts \Vith the selection grade 
~ pa)r scale which had ~lready ·been brought int_o force by the Government Resolution ;w. ._ 

of October 21, 1963: It' could nof also have been the intention o.f the High Ccnrt 
as well as· of the Go\i~rnment at the· tin1e of the creation of these posts-of lnspccting 
District Judges that the five senior~n1ost District and sessions-Judges in the State 
should instead of, disposing ·of important judici~l work be engaged· in inSpccting a 
·. . v . 
minin1um of 35 ·courts during a year, in writing reports and in carryins out other 
administratiVc work \Vhich would le-ave.very little ti1ne_to engage thcnlselvcs in jti'di-
cia 1 \Vork. ~hat is also clear ff om the 'guidelines. lai.d down for the posting of an 
Officer as an-InspeCting Judg·e which could_be e~sily satisfied by younger and acti\•e 

rhembers w~rking in the cadre ·or District Judges. [714 F, 715 H, 716 C-P.1 

• 

H 3.3. The High Cou'rt al~o overlooked thaf'the specific case of-th~ I-ligh Court . I , , . . 
.bdng. that no ~eparate cadre .of--Inspe9ting pistrict Judges had been created.' there .. 
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. ~ould be n~ 'occasion~ ~o-,consicter the case or.0e agpellani. ~r any other ·Distric~ 
Judge for Such promotion. The selection gritde :Oistrict Judges arc Only thOse \\'ho 
drawPaY in pay ~cale of Rs; 1800-100-2000 for which rio pro~~tion is conten1pJated. 

: ·and th~t ·niere posting ·as an Inspecting District Judge by itself.does noi n1ake an 
- 'officer So post~d superior to other DiS~rict Judges. The true legal position..is that 

whi1e the' first six persoris in fue seniority list of District Jµdg~s based ~n the length of· 
~onti~u6us officiation in the cadre .of Disttict Judges can be reciPients '~f salafy 
jrt the scleciion grade pay scale,. the posts of I_nspecting District Jud8es and of the 

j. . Registra£ need not necessarily be held b,Y· thcin: Therefore, the que~tion whether 
{he appeallant .can be posted as.an Inspec.ting District Judge" is within the discr~tion · 

\ 

· _ _;,__:;r_the High •. Court only. [716 F+i, 7Ji l\·B, HJ(.· . 

' . 

<:. .- • -J 

( 

CIVIL APPELLATE JuRISDICTION: Civil Appeal No. 435 of 
1983. 

I • \ . . f - ' • 

Appeal by Special leave from the Judgment and Order dated 
•the· jOth July, J982; ·or the Bombay High Court in writ petition 

No. 63. of 1982. 

; 

,.. 

· Ddy'!ram Asanand. Gurjahilni: Appellant in person. 

-. 

. . A. V. Sawant, M. N. Shroff, S. M. Shah 'and P. Sankara 
Narayana for the Respondent. 

. The Judgm~llt of the Court' was ~elivered by 

VENKATARAMIAH, J, -The two questions urged ill'. tllis appeal, 
filed against the judgment of the High Court of Bombay are whether · 
the appeHant is entitled to .reckonjor pu;poses of his seniority in the 
cadre· of :District Judges the period during which he had worked as 
an Assistant Judge in accordauce·with the proviso to sub-clause (b) 
of clause (ij of sub-Rule (2);0r Rule 5 of the Bombay Judic;,ial Seryfoe 
Recruitment Rules, 1956 (hereinafter referred to.as •the Rules') and 
whether the appellant is entitled·to.get the. salary and allowances in 

.. I 
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the selection grade scale or to· be posted as an Inspecting Judge_ 
Both the contentions were negatived by the High· Court in a writ 
petition filed under Article 226 of the Constitution. This appeal by · 
special leave is preferred against the judgment of the High Court. 

- ' 

The appellant was enrolled ·as an advocate on December 14,, · 
1951. In response to a notification inviting applications for the pur-. 
pose o,f recruiting members of the Bar directly a& District Judges 
under Rule 5 (2) (i) (b}ofthe Rules, the appellant made an application--.... 
for ·considering his case also for recruitment as a District Jildge.' 
Ultima(j;ly five persons . were selected and appointed as Assistant_ 
Judges by notification issued on January 2, 1967 ,and the appellant 
was one of them. All of them were first p-0sted u Assistant ]uc!gcs 

, ... 

,-

' 

as perlhe proviSo to· Rule '5 (2) (i) (I)) of tjie Rnle1. -On February --. / 
19, 1973, the appellant' was appointed to-officiate in the cadfe of 
DistriCt Judges.,· He was confirmed as a Distric.t 1udge with ~'ffect 

·from Augu~t 1, 1975 as per notification No. A 1274/7~ dated.Dec<.mber 
9,1975. The seniority of the appelleant in the cadre ~f District Judges. 
was fixed on the basis of his actual appointment u District Judge 
in April; 1973. Th? first contention of the appellant is that on a true 
construction of Rule- 5 (2) (i) (b) of the Rules, he •hould be deemed ~- ~' 
to have ente{ed the cadre of District Judges when he was initially 
recruited as a District Judge and posted·as an Amoistant 1udge under 

. the proviso to Rule 5 (2) (i) (b) of the Rules. Thi• claim of th~) 
appellant has been. rejected by the High Court. We db not propose 

· to c~nsider this contentio.n on the ground of !aches as we ·do not 
· find any satisfactory explanation for the delay .of nearly nine years 

on the part of the . appellant in questioning the eorroctness of the / 
· seniority assigned to him in the year-197~. :-<_ ~ 

We shall, however, confine this appeal to ihe second question 
namely, whether the appellant is entitled to the salary and allowances 

'said to be payable to.District J·~dges in the se'lection grade. In order 
to decide the above question, it is necessary to deal with ·the consti-

- tution of'the Judicial Service in the State of Maharashtra. The Judi­
cial Service of . the State. of Maharashtra 'consists of two branches­
namely, (i) .the Junior Branch and (ii) the senior Branch, The Junior 
Branch consists of the following Class I Officers-(i) Judges of the 
Small Causes Co~rts at 'places other than Bombay, (ii) Civil Judges 
(Senior Division), (iii) Judges of the Small· Causes Court at Bombay 

• 
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a.nd Metropoliian Magistrates ~nd (iv) Civil Judges (Ju~ior Division) 
and Judicial Magistrates ofthe First Class. The Senior. Branch con~ 

· sists of(i) District Judges,: (ii) the Principal Judge and Judges of' the 
Bombay' City Civil Court, (iii) the .Chief Judge and the Addi. Chief. 
Judge of the Small Causes Court, Bombav, (iv) the Chief ~residency 

. Magistrate and the Additional ·Chief Pmidency Magistrilte,: Bombay 
and (v) the A~sistant Judges.· The Metfopoli~an Magi~trate, Juvenile 
Court; Bomba~ is also a membei; of the Maharashtra Judicial Service. 
Rule 4 of the Rules provides· for tl;e method of appointment to the 
post in the .Junior Branch including Metropolitan Magistrates: Juve-

--0-· nile Court, Bombay, . Rule 5 of the Rules deals with the method of . 
recruitnient ti\ the Senior Branch. · · · 

. . 

I • 

~··· 

' 

Sub'rule (2) of Rule 5 of the Rulesrelates to the recruitment 
·to the cadre of District Judges and Judge1 of the Bombay. City Civil, 
Court. It rea,ds : . ·., 

/ 

,"5. (2} ·District Judges and Judges. of the Bombay City Civil 
Court. · ' · · 

. . . · (i) Distfict Judges!-,Appointments to the posts of Dlst-
.rict Judges shall be made,by the Governor- ·· · · ' · . ' 

. 

(a) in consultation with· the' High Court by promotion 
°'from the members of. the Junior Branch .who· have ordinarily 

served as Assistant Judges, and .,, · · · 
. --... ,\ 

'-l 

. A' I 

• 

B 
'\ 

.. c .. 

n 

• 1 

~b) on the rCC0mmendation of the High Court from mem~' 
bers of the Bar who. have practised ;, Advocates or Pleaders 
for not less tll'an seven years in the· High Court, o~ Courts 
subordinate thereto·: ' · ·. · I · · G' 

\ 

·Provided . that persons recruited at the age of riot more 
than forty-five years, fifty years in the case of a person belong­
ing to a community recognised ·as backward by Government · 

·for the purposes of recruitment ·shall· first lie app.ointed to· 

• 
• 

' . 

(· 
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work as Assi;taJJt Judge for such 'period as may be decided 
by Government on the merits of his case on ihe reco"mmenda­

·tions Qf the High Court before he is appointed as a District 
iudge: .__ 

··Provided further that ordinarily the .proportion of posts 
filled in by promotion, underc lause (a) and those by appoint­

. ment from members of the Bar under cliiuse (b) shall be 50: 
• • 50." 

·It may be noted here that there is no separate· cadre of selec­
tion,grade District Judges or of Inspecting District Judges referrt& 
to in the Rules which are· framed under the proviso to Article 3Q9 

' of'the. Constitutio'n .. The scale of pay of' District Judges priar t<> 
July 1, 1962 was Rs. 900-50-1000-60-1600-50-1800. 

, On October 21, 1963 on the recoriunendation of the Hiali 
Court, the State Government passed a resolution, the relevant part •f 

-.whicli' reads as follows·: · 
. ~ . t ' . ' . 

- -
"Resolution:'Govemment is pleased to sanction one 

post of District Judge in the Selection Grade of 
.Rs. l80o_'.1ob-2000 in the cadre of District Judges with_ 
effect' from the Ist July, 1962 . .As the Selection Grade js 
the part ofthe'p~y scaie of Rs. 900-50-1000-60-1600- . 
S0-1800, applicable to th.,e cadre o/ District Judges, an: 
officer drawing pay in this grade shall. also be entitled 
to the. special pay, if any, attached to the post held by 

. hini, subject to the condition that pay plus special pay 
does not exceed Rs. 2000/-." (emp4asis added) 

The resolution set out above only stated.that onenistric!Jud:e 
. in the selectfon gra,de will draw salary in the. scale of Rs. 1800-lOQ-
2000 with effect from July 1; 1962. It also stated that. this scale 
~as a part of the pay scale of Rs."900-50·1000-60-1600-50-1800 appli-

" cable to· the cadre of District Judges'. ·It did not indicate that there 
· 'was. any process· of promotion by selection or otherwise from the 
. cadre of District Judges to the cadre of selection grade· District Jud,e;cs 

, ,, "/ 
, .• 
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involved: while sancti,\ning the s~Iection grade pay scale .. There was 
. ~o quostio·~ of even crossing the efficiency ·b.ar. ··rt appears- that. the. 
said selection grade scale was'sanctioned 01ily to mitigate the·' hard-_ 
ship, :caused by stagnation at the highest level 'or· the original. ]iay 
scale i.e. at Rs. ISOO. It was just a.time-scale and ·an extension or 
projection of the pay scale of Rs. 900-1800 applicable t<> the cadre 
of District Judges but c.onfined t6 one. person. The above resolu-. 
lion was f01Iowed by another resolution of the State· Government 
.dated July 20, 1974, the material 'part of whi_ch read'aS follows; . 

. . . . - ' , 
"Resolution: Government· is plcasedAo sanction· five 

A 

B 

'. 

c 
•. 

·. additional 'posts of District Judges in the. sdecti~n 
grade 'of Rs.:1800-100-2000 in the --cadre of District 
J~dges with effect from. the Isl Augu-~t, 19l4. 'As the 
Sder:iion Grade is the part· df the pay scale of Rs. _900-~ 
50-1000-60-1600-50,lSOO; _applicable to the cadre_ of 
District· Judges, an officer drawing · paiv in this .grade -
shall also .be ertitled to the special pay, if any, attach­
ed to the post held by. liim, subject to the condition, 
that pay plus •pecial pay does not exceed Rs.- 2000." 

/.· D 

(Emphasis added) · ' 

.. -r ( 

. ---. This tesolution was worded in .the .same. manner as the ea~lier · 
. __.,._ ··---'"!" but the number of selection grade posts was increased by five. 

Thu• there were_ iu all six posts. of selection •grade District Judges · 
who coul~ draw1 salary at the pay scale attached to. i!· 

- C01Jsequent upon the revisfon of pay scales' of oijicers of the· 
· cadre of. the Indian Administrative Service ·the State Gdverrtme'nt 

modified the pay· scale -o_f the selection- grad~ District Judges with• 
effect from January l, 1973 by the resolution dated August 2L 1975, 
the relevant part o( which reads ~hus: - - · 

. 

.. 

I . 

"Reso]ution:. Government is pleasecl to direct that· 
the revised Selection Grade I. A.· S .. pay sca1e of 
R.s. 2000-125/2-2250 should be made applicable to the 
'Selection .G.rade ·District Judges with ·effect from · J -i, 
1973. -
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• 
2. Government is also pleased to direct that District 

Judges 'in the Selection Grade post.s, should be allowed 
to draw ·special pay, if any, attached to the post held .. 
by them, subject to the .condition that pay plu's special\ 
pav docs not exceed Rs. 2450/-." . . 

I 
./ 

· · There was,' however; no. other a\toration in the conditions of· 
service relevant .to t.he subject of ,selectioti grade District Judges. 

In so far as the Inspecting District Judges are concerned, it 
·is seen ,that the specific ca.e of the High Court as s~t out in the 
'affidavit of Shri Makarend Shankar Vaidya, Ad<jitiorial Registrar . 
(Inspection). High Court of .Bombay 'is that the High Court had 
not created anY, new cadre of Inspecting District Judges and that it 

. was only for t~e purpose of facilitating a brief and easy reference 
.. to such officers as.were doing inspection work under a scheme evolved 

; 

-,,.__, 
I 

· by the High Court for ·maintaining the efficiency of the Judicial· 
service that they were being referred. to in common parlance as 
Inspecti_ng District Judges. No rule was evolved llY the High.Court to 
the effect that either the senio.r most Judges or those promoted by 
selection to that cadre should be posted as Inspecting District Judges. 
rt is, h'owever, stated by the deponent of this affidavit that the High. .l 

.. Court had laid down certain guidelines for posting a Disirict Judge 
as an Inspecting. District Judgs and they- are ·(i) that}he I?iStrict · 
Judge should have put in at least three years as District Judge anil. 

. should have worked as such in arty of. the districts, Qi) that ·his 
adminstrative capacity •hould be i;elativefy high :and (iii) th.at he 
should have a reasonable length of service aheacl. of him as a Dist• 

. i;ictJudge till his retirement. . Taking all these guidelines togct_ller,'it 
- is ·possible to post any District Judge who satisfies the three c.ondi­

tions. as an Inspecting District·. Judge even though ·there 'may be 
0

many District Judges who are senior to him.and wh!> also satisfy the 
·-above conditions. Since admittedly the posts of Inspecting District the 
Judegs do not constitute a separa.te cadre .superior to the cadre of 
District Judgse, no person p,osted as an Inspecting District Judge can 
claim seniority over a District Judge who is· not holding such a posl 
on that ground alone. This is also manifest from the statement ia 
paragJaph 52 of the counter affidavit filed on behalf of theo High 
Col\rt (respondent No. 2) which reads thus; 

• -l 
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"l say.tl•at it is false to say,that the respondent No. 
2 ,has created an erroneous imprc<sion in 'the cadres 

. of the judiciary,, public· ind litigants th.at Distd~t 
Judges appointed under the schdme of inspeCtion of 
courts are. superior to. other District Judges and -t'his 

·has caused insecurity in.the min_ds of Disti-ict Judges." 

.. 

On the above quescibn, the High 
· judgmeut under appealthus: • 

• I , ~ 

Court has observed in. its 

\ .• ".Go.vern.ment·a_f Maharashtra,i1da;v and Judiciary' 
Department' Resol~tion dated 23rd September,, 1969. 
and· the earlier the Resolution dattd"'21st 'October, 
1963 hnd sanctioned the poats c]f District Judges in 
the Selection -O[ade. By the same Resolution addi' 
tional posts of Joint Judges were also sanctioned.· It 
appears from the affidavit filed by the (espondenfsthat 
sche~e fo~ conducting the •urpri•e inapection of 'the 
courts in the. State outside the Oroater . Bombay was. 
introduced in the y•ar 1969 witil"'' the · following . 
objects.; <. 

"1.. Prev~ntion; d;tectlon a~d rnoting .out the corrup­
tion from courts and.their administrativ,·offices. 1 

• .. -.$· 

2. Enforcement of discipline and.punctuality a~ong 
Judges and staff and generally. ensuring that the 
aUoc'ated work both j~diciaI ltnd admii1istriltive is 

· 'ei!ic!~ntly done'and delay in di•posal is eHmin~tcd. 
' ·• ~ ' - J' 

3. Ensuring strict observanoe. of. civil and criminal · ' '· · 
manuals.' 

4: ·. Checking of registers and accounts and ensuring 
. that they are properly and.punctuaI!y maintained, 
· and • · 

, .. 
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' ' 

5. Ensuring the welfare of Judges and the stiuffinclud­
ing tile' provision of sujtable healthy and sanitary 
con.ditions in. courts,· adequate housing accom,· · 
modation for the·Judges and the staff,· anci' gene­
rally towards providing conditions-of service with­
in our limitations.".· • 

/ .. 
As part of this scheme Judicial officers ~osted as 

Disirict Judges at Pune,' Thane'. Aurangabad, Ako!a" 
and Nagpur are entrusted with the work of 'surprise 
inspection of. co.urts. Each ·of. th\:se Distriet f Judges is 
expected ·tO 'carry out surprise inspection work in 5 
districts. He is e:\.pected t~ carry ©Ut the surprise 
irispeetion of at least 35 courts in a'. year and· submit 
'his inspection notes to the High Court. These· inspec­
tion notes are scrutinise.d by tije High Court. and ded­
sions on these inspection notes are alfo taken by the 
High Court. Regular inspection work is carried out by 
the District Judge concerned. From the affidavit ·filed . 
by the: Additional Registrar (Inspcctioh) of the High 
Court, it is further clear that no new cadre or posts of · 
.Inspecting District Judge are .created. Though in a .. 
coll)mori .paralance they are called· Inspecting District 
Jud;Jes ·they are merely District. Judges doing the work 
of surprise Jnspectiori." ' 

' 

•· 

Having held thus, the High Court conunitted an error in 
virtually· treating the· Inspecting District Judges as equivalent to 

. selection grades District Judges by the following obsfrvations mode 
·by .it in paragraph 11. of its judgment: · . . ' 

~·As to .how the District udges arc selected ~or· 
doing this i'nspection work is also explained by the 

,_ 1 responde~is 'in tlleir "affidavits. From the submission 
')nade in the affidavits it is quite clear that guidelines 
have been laid down for selectipg the bistrict.1ucl~es 
working under .th~ scheme of Inspection of the Co» ·is. 
Wl:tile se!ectilig a person · guidelines kept in vi'i~' re 

• (i) that the District J~dges. should have, i;ut in a(least 
~ 

__ J -
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3 years as District Judge, and should have worked as · 
such in a~y ·~f the distric\s, (2) that his administrative· 
capacity should, be relatively !iigh and (3) that h,e should ,: 
have reasonably long service'ahead as Judge till his 
retirement · It is also clarified in the affida~it ·· ihaf 
these' guideline;• necessarily' imply his competence in 
judicial worli' and also his general performance. The 
assessment 6f relatively 'high, admi9istrative capacity ' 
in particular implies in the con,text his aptitm!e for 
inspection work, .his aititudes towards the bar, litigants, 
judicial officers and ·staff. working, in the inspecting 
courts. Ii is also submitted, !hai· while' assessing 

' the eligibility of a person with . reference to these' 
guideljnes, the cases of judicial 'officers have-been. con· 
s1d•,red all along in the order of s,niority of the person 

. in the cadre of District Judges.' Since no separate 
cadre is c.reated of judicial officers who are asked to do· 
the work of inspection under the scheme, no separate. 
rrles 'are framed, but' guidelines ·ar~ laid down by the 
High Court .. Similarly guidelines are Jaid down for 
a\varding the selection grad~ to. the Di_strict J~1dge and 
norm~Ily all the 5 lnspecti;ig District Judges and the 
Registrar are plnc!'d in the cadr~ of Selection Grade 

·District Judges unless there· are ,eonlpelling reasons to 
the contrary. It is then stated in the affidavit of the 
re,spondents that tho petitioner's.case ~as .considered on/ 
four occasionsb~tween· 1979 to :1981 fer being.assigned 
th;s inspection work and for being placed in tho selec­
tion grade but he has not 'bee~ found suitabl~." 

The infirmities noticeable in the above pasjage 'are these: The, 
.llligh«Court has. failed to notice that the creation of the posts of five 
Inspecting District Judges hid nothi~g to .do with ihe sanctio~ipg of· 
selection. grade pay sca'!e for District Judges. While, tli'e selectio'n 
grade pay scale was sanctiol!ed ·for six-po~ts of District Judges by 

·th~ two Government Resolutions dated Octob,er · 21, 1963 and July 
20, 1974, the-five posts of Inspecting District Judges were created 
by the G)vernment resolution gated September 23. 1969. the relevant 
part of which read 'thus:, . · . ·. , · · . , " 

"Resolution: Government is pleased to dirdet that · 
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' five temporary po•ts Of District Judges in the sca'!e of 
Rs, 900-50-1000-60-1600-50-1800 should be created 
for a period of upto the 28th February, 1970 for 
inspection of subordinate courts ·an'd tackling the· pro-

. blem of corr.uption." 

• 

I 

These five posts "were not pas.ts with the selection grlide pay 
scale which· had.alr~ady been brought into force by the Government 
Resolution of October 21, 1963' It could not also have been the 
intention of the High Court as· well as of the Oovernment at· the 
time of the creation or these posts of· Inspecting District Judges 
that the five senior most Di.strict and Sessions Judges in the State 
should in/;tead of disposing of imp~rtant judicial work. be engaged 
in· inspecting a minimum of 35" court!. during a· year, in writing 
'reports and in carrying out other administrative work which would · , . 
leave.very .little time to engage thems~lves in judicial work. That 
is also clear from th.e i:uidelines laid down for the posting of an 
officers as an lnspec'ting Judge which could be easily satisfied by 
~ounger and active memb<rs working in the .cadre of DistriCt Judgfs. 
'i . 

The High c:iuri also overlooked that the specific case of the 
f!igh Court. being that no separate cadre of Inspecting Distri\t ' 
,Judges had -been created .. th\re. could be. no ·occasion to consider 
the case of the appellant or any ~ther District Judg~ for such pro­
motion. The observations that •·since no separate cadre is created of . 
judicial officfrs who are asked to do the work of inspection under 
the scheme, n() separate rules are framed but guidelines, are laid 
down·by the High Court. Similarly guidelines are !tid down for 
awarding the selection grade to' the District Judge and normally all 
the 5 Inspecting District Judges and the Registrar are placed in the 
cadre of selection grade District Judges unless ther~ are cpmpelling 
re:iSons to the contrary" in the:- above passti.ge ITT~ a'g3in out e-f place. 
1:he aboye conclusion. would· have .been possible only on prod' cf 
the following facts .)'iZ. ·(I) that the. selection grade 'District Judgos. 
and the Inspecting District Judges belong to the same cadre and (2) 
that ''they belonged to a ·cadre higljer than the cadre of District 
Judges or that there was a need for going through the process of 
sel.ection to. sanction ·s'11ecticin grade pay. scale. We have already 
shown that the selection grade District Judges are only 'those who 
draw pay in pay scale of Rs. 1800-100-2000 for which no promotion · 
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is contemplated and that mere posting as an Jns~ecting District Judge 
by itselfd8es not make an officer so, posted superior to other District · 
Juclges. 'The true legal position is ,that while the first six persons in 
the seniority list of Distlict Judges based on the length. of continous. 

· . officiation' 'in the cadre of District Judges can be· recipients of salary 
in the· selection grade, pay ~cale, the ·posts of inspecting· District 
Judges and of the Registrar·need not necessarily be held by them. 

>_/ 

, When it is' held that the selection grade District Judges ·do 
• not constitute a separate cadre, the High Court'cannor in .exercise 

• ....---of·its general powers Qf control under Article 235 of the Consti\u-
, tion withl1ol_d the incrernent beyond Rs: J800 in. the selection grade, 

pay scale unless there is a. rule or an ·exe~utive' instruction which · 
authorises it-to do so .. As mentioned earlier, the selection grade post· 
is nota post to which promotion has to be made nor is there ariy 
efficiency bar rule attached to· it . Fprther it is not shown that the'• · 

· Governor had issued any executive instructions '.as it had been done , . 
" in. Saift Ram S~arnia v. State of Rajasthan & Anr.'" and in Lalit -· 

Mohan Deb & Ors .. v .. Union of India'· & Ors.'" enabling the High . 
cou.rt to wi~hhold increments in t!ie extended payscale which is in 

. this case called as selection grade pay scale. The pay scale to which 
a judicial officer is entitled is a condition of service 'which can be 
regulated by' a statute or. rules, inade udder the proviso· fo Article 
309 or by executive. instructions issued undef. Article 162 of th~ 
Constit'!tion, · It cannot come within the range of the expressio'n 

~-~ •control'. in Article 235 ·or t\le' Constitution. (See B.S. Yadal' & Ors. 
~tc. v. State of Haryana & . Ors, etc,13') · It is only ,1vhe;e there is 
such a law ru:o or executive instruction, the High Court may act 
under Arti~Je 235 of the Constitution to sanction it or to. refus~ to 
sinction it We are of.the view that in the .p.resent case the mere· 

'norilenclature given to the extended pay scale as the selection gn<de 
·pay scale does not lead to the inference that 'there is an· element of, 
selection involved in sanctioning it.. In the circumstances it should 
b~' treated a? just an extended pay scale whichfo.rms part of the pay 
scale of Rs. 900-1800 as clarified in. twq .Governmeli\ .orders sane~· 

, tioning the se!ectfon grade posts. In view of the foregoing while the 
question whether the appellant -can be posted as an Inspecting District 
Judge'is within the-discretion of the High Court, the refusal on the 
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p1rt of the H.igh 9ourt .io sanction the selection grade pa'y scale to 
· the appellant· when it become due automat.ically on. (he ground that 

he was not found fit .tb be' sanctioned that scale of pay is erroneous. 
Jn view of· what has been stated above, )ve need not go into the 
other points raised by the appellant regarding the above questi<:>n . 

Jn the res~lt the judgment of the High Court is set aside in 
so far as the question of san9tioning of the selection grade pay"scale 

· to the appellant is concerned.' It is h<:reby declared. that the appel­
lant is entitled to the pay in the selection grade. 'pay scale from the 
date on which his immediate junior (seniority being counted on the··.·.-.,,..... 

. le.ngth of continuous officiation in the· c~dre of District J udgesy com­
menced to draw salary in the selection grade pay scale. He is alw 
entitled to all qther consequential reliefs. flowing therefroni; A writ 
shall issue i~ the above terms., .. 

, 
The appeal is accordingly .allowed in. part.· No costs.,~ 

' . 
. . 

S.R. Appeal partly allowed. 
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