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Code of Civil Procedure, 1908 —5, 47—Decree passed according to award
in foreign currency without fixing rate of exchange—In execution pro-
.ceedings court pust decide and select proper date for fixing rate of
exchange—Criteria for selection of date—Date which puts plaintiff in same
position in whick he would have been had the defendant discharged his abhgm‘wn
when he ought ta have done. Proper date is the date of decree.

Arbitration Ac: 1940—s. 17—Jndgment according to the award—When it -

is. Provisions of 5. 17 are different from the provisions of 5. 26 (I) of the English
Arbitration Act.

Precedents—English’ decisions not binding but have high pursuasive value.
K-}
Practice & procedure—General practice & procedure to be followed by
Plaintiff while claiming sum in foreign currency, arbitrator while making the
- award and court while passing decree—Laid_' down.
Forasol, 2 French Company having its principal office in Par is, I France,
entered into a contract on February 17, 1964 with Oil and Natural Gas

Commission (ONGC), a Governﬁlent of India undertakmg, for carrying out .

structural drilling in relation to the exploration for oilin India, Article IX-3
of the contract provided that the amount payable to Forasol on account of
operational fee, standby fee, and eguipment charges shall be computed in
French Francs and ONGC shall pay 809 of that amount in French Francs in
Paris, France, and the remaining 209 in Indian rupees using a fixed conversion
rate of FF. 1.033==Re. 1.000, Art IX<3.2 provided that certain other charges,
e.g., insurance, freight,.etc., incurred by Forasol were to be reimburzed to
Forasol by ONGC in Indian rupees if the expenditure was initially incurred by
Forasol in . Indian rupess, otherwise in French Francs. Article X-2, X-3 and
X-4 of the contract set out estimates of the payments to be made to Forasol in
" French Francs, the invoicing rules and the rate of payment. Under Art. X-3.3,
" Forasol was to indicate in each of its invoices, the amount payable -to it in
" French Francs and the amount payable to it in Indian rupees under the con-
tract. Art. XI provided for payments to be made to Forasol in Indian rupees.
The contract which was initially for a period of one year was extended twice
and Addendum Nos. 1, 2 & 3 were gadded to the Contract. During the exten-
ded period of the contract the Indian rupee was devalued in June 1966 and

consequently Forasol made a claim for conversion of Indian rupees into French .
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Francs at a rate higher than the rate specified in Art. IX-3. The disputes and
differences which arose between the parties were referred to arbitration.. The
Umpire who made the award directed certain payments to be made in French
Francs, bui did not specify the rate of exchange at which the French Francs
were to be converted into Indian rupees. The award further directed that
from November 30, 1966, the rupee portion should be converted at the higher
rate of FF, 1000 equal to rupees 1,517.80. The award was filed in the Delhi
High Court and the High Court passed a decree in terms of the award simpli-

citer without fixing any date for conversion of the French Francs into Indian

rupees, with interest at the rate of 6% per annum from the date of the decree
till the date of payment Neither party raised any objection to the said-award
or to the form in which the said decree was passed. Forasol filed an applica-
tion in the High Court for execution of the decree,  ONGC contended that
the enhanced rate of exchange specified in the award was applicable only with
respect to the interest payable to Forasol from November 30, 1966 and that
to the rest of the payments to be made under the award either in French Francs
orin Indian rupes, the contract rate of exchange was applicable. A single
Judge of the High Court held that the contract rate of exchange applied only
to the rupee part of the payment in respect of the items specified in Art. IX-
3.1 and that in respect of the other paymeﬁts to be made ‘1o Forasol in French
Francs the rate of exchange prevailing at the date of the decree would apply.
In appeal, a Division Bench of the High Court held that the enhanced rate of
exchange specified in the award applied only to the interest payable to Forasol
and that with respect to the rupee amount the contract rate of exchange

applied. It further held that as the award was in French Francs, by reasons -

of the provisions of the Foreign Fxchange Regulation Act, 1973, before execu-
ting the award the French Frances would have to be converted into Indian
rupees at the rate of exchange prevailing on the date of the said award. This

‘judgment and order of the Division Bench was.challenged in these cross

appéals. The questions which arose for consideration were : (1) Whether the
rate of conversion mentioned in the contract applied to all the payments to be
made under the contract whether in Indian ;upees or in French Francs, or
only to 20 per cent of the amount in French Francs, payable by ONGC to
Forasol in Indian rupees in respect of Forasol's operational fee, standby fee
and equipment charges; (2) whether the enhanced rate of exchange specified
in the award’ was applicable to all the payments in Indian rupees under Art.

IX-3.1 of the coniract to be made by ONGC to Forasol or only to the inlerest

on the amount in French Francs payable to Forasol by’ ONGC; and (3) which
was the proper date to be selected for converting into Indizn-rupees the French
Francs part of the award in respect of which no rate of exchange had been
fixied either by the contract or by the award ? Two further questions which
were inexiricably linked with question No. (3) above were : (1) whether an
arbitrator or umpire can make an award in a foreign currency; and (2) whether
4 court can simpliciter pass a decree in terris of such an award without speci-

fying the rate of exchange at Wthh the foreign currency amount will have to

be converted into Indian rupees.

Allowing the appeal of Forasol and dismissing that of ONGC,

-

']

C ..
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HELD : 1. Under Art. IX-3.1 of the contract Porasol had agreed- to

A accept 20 per cent of its operational fee, standby fee and equipment charges in
Indli.'il'l rupees but wanted .that the remaining 80 per cent of these fees and
V4 charges as also the other amounts which were payable to it under the contract

should be paid to it in Erench Francs only. If Forasol were to indicate sepa-
rately in its invoices the payment to be made toif in French Francs and in

Indian rupees and if the payment of such Francs was to be made in Paris,
»  France, in French Francs, the question of providing for a rate of exchange in the

B , said contract for converting French Francs into Indian rupees cannot arise, Such -

conversion rate could only be in respect of the amount payable to Forasol in
. Indian rupees. It is thus only the 20 per cent of the said fees and charges
computed in French in Forasol’s invoices but payable in Indian rupees which
was to be converted at the rate of exchange specified in the contract. This
interpretation receives further support from Art. 2.2 of Addendum No. 2 and*
'C Art. 2.5 of Addendum No. 3 under which amounts fefundable by Forasol to
ONGC were to be refunded in the same currency in which ONGC had paid

them carlier. [544 C-F]

2 The Division Bench of the High Court was in error in holding that
the enhanced rate of exchange specified inthe award applied only to the
amount of interest payable to Forasol. The enhanced rate of exchange applied

D to the payments in Indian rupees under Art. IX-3.1 of the contract to be made
by ONGC to Forasol from and after November 30, 1966. [548 D-E]

3. Inanaction to recover an amount payablein a foreign currency,
five'datss compete for selection by the Court-as the proper date for fixing the
rate of exchange at which the foreigt curtency amount has to be coverted into

E - the currency of the country 111 which the action has been commenced and
decided. These dates are : .

(1) the date when the amount became due and payable;

(2) the date of commencement of the actlon,

F ‘ (3) the date of the decree;

(4) the date when the court orders execution to issue; and
5) the date when the decretal amount is paid or realized,

In acase where a dectee had been passed by the court in terms of an
award mads . in a foreign currency 'a sixth date also enters the COmpetxuon,
namely, the date of the award. [548G-549B]

The guestion which one out of the dates mentioned above is the proper

date to be selected by the Court does not appeat to have been decided in this

H country. The question, however, has formed the subject-matter of decisions
o - in Epgland. The English decisions are of Courts of a country from which we

have derived our jurisprudence and a large part of our laws and in which the -

judgments were delivered by judges held in high repute. Undoubtedly, none

by
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of these decisions are binding upon this Court but they are authorities of high
pursuasive value to which we may legitimately turn for assistance.. Whether
the rule laid down in any of these cases can be applied by our Courts must,
however, be judged in the context of our own laws and Jegal procedure and

the practical realities of litigation in our country. [549G; 568G]

Miliangos v. George Frank (Textiles) Ltd., L.R. [1§76] A.C.443; Tom-'
kinson and Anr. v. First Pennsylvania Banking &Trust Co., L.R. [1961] A.C.
1007; (19601 2 AN E.R. 332; Sub-romin re United Rallways of Havana and
Regla Warehouses Ltd., L.R.[1960) Ch. 52; [1959}1 All E.R. 214; Jugosia-

. 'venska Oceanska Plovibda v. Castle Investment Co. Inc., [1973]3 AllE.R. 498
. Beswick v. Beswick, LR-[1968] A.C 58; [1967)2 Al} ER. 1197, Dr. Marn,

The Legal Aspect of Money, 3rd Edn. [1971], p. 363; Sclorsch Meier G.m.b H.
v. Hennin, {1975] 1 AIll E.R. 152;" Miliangos v. Gesrge Frank (Textiles) Lid.,

[1975] 1 All E.R. 1076; Practice Statement (Judical Precedent), (1966) 1 W.L.R"
1234; Owners aof M.V. Eleftherotria v. The Owners 8f -M.V. Despina R—The
Dispina R and Services Europe Atlantique Sud (Seas) Of Paris v. Stockholms
Rederiaktiebolag Svea of Stockholm, L.R. [1979] A.C. 685; Practice directions,
(197611 W.L.R. 83; -[1976] 1 All E.R. 669; The Zafiro, John Carllom & Co.
Lid. v. Owners of 8.5, Zafiro, L.R. (1960) p. 1 at 14; [1959] 2 All +.R, 537 at
544; E.D, & F. Man v. Societe Annonyme Tripolitiane Das Usines De Kaffinage
De Sucre, {1970] 2 Llyod's L, Rep. 416 and Russel on Arbitration, 20th edn.
page 375, referred to.

4, When a foreigner has to receive a sum of money which should jlistl'y

- be payable to him ina foreign currency and because of the default of the

paying party, seeks to recoyer its payment through the court, the first guestion
which ariges is whether a court in India would have jurisdiction to pass a decree
for a sum- expressed in a foreign currency. Though on principle thereis no
reason why a court should not be able to do so, no court can pass a decree
directing a. defendant to do an impossible or an illegal act and in view of the
‘provisions of our Foreign Exchange Regulation Act, 1973, -and the restrictions
contained tHerein on making payments in a foreign currency, if a decree were
to be passed simpliciter for a sum expressed in a foreign currency, it would be
to direct tue defendant 1o do an'act which would be in violation of the Foreign
Exchange Regulation® Act, 1973, Such a decree can, therefore, only be passed
by making the payment in foreign currency subject to the permission of the
foreign exchange authorities being granted. 1f, however, the authorities do not
grant permission for payment of the judgment debt in foreign currency, it
would not be possible for the defendant to make such. payment, resulting in
the decree becoming infructuons and the plaintiff getting nothing under it.
The court must, therefore, provide for the eventuality of the foreign exchange
authorities not granting the requisite permission or even if such permission js
given, the defendant not paying the decretal debt, or not wanting to discharge
the decree by making payment i in foreign currency or in Indian rupees. This

" can only be done by the decree providing in the allernative for payment of a

sum of money in Indian rupees, which will be equivalent to the sum decreed
in foreign currency. It is but just that a man, who is in law entitled to receive
a sum of money in a foreign currency, should either receive it in such currency
or should receive its equivalent in Indian rupees. It is here that the question .
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- of the date which the court should select for converting foreign currency into
Indian rupees arise. The court must select a date which puts the plaintiff in
the same position in which he would have been hiad the defendant discharged
his obligation when he ought to have dons, bearing in mind that the rate of

exchange is not a constant factor but fluctuates, and véry often v:o]ently fluc-
tuates, from time to time.

-

The.date when the amount became due and payable, does not have the
effect of putting the plaintiff in the same position in which he would have been

had the defendant discharged his obligation when he should have done because .

between that date and the date when- the suit is decreed [the rate of exchange
may have fAuctuated to the plaintiff's prejudice, resulting in the amount decreed.
in rupees representing only a fraction of what he was entitled to receive.
Equally, the possibility of the plaintiff getting more than what he bad bargain-
ed for in case. the rate of exchange. had fluctuated in kis favour cannot be

ruled out. To select the date when the amount became dué or the “breach |

date®, as.the English courts have termed it, is thus-to expose the parties to the
unforeseeable changes in the international monetary market. The selection of
the ¢'breach date’” cannot, therefore be said to be just, fair or equitable,

[563H-569D)

The date of the commencement of the action or suit, is equally subject
to the same criticism. The selection of the date of the filing of the suit would,
therefore, leave the parties in as uncertain and precarious a position as the
selection of the date when the amount became payable or the “breach date™.

(569 E-H]

To select the date of the decree as the conversion date would be to adopt
as unrealistic a standard as the ‘‘breach date” because a money decree and the
payment by the judgment debtor of the judgment debt under it are two vastly
different matters widely separated by successive execution applications and

objections thereto unless the judgment debtor chooses to pay up the judgment
" debt of his own accord which is generally not the case, In the vast majority of
cases a Money decrée is required to be enforced by execution. [570 A-E)

‘

The selection of the date when the court orders execution to issue is
equally beset with difficulties. [570 G]

" In selecting the date of paymentas the proper dafe of conversion there
are three practical and procedural dlfﬁcultles namely, payment of court fees,
the pecuniary limit of the jurisdiction of courts and execution. [572 B-E]

. This then leaves the court with only thres dates from which to make the

_selection, namely, the date when the amount became payable, the date of the. i

filing of the suit and the date of the judgment, that is, the date of passing the
decree. It would be fairer to both the parties for the court to take the laest
of these dates, namely, the date of passing the decree, that is, the date of the
Judgment. {575 F] :

>
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5. Under section 17 of the Arbitration Act, 1949 the judgment which
the court pronounces is to be “according to the award”. Where the award

* directs a certain sum of money to be paid and the court, in a case where it has
_not modified or corrected the award under section 15, pronounces judgment-

for a different sum, the judgment cannot be said to be *‘according to the
award". In the same way, where an award directs payment of a sum of money
in foreign currency and the court while pronouncing judgment provides for ifs
rupee equivalent at the rate of exchange prevailing on the date of the award,
the court will not be pronouncmg judgment “according to the award” ifin
the meantime the rate of exchange has varied, because at the date of the
judgment the foreign currency equivalent of thc amount in rupees provided in
the judgment would be different” from the foreign currency sum directed to be
paid by the award. The judgment, therefore, can only be said to be “accord-
ing to the award™ if it directs payment of the rupee equivalent at the rate of
¢xchange prevailing on the date of pronoupcing the judgment which daté is the
same as the date of the passing of the decree. [584G-5858]

6. The Division Bench of the High Court has committed an error in
equating 8. 26 (1) of the English Arbitration Act with s. 17 of our Arbitration
Act. The reason for this error is that the Division - Bench has procceded upon
a wrong “assumption that the procedural scheme of the English Arbitration
Act is the same as that of our Arbitration Act. The provisions . for enforcing
an award under the English Act and under our Act are different, Granting

-leave under 8. 26 of the English Act and pronouncing judgment according to
- the award and passing a decree under .s. 17'of our Act mean different things

and have different results. A judgment according to the award under s 17
of our Act will speak only from the date of the judgment which will not be
the case under 8. 26 (1) of the I'nglish Act, for while in the first case what will
be enforceable by the processes by law, namely execution, will be the decree

- passed in terms of the award, in the second case it will be the.award itself,

unless the appl:cant desires to have judgment entered in terms of the award.
[585C, 585E]

Sarish Kuma;- and Ors. v. Surinder Kumar and Ors., [1969] 2 S.CR. 244,

' distinguished.

7. The practicc,- which ought to be followed in suits in which a sum of

- money expressed in a foreign currency can legitimately be claimed by the

plaintiff and decreed by the couriis as follows. Insucha suit, the plaintiff,
who has not received the amount due to him in a foreign currency and, there-
fore, desires to seek the assisfance of the court to recover that amount, has
two courses open to him. He can either claim the amount due to him in
Indian currency orin the foreign currency in which it was payable. If he
chooses the first alternative, he can only sue for that amount as converted into
Indian rupees and his prayer in the plaint can only be for a sum in Indian
currency. For this purpose, the plaintiff would have to convert the foreign
currency ameunt due to him into Indian rupess. He ¢an do so either at-the
rate of éxchange prevailing on the date when the amount became payable for
he was entitled to receive the amount on that date or, at his option, at the rate
of exchange prevailing on the date of the filing of the suft because that is the

-
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date on which he is seeking the assistance of the court for recovering the
amount due to him. In either event, the valuation of the svit for the purposes
, of court-fees and the pecuniary limit of the jurisdiction of the court will be the
amountin Indian currency claimed in the suit. The plaintiff may, however,

choose the.second course open to him and clailm in foreign currency the \
..,  -amount due td him. In such a suit, the proper prayer for the plaintiff t6 make '
_* in his plaint would be for a decree thaf the defendant do pay to hinr the foreign
B ‘currency sum claimed in the plaiot subject to the permission  of the concerned ¥

+authorities under the Foreign Exchange Regulation Act, 1973, being granted
and that in the event of the foreign exchange authoritjes not granting the .
*Tequisite permission or the defendant not wanting to make paynient in foreign
currency even though such permission has been granted or the defendant not ' ' z
making payment in foreign currency or in Indian rupees, whether such per- :
mission hag been granted or not, the defendant do pay to the plaintiff the rupee
C equivalent of the foreign currency sum claimed at the rate of exchange
prevailing on the date of the judgment. For the purposes of couri-fees and
jurisdiction the plaintiff should, however, value his claim in the suit, by conver-
ting the foreign currency sum claimed by him into Indian rupees at the rate
of exchange prevailing on the date of the filing of the suit or the date nearest
or most nearly preceding such date, stating in his plaint wkat such rate of
exchange is. He should further ghe an undertaking in the plaint that he
D would make good the deficiency in the court-fees, if any, if at the date of the
judgment, at the rate of exchange then prevailing, the rupee equivalent of the
foreign currency sum decreed is higher than that mentioned in the plaint for
the purposes of court-fees and jurisdiction. At the - hearing of such a suit,
before passing the decree, the court should call upon the plaintiff to prove the L
rate of exchange prevailing on the date of the judgment or on the date nearest
E or most nearly preceding the date of the judgment. If necessary, after deliver-
ing judgment on all other issues, the court may stand over the rest of the
judgment and the passing of the decree and adjourn the matter to enable the
plaintiff to prove such rate of exchange. - The decree to be passed by the court -
should be one which orders the defendant to pay to the plaintiff the foreign
currency sum adjudged by the court subject to the requisite permission of tlie
concerned authorities under the Foreign Exchange Regulation Act, 1973, being
F granted, and in the event of the Foreign Exchange authorities not granting the
requisite permission or the defendant not wanting to make payment in foreign ,L_
currency even though such permission has been granted or the defendant not
making payment in foreign currency or in Indian rupees, whether such permis-
sion has been granted or not, the equivalent of such foreign currency sum ' )k
converted into Indian rupees at.the rate of exchange proved before the court :
as aforesaid. In the event of the decree being challepged in appeal or other
procéedings and such appeal or other proceegings being decided in whole or
in part in favour of the plaintiff, the appellate court ot the court hearing the
’ application in the other proceedings challenging the -decree should follow the . »
same procedure as the trial court for the purpose of ascertaining the rate of : -
exchange prevailing on the daie of its appellate decree or of its order on such
application or on the date nearest or most nearly preceding the date of such
H . decree or order. If such rate of exchangeis different from the rate in the
_ decree which has been chailenged, the court should make the necessary modi-
fication with respect to the rate ofexchange by its appellate decree or final

+

>
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order. In'all such cases, execution can only issue for the rupee equivalent
specified in the decree, appellate decree or final order, “as the case may be.
These questions, of course, would not arise if pending appeal or other procee-
dings'adopted by the' defendant the decree has been exccuted or the money -
thereunder received by the plaintiff. (587D-589C])

8. Just as the courts have power to make a decree for a-sim of money
expressed in a foreign curency subject to the limitaions and conditlons set out
above, the. arbitrators or umpire have the power to make anaward for a sum
of money expressed in a foreign currency. The arbitraters or umpire should,
however, provide inthe award, for the rate of exchange ai which the sum
awarded in a foreigh currency should be converted in the events mentioned
above, This may be done by the arbitrators ot umpire taking either the rate
of exchange prevailing on the date of the award or the date ncarest or most

" pedrly preceding the date of the award or by directing that the rate of exchange

at which conversion is to be made would be the date when the court pronounces

judgment according to the award and passes the decree in terms thereof or the

date nearest or most nearly preceding the date of the jndgment as the court”
may determine. -If the arbitrators or umpire omit to provide for the rate of

coversion, this would not by itself-be sufficient to invalidate the award. The

court may either remit the award, under section 16 of the Arbitration Act, 1940,

for the purpose of fixing thedate of conversion or may do so itself taking the

date of conversion as the date of its judgment -or the date nearest or most

nearly preceding it, following the procedure outlined above for the purpose of

proof of the rate of exchange prevailing on-such date. If, however, the person

liable under such an award desires to make payment of the sum in foreign

currency awardzd by the arbitrators or umpire without the award being madz a,
rule of the court, he would be at' liberty to do so'after obtaining the requisite

permission of the concerned authorities under the Foreign Exchange Regulation

Act, 1973, I

9, In the instant case the party’entitléd to recei\;g the money-ForasoI-ﬁas :

- a foreign party. -Under the said contract, the currency of account was a foreign

»

currency and so was the currency of payment except fora portion thereof.
Forasol was, therefore, entitled, on payment not being made to it by ONGC,
to receive in French Francs the amounts which became. payable to it in that
currency. The Udnpire was, therefore, justified in providing that the amounts
payable under the said award to Forasol in French Francs should be paid in
French currency. The Umpire has, however; neither provided that such pay-
ment wotlld be subject to the permission -of the foreign exchange authorities
being obtained nor specified. the. conversion rate to be applied in the sventu-
alities set out above. That, however, dees not make any difference becausé
neither party has objected to the said award on this ground. On the contrary

both parties have accopted the said award as binding and conclusive, As:
mentioned above, this -omission on the part of the Umpire could have been
corrected by the High Court when it came to pronounce judgment according to.
the said award and pass the said decree jn terms thereof. The decree passed in

; terms, of the said award, however, does not specify either the rupee equivalent
- of the amount in French Francs payable to Forasol or the rate of exchange at
- which the conversion of such amount into Indian rupees should be made. To that

gxtent, the decree passeqd in ferms of the said award by the High Court was not

TR

’
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4 proper decree. Both the partjes have, however, accepted the said decree and
have not challenged it on this ground in any proceedings. In any event, the
aforesaid mistake in the said decree was one which could have been got correc-
ted by an application for review or by an application under section 152 or,-in
any cvent under scction 151, of the Cede of Civit Pcocedure, 1908. The decree
has now become final and binding upon the partics. Both the parties have
accepted the said decree and the said decree cannot, therefore, be said to be
invalid on the ground of the above omission to specify either the rupees equi-
valent of the French Franc portion of the said award or the rate of exchange
at which such French Franc portion was to be ccnverted into its rupee equi-
valent. For these reasons we hold that the Jearned Single Judge rightly took
the date of the decres as the date of conversion, [590C-591E})

Crvit ArPELLATE JuwrisDICTION ; Civil Appeal .Nos. 628 & 629 .
of 1981,

Appeals by Special Leave from the Judgment and Order dated
the 21st December, 1979 of the Delhi High Court in E.F.A. (0.8.)
No. 5 of 1977.

Shankar Ghosh, and D.N. Gupta, for the Appellant in CA '
628/81 & for Respondent in CA. No. 629/81 '

- " B. Dutta for the Respondent in CA. 628/81 and for appellants '
in CA. No. 629/81.

The Judgment of the Court was delivered by

Mapon, J. These cross appeals by special leave arise out of
execution procecedings adopted by Forasol, a French Company,
having its principal office in Paris, France, against the Oil and
" Natural Gas Commission, a statutory body incorporated under the
Oil and Natural Gas Commission Act, 1959 (Act XLIII of 1959},
hereinafter for the sake of brevity referred to as ‘'ONGC’.

On July 30, 1962 the Government of India invited global tenders
for structural drilling for éxploration of oil in the Jaisalmer arca of
the State of Rajasthan. The tender of Forasol was accepted by the
Government of India and in pursuance théreof a contract dated
February 17, 1964, headed ‘“‘Structural’ Drilling Contract”, was
entercd into between ONGC and Forasel. Under the said contract,
ONGC engaged Forasol to carry out structural drilling in relation
to the exploration for oil in the Jaisalmer area of the State of Rajas-
than on the terms and conditions contained in the said contract.
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The said contract was for a period of one year commencing from the
date of the start of the drilling work. The said contract also gave
an option to ONGC to extend the péeriod by one more year. Article
IX-3 of ‘the said contract dealt with the currency of payment. It
provided as follows : ’

“IX-3.1. The operational fee, standby fee and
equipment charges payable to FORASOL have been
specified in French Francs in Article IX-1.1.1 to IX-1.1.10
above. The'amount payable to FORASOL on account
of aforesaid fees and charges shall be computed in French
Francs ONGC shall pay 80% of the aforesaid amount in
French Francs and the remaining 20% in Indian Rupees
using a fixed conversion rate of FF. 1.033=Re. 1.000.”

*

. Under Article IX-3.2 the cost as well as the insurance, packing,
forwarding and clearing charges in respect of the materials provided
by Forasol and the freight, insurance, packing, forwarding and clea-
ring charges for transportation from a sea port or air port in France
to India and back to a ‘sea port in France or outside France if
Forasol so chose, in respect of the rig, equipment, machinery, tools
and other materials provided by Forasol were to be reimbursed to
Forasol by ONGC in Indian rupees, if the expenditure was initially
incurred by Forasol in Indian rupees, otherwise in French Francs,

Under a Credit Agreement arrived at between the Government
of India and the Government of France, the Government of France
had agreed to provide credit facilities to a limited extent to the
~ Government of India for the import of plant, machinery, equipment
and materials and for execution of certain projects including oil
exploration. Under the said Credit Agreement, credit was to be
given by the French suppliers to the Indian buyers in the form of

acceptance of payments on" deferred basis upon the conditions laid,
down in the letters dated February 5,, 1962, exchanged between the -

Governments of India and France. Consequently, in respect' of the
said contract, Forasol had agreed under Article X-1.1 thereof to
accept payment of its fees, costs and charges payable in French
Francs on deferred basis under the overall conditions of the said
letters exchanged between the two Governments and Forasol and
ONGC had agreed upon the estimates of the payments to be made
to Forasol in - Freach Francs under the said contract, the invoicing
rules and the mode of payment. Articles X-2/X-3 and X-4 of the
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said contract set out such estimates, invbiciné rules and the mode of
payment. Under Article X-3.3, Forasol was to indicate in each of
its invoices the amount payable to it in French Francs and the
amount payable to it in Indian rupees under the said contract.  So.
far as the mode of deferred payment of French Francs was concer-
ned, Article X-4.1.1 provided for remittance by ONGC in French
Francs immediately following the signing of the said contract of a
sum of FF 73, 437.49, being the 19/800th part (. e. 1,25 per cent)
of the total estimated amount of Forasol’s operatmnal and standby
fees and equipment charges, cost of the materials to be provided by
Forasol and transportation charges in respect of Forasol's rig, equip-
ment, machinery and tools. Under Article X-4.1.2, subsequent to
the above remittance ONGC was to remit to Forasol in French
Francs 15/800th part (i.e. 1.875 per cent) of the total estimated
amount in redpect of the said items mentioned above, that is FF.
110;156.23 on each-5th day of August and Febtuary, the first of such
payments to be made on August 5, 1962 and the last on February 5,

1965: - Article X-4.2 provided for payment by ONGC to Forasol
of the balance of the amount due to Forasol. -Under Article X-4.2.1,

.on receipt of eech of Forasol's invoices in respect of operational

fees, standby fees and equipment charges accepted by ONGC, Forasol
was to present to ONGC a set of 14 promissory notes payable to

'CNEP (Paris) of equal value totalling to 87.5% of the French Franc
. Portion of the amount for which each-of the said invoices had been

accepted by ONGC and maturirig on the 5th day of August and of

_ February, the first such dates being August 5, 1965 and the last being

February 5, 1972. Within fifteen days of the date of receipt of the
said promissory motes, ONGC wag to return the said promissory
notes to Forasol (Paris) duly signed and stamped. o

Article X-4.2.2 provided for payment of the said prommory

notes. The said Article was as folIows »

“X-4.2.2. ONGQ binds itself, irrevocably, to pay in

- French Francs the promissory notes given by it to -
Forasol. Forasol shall present the promissory notes to
CNEP (Paris) for collécting payment on the ‘dates of
maturity, ONGC shall place with CNEP (Paris), at least
one day before each date of maturity, adequate funds to
cover the total value of the promxssory notes maturmg on i
that date.” . -

¢
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Under Article X-4.3 ONGC -undertook to pay to. Forasol in
French Francs simple interest at the rate of 5 per cent per annum and
also a credit insurance charge at the rate of 1.08 per cent per annum.

" . The other sub-articles-of Article X-4.3 provided for calculation of

interest and infurance charges and for submission, by Forasol every
six months of invoices in respect thereof. Article X—1.3.2, inter alia,
provided that-

- “ONGC shall dccept each invoice for the interest and
insurance charge and shall remit the invoiced amount to
"Forasol in French Francs as early as possible but not

later than two months after receipt of the invoice.”

Provision was also made by the said Article X-4.3.2 for drawing of
promissory notes payable at CNEP (Paris) maturing on each “5th day
of August and of February, the first of such dates being August 5,
1965 and the last being August 5, 1971, Under Article X-4.3.3
ONGC bound itself, “irrevocably, to pay in French Francs the pro-

missory notes. for interest and - insurance charge given by it to

Forasol.” Article XI provided for payments to be made to Forasol
in Indian rupees. Under Article XI.1.1. the rupee payment part of
the operational and standby fees, equipment charges and transporta-

tion-charges payable to Foraso! under the said contract was estimated’

to be FF 1,495,216 and ONGC was to pay to Forasol as an advance
10 per-cent of the said amount, namely, FF 149,522, in Indian rupees

using a conversion rate of FF'1.033 equal to Rupee 1.000, The . .

balance amount in respect of the aforesaid 'item was to be paid by
ONGC to Forasol in Indian rupees using a conversion rate of FF

1.033 equal to Rupee 1.000 in the manner set out in the other sub~ -

articles of Article XI.

oy

On account of the hostilities between Pakistan and India which

 broke out in September 1965 the work under the said contract could

not be completed and the operations fg be carried out there under
‘had to be suspended. The period of the said contract was thereupon
extended by a supplemeritary agreement being Addendum No, 1

~dated December 6, 1965, by a period of six months with effect from

the date on which the drilling operations in the “Jaisalmer area were
resumed at the expiry of the period of suspension. By another

- supplementary agreement being Addendum No. 2 dated July 30,

1966, the period of the said contract was further extended by a period
of five months from the.moment at which all the equipment of

L
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Forasol then under repair at Jodhpur arrived, after completion of
.the repairs at the new drill-site, where ONGC might like to have
- drilling operations "to be started under the said Addendum No. 2.
Article 2.7 of the said Addendum No.2 provided as follows : '

L]

*2.7! In case Forasol has to refund to ONGC an
amount which cannot be adjusted or has not been adjus-
ted against Forasol's invoices for the last two months
of the five moaths period of this Addendum, . Forasol
shall refund the amount in cash in the éame currency in
which ONGC had paid it earlier.”

By another supplementary agreement being Addendum No. 3 dated

February 23, 1967, the period of the contract was further extended

till the completion of the drilling of Manhere Tibba Well No, 1 and -
in case ONGC should decide to test the said well till the completion

of such test or till April 18.1967. whichever was earlier. Article 2.5 of
the said Addcndum No. 3 Provided as follows :

2.5, In case Forasol hdsto refund to ONGC an
amount which cannot be adjusted or has not been adjust-
ed against Forasol’s invoices for the period of extension
stipulated in Article 1.2 above, Forasol shall refund the
amount in cash in the same currency in which ONGC had’
paid it earlier.”

It may be mentioned that each of the said supplementary agreements

provided that all the terms and conditions of the original contract

which were not repugnant to the terms and conditions agreed to for

such supplementary agreements were to continue to apply untll the ‘
termination of the said contract. .

The extended period of the said contract explred on April
13, 1967. .

In June 1966, during the extended period of the said contract,
the Indian rupee was devalued, and consequently in the course of
correspondence which took place between the parties Forasol made
a claim for conversion of Indian rupees into French Francsat a rate
higher than the rate specified in Article IX. 3 of the said contract.
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It may also be mentioned that ONGC paid to the @ﬁcome-tax
authorities towards the income-tax liabilities of Forasol three sums
aggregating to Rs. 11, 95, 304 as'speciﬁed below :

. () Rs.1,25,304 on September 14, 1967,
(2) Rs. 4,70, 000 on February 14, 1968, and

(3) Rs. 6, 00, 000 on March 23, 1968,

During the period of extension covered by the said Addendum”

No. 3 and after the expiry of that period disputes and differences

arose between the parties. These were referred to arbitration as

provided in the said contract. The parties appointed their respective

" arbitrators. The time for making the award was extended from time

to time with the consent of the parties but as Forasol did not consent

to any further extension, the disputes were referred for arbitration to-

Mr. N. Rajagopala Iyyangar, a retired judge of this Court, being the
Umpire appointed by thearbitrators. In the arbitration proceedings
Forasol made claims against ONGC and ONGC made counter-claims
against Forasol. On March 8, 1972, the Umpire entered upon the

" Reference and on December 21, 1974, the Umpire made his award.

»

To the said award an erraturn was annexed by which a particular
portion of the said award was deleted and substituted by a fresh
portion to which we will revert later, For the present, suffice it to
say that by the said Erratum the Umpire awarded that from
November 30, 1966 the rupee portion should be converted at the rate
of FF 1, 000 equal to Rs. 1, 517. 80 instead of the rate .of exchange
of FF 1, 033 equal to Re. 1, 000 provided in Article IX. 3. 1 of the

~ said contract and that this enhanced rate of exchange would apply to

both Forsal and ONGC.

The said award was filed in the Delhi High Court and on May
7, 1975, a decree in terms thereof was passed by that High Court
with interest at the rate of 6 per cent per annum from the date of the
decree till the date of payment of the net decretal amount, It is
pertinent to note that neither party raised any objection to the said
award or to the form in which the said decree was passed. .

After the said decree was drawn up, Forasol filed in March
1976 an application for execution of the said decree being Execution

No. 77 of 1976. Under the said award certain amounts were'

directed by the Umpire to be paid to Forasol by ONGC in French
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Francs and certain amounts in Iﬂdlan rupees, and. the amounts
payable by Forasol to ONGC'were to be adjusted and set off against
the amounts payable by ONGC to Forasol. In the said execution
application the rupee credit in favour of Forasol was converted into
French Francs at the rate of Rupee 1. 5178. equal to FF 1. 000
being the enhanced rate of exchange speclﬁed in the said award.
After deducting the amounts payable to ONGC the balance payable
to Forasol was shown as FF 5, 89, 727. 51 bemg the equivalent of
Rs. 11, 79, 455 with interest on the principal sum upto the date of

“payment and the costs of execution. The mode of executjon specified
- in the said execution application was attachment ‘and sale of the

movable properties belonging to ONGC and specified in an annexure

.to the said execution -application. In its objections to the said

execution application ONGC contended that the enhanced rate of

. ‘exchange specified in the said award was. only with respect to the

interest payable to Forasol from November 30, 1966, and that to the
rest of the payments to be made under the said award the rate of
exchange mentioned in Article IX-3. 1, namely, FF 1.033 equal to
Rupee 1.000, was applicable and that thistcontract rate of exchange
applied both to the French Franc part as also the Indian rupee- part
of the said contract. ONGC also raised certain other contentions.
On the basis of these contentions, it was submitted by ONGC that
instead of any -amount -being due to Forasol a sum of,
Rs. 6,43,831.44 was due by Forasol to ONGC. The learned Single
Judge of the Delhi High Court who heard the said execution applica-
gion rejected all the contentions of ONGC. He held that the contract
rate of exchange applied only to the rupee part of the payment in
respect of the items specified in Article IX-3. 1 of the said contract’
ang that in respect of such payments from November 30, 1966,. the
enhanced rate of exchange provided in the said award was to apply

but in respect of the other payments to be made to Forasol in French -

Francs the rate of exchange prevailing at the date of the decree, «

namely, FF 1,000 equal to Rs. 1,938 would apply. The learned j

Single Judge directed that ONGC could satisfy the judgment .debt

by making payment in French Francs of, if it so preferred, by paying

the equivalent of it in Indian rupees at the rate of exchange prevails
ing at the date of the decree and further ordered that if the decretal
anfount was not paid within two weeks, attachment as prayed for
should issue. Apainst the said judgment and order of the learned

- Single Judge ONGC filed an intra-court appeal being B, F. A. (0S)

5 of 1977. The Division Bench of the Delhi. High Court, which
heard the said appeal, upheld the contention of ONGC that the

Ao l- .‘-

oy
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euhanced rate of exchange specified in the said award applied only

" to the interest payable to Forasol and that with respect to the rupee

amount due to ONGC .and which was to be adjusted against French
Francs payable to Forasol, the contract rate of exchange applied.

- It further held that as the said award was in French Francs, by

reason of the provisions of the Foreign Exchange Regulation Act,
1973 (46 of 1973), before executing the said award the French Francs
would have to be converted into Indian rupees at the rate of exchange
prevailing on the date of the said award, namely, FF 1.000 equal to
Rupee 1. 831, The Division Bench negatived the other contentions

B raised by ONGC. "It is against this judgment and order of the

Division Bench of the Delhi ngh C0urt that the present cross :

* . appeals have been filed.

- So far as Forasol’s appeal is concerned, four points were urged
on its behalf before us. _

These points wereé :

1. The rate of exchange specified in Article IX-3. 1 of
. the said contract, namely, FF 1.033 equal to Re. .
1.000, was applicable only to 20 per cent of the
- payment to.be made in Indian rupees by ONGC to,
Forasol.

2. The Umpire by the said award fixed the rate of .
exchange at FF 1,000 equal to Rs. 1.5178 as from
Noveniber 30, 1966, in respect of such rupee
payments only. X

3. The sumvof Rs. 10,19,380.39, being the balance
amount of the sum of Rs. 11,95,304 which remain-
ed payable to ONGC by Forasol in respect of the
income-tax paid by ONGC on behalf of Forasol after
making adjustments against ‘the claim- of Forasol,
was to be adjusted, as directed by the said award,
against Forasol’s claim in French Francs on the
respective dates of each payment of tax, namely, on
September 14, 1967, February 14, 1968, and March
23, 1968, and as all these payments were made after

*+ . November 30, 1966, and ‘as under the said award the
enhanced rate of exchange was directed to apply to
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both parties, the said sum of Rs. 10,9,383.39 was
to be adjusted ‘against the French Franc claim of
" Forasol at the enhanced rate of FF 1 000 equal to
Rs. 1.5178.

4, So far as the payment to Forasol in French Francs
was concerned, neither the said contract nor the sajd
award provided for comversion of French Francs
into Indian rupees and the said decree having been

. - passed in foreign currency, in case ONGC did not or

could not make payment in French Francs, the rate

. of conversion of French Francs, into Indian ryupees
could only be at the rate of exchange prevailing at -
the date of the said decree, that is, on May 7, 1975,
which was FF 1,000 equal to Rs. 1.938,

ONGC, on the other hand, submitted that the said contract

provided a fixed rate of exchange of FF 1.033 equal to Re. 1.000 for

all amounts payable under the said contract, whether in rupees or
in French Francs, and, therefore, that rate alone should be taken
as the correct conversion ratio except with respect to interest on the
amount in Franch Francs payable to Forasol in respect of which the
Umpire had enhanced the rate of exchange to FF 1.000 equal to
Rs. 15178, In the alternative, it was submitted that the conversion

rate should be the one prevailing at the date of the said award, that

is, on December 21, 1974, namely, FF 1.000 equal to Rs. 1. 83l.

Thus, there are four different rates of exchange whlch feature

in t]:us case, namely, —

*

Rate provided inthe - FF 1033 o= . Rs. 1000
said contract : : =
Rate fixed by the - FF1.000 = Rs. 15178
Umpire

' Rateatthedate of the ~ FF1.000 =  Rs. 1831

said award namely -
on December 21, 1974 ‘

Rate at the date of - FF1.000 =  Rs 1938
the decree, namely, .
. on May 7, 1975

X
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We shall first examine the said contract to determine whether the
rate of conversion mentioned in the said Article 1X-3.1 applied only
to 20 per cent of the amounts in French Francs payable by ONGC to
Forasol in Indian rupees in respect of Forasol's operational fee, stand-
by fee and equipment charges as contended by Forasol or whether it
applied to all payments to be made under the said contract, whether
in rupees or in*French Francs, as contended by ONGC. In doing so,

-a cardinal fact must be borne in mind, namely, that it was a contract

entered into between a foreign party and a Government of India under-
taking and that under the said contract the foreign party had agreed
to carry out structural drilling in relation to tbe exploration for oil,
discovery of ¢il being of vital importance to the national interests of
India. " From the nature of things, the foreign party wonld not
desire payment for the services to be rendered and the eqliipmgnt to
be supplied by it in a currency with which it had no connection and

. of the continuous stability of which it could not be certain. The

foreign party would, therefore, naturally desire and bargain for
payment in the “currency of its own couniry, namely, in{French
currency. The more so, as under the Credit Agreement entered
into between the Government of -France and the Government of
India the Government of France had agreed that credit should be
given by French suppliers to Indian buyers by accepting payment on
deferred basis for the import of plant, machinery, equip'ment and
materials and execution of certain projects including oil exploration,
and, accordingly, under Article X-1.1 of the said contract the French’
party, Forasol, had agreed to accept on deferred basis payment of .
the amounts due to it in French Francs. We have earlier referred to
the relevant Articles of the said contract as also extracted some of
them in order to emphasize that though under the said Article IX-3.1
Forasol had agreed to accept 20 per cent of.its operational fee,
standby fee and equipment charges in Indian Rupees, it wanted that
the remaining 80 per cent of these fees and charges as also the other
amounts which were payable to it under the said contract should be
paid to it in French. Francs only and should not be made dependent
upon the stability of the Indian rupee in the international monetary
market, To recapitulate, the invoicing rules provided that in each
of its invoices Forasol should indicate separately the amount payable
to it in French Francs and the amount L payable tq it in Indian rupees
and that so far as the French Franc part was concerned, an initial
payment was to be made immediately upon the signing of the said
contract and the balanée was to be paid by remittances in French
Francs. Such remittances were to be made by Forasol presenting
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to ONGE a set of promissory notes payable in Paris and. under

Article X-4 2.2 of the said contract ONGC irrevocably bound itself
to pay in French Francs the promissory notes given by it to Forasol,

> Sifnilar provisions were made in the -said contract for payment of

.interest and insurance charges to Forasol. If Forasol were to

indicate separately in its invoices the payment to be made to it in

.French Francs and in Indian rupees and if the payment of such
.French Francs was to be made in Paris in French Francs, the

- question of providing for a rate of exchange in the said contract for

converting French Francs into Indidn rupee cannot arise. Such

_conversion rate eould only be i in respect of the amounts payable to
. Forasol in Indian rupees. It is pertinent to note that. under. Artlclc
: 1X-3.1. the amount of fees and charges payable to Foraso! were to be
. computed in French Francs and thereafter 80 per cent thereof was

to be paid-in French Francs and the remaining in Indian rupees.

Even with respect to such twenty per cent Forasol did not want to .
be dependent upon a possible fluctuation in the exchange rate of

“rupee and, therefore, the 20 per cent part of the amount computed

in French Francs was covenanted to be coaverted at a fixed rate
provided in the said Article IX-3.1. This is made abundantly clear

. by the express terms of the said Article I1X-3.1 when it states that

“ONGC shall pay 80% of the aforesaid amount in French Francs

- and the remaining 20%, in Indian Rupees using a fixed conversion rate

of FF'1.033=Re. 1.000.>' 1t is thus only the 20 per'cent of the said

. fees-and charges computed in French Francs in Forasol’s invoices

.“but payable in Indian rupees which was to be converted at the
. aforesaid rate "of exchange specified in the said contract. This.

_ interpretation receives further support from Article 2.2 of Addendum

'No. 2 and Article 2.5 of Addendum No.. 3 extracted above under

..which amounts refundable by Forasol to ONGC were to be refunded
.-in the same currency in which. ONGC had paid them earlier. The
. contention of ONGC that the fixed rate of conversion prowded in
Article IX-3.1 applied to. ali payments to be made under the sald

contract to Forasol must, thcrefore be rejected

; What next falls to be coﬁsidered‘ is whether the ephanced fate :

- of exchange specified by the Umpire in the said award applied only
. 'to the amount payable by way of interest to-Forasol as contended by

ONGC: This contention was-rejected by the learned Single judge but
;. found favour with the Division Bench of the Delhi High Court. It is

. necessary to set out some «further-facts in order to decide this point.

v Durmg the course of the heafrmg before the - Umpire, ONGC had

L] - .

-
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filed a statement showing the adjustment of the amount of French
Francs due to Forasol against the amount of income-tax paid by
ONGC on behalf of Forasol. It was, however, erroncously assumed
by the Umpire.that the said statement was an agreed one. ‘After the
Umpire had drafted his award he handed over a copy of.it to the
parties in order that they might point out to him any incorrect state-
ments or mistakes of a clerical or similar nature so that he could.
correct the same before the award was made and published. Accord-
ingly, both the parties appeared before the Umpire and agreed that

- there were certain errors in the draft award and requested the Umpire
to correct these errors before he made and Published his award. The

Umpire thereupon corrected the errors jointly pointed out to him by
appending an Erratum to the said award. In the said Erratum the
Umpire pointed out that the aforesaid statement was not an- agreed
one ahd he directed that certain portions of the award should be
deletedand substituted by fresh. paragraphs sef out in ‘the said

 Brraturi. In the said Erratum the Umpire first pointed out -certain

errors of calculation and in the meutlonmg of ﬁgurcs which had
been occurred. He then proceeded to state ‘

“Incidentally it was pointed out that the ‘statement
" on pages 145-6 and in the penultimate and last two, para-
graphs on page 149 regarding the document filed before
me, as regards the adjustment of FF claims due to, Forasol
against the income-tax*paid by ONGC was not an ,agree
statement,” but a statement prepared by O.N,G.C. on
their own to which Forasl had not, consented, ."As a result
of this, the question of adjustment of the income-tax paid
against FF claims, as set ont in the last para on page 149
-and in the first two paragraphs on page 150 would be
deleted and in their place the Award would state that “the
amounts ofincome-tax paid. by ONGC shall be adjusted
against the FF claims due to Forasol on the date when

E
each amount was paid in the manner set out earlier in
the Award.’ '

..+ 4 ““To achieve this purpos¢ the paragraphs on' pages

Tet

149 and 150 beginning with the words ‘In the calculation:
of the interest on the several invoices’ and ending "with ‘I
‘have-already dealt with the conversion rate and thereis -
no need to go into it again’#n page 150 shall'be deletéd
and a new. paragraphi inserted, which will read as’ follaws:
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X X WX X . X

"..-7as a result the aggregate fi:glire of interest payable
to Forasol by O.N.G.C. upto 30-6-1974 would be FF
12,91,290,06. From this a small adjustment has to be
made...when these are adjusted the amount due for interest

by O.N.G.C. to Forasol would be FF 12.88.185,35.’

- exchange agreed to between thee parties under Article XI,

“This figure of FF 12,91,290.06 has been calculated

on the basis of conversion rate of FF 1.033 to a rupee

(or FF 1033 for every Rs.1,000/-)which was the rate of .

1.1.1 of the Agreement. Messrs Forasol have put forward

before me a claim for enhanced rate of interest and their.

claim is that this should be Rs. 1,5178 for every FF or Rs.
1517,80 for every FF 1,000, 1 find that there is consi=

‘derable correspondence in the course of which they have made

a claim that after devaluation of the rupee there shouldbe a

change in the rate of exchange, Though there is no speific
letter in the.file agresing to the enhancement I find that in
the later invoices demand has been made subject to the

claim for enhanced rate of exchange.In view of thisi :
consider that fram 30,11,1966 Rupee portion should be -

Converted at FF 1==Rs. 15178 or FF 100= Rs.
1.517.80. Of course this rate of exchange would apply to
both the parties, Farasol and the O.N.G.C’

‘As stated earher this has been worked out only upto
30.6.1974 and in accordance with the directions contained

_ in this award interest shall be calcuylated on the principal

amount right upto 21.12.1974 on the entire amount of.

principal and the entire sum of principal and interest

. would thereafter carry interest at 6% per annum, as stated

in the other portion of the award.” .
(The emphasis has been supplied by us.)

Art:cle XI-1.1 of the said contract refcrred to in the

Erratum provxded as follow :—

C*XI-1.1.1 On the basis of the figures arrived at in
Articles IX-2.1 and IX-2.2 alove-and:in accordance with
the condition laid down in Article IX-3.1 above, the total

said
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of FORASOL’s operational and standby fees, equipment
charges and transportation charges payable in Indian
Rupees under this contract, is estimated to be FF 1,495,
216, Following signature of this contract, ONGC shall
pay to FORASOL, as an advance, 10% of this amount
i.e. FF 149,522 in Indian Rupees using a conversion rate
of FF 1.033 = Rs. 1.000.” :

In order to reach the conclusion which it did, the Division
Bench of the Delhi High Court relied upon that portion of the said
Erratum where the Umpire has stated that Forasol has put forward
befor him a claim for “enhanced rate of interest”, overlooking the
other portions of the said Erratum, particularly the portion empha-
sized by us in the above extract as also the fact that by the said
'Erratum certain portions of the said award were deleted and substj-
tuted by fresh paragraphs. On a perusal of the above extract from
the said Erratum, it is obvious that the claim made by Forasol was
not for an enhanced rate of interest but for an enhanced rate-of
exchange by reason of the devaluation of the rupee, This is made
clear by the rest of the very same sentence in the said Erratum in
which this claim made by Forasol was referred to, namely, “and
their claim is that this should be Rs. 1.5178'for every FF or Rs.
1,5178 for every FF 1,000, [If the claim of Forasol was for an
enhanced rate of interest, the claim would have been that interest
should be payable to it not at the contract rate of five per cent per
‘annum but at a higher rate and not that a higher rate of exchagge
should bc provided. The very next sentence which also we have
emphasized clarifies that in the  correspondence which took place

- between the parties, Forasol had made a claim that after devaluation
of the rupee there should be a change in the rate of exchange.
Obviously, this change would be with respect to the rupee payment
to be made to Forasol. The very direcion of the Umpire in this
behalf makes it clear that he was not dealing only only with the rate
of interest for by the said direction, which too we have emphasized

_ in the above extract, the Umpire awarded that from November 30,
1966, ““Rupee portion should be converted at FF 1 = Rs. 1.5178 or
FF 1,000 = Rs. 1,5178” and he further awarded that “this rate of
exchange would apply to both the parties, Forasol and the O.N.G.C.™
The question of the enhanced rate of exchange applying to both the
parties would not arise if the- enhanced rate of exchange was with
respect only to the interest payable to Forasol,
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We are fortified in the conclusion we have . reached by the fact l
. that so far as the adjustment of claim of ONGC with respect to

income-tax paid by it was concerned, the Unmpire by the said Erratum
expressly deleted from the said award the portion in which such
adjustment was made at the contract rate of FF 1.033 equil to Re.

1.000 and substitufed it by fresh paragraphs. Under. the said,
* Erratum these amounts were dirkcted to be adjusted - from November
30, 1966 at the enhanced rate of . exchange  provided in the said

. Erratum as all these amounts were paid by ONGC after the said
date

Andther fact which fortifies this conclusion is that "by the last

-paragraph of the portion of the said Erratum extracted above, "in
.addition to an enhanced rate of exchange, - the Utnpire has also
-awarded a higher rate of interest, namely, six per cent, on the entire

stm of principal and interest from December 22, 1974,

The¢ Division Bench of the Delhi High Court was, therefore,
in error in.holding that the enhanced rate of exchange specified in
the said award applied only to the amount of interest payable to
Forasol. For the reasons stated above we find that this enhanced

-rate of exchange applied - to the payments in Indian rupees under
- Article 1X-3.1 of the said contract to be made by ONGC to Forasol

from and after November 30 1966.-

o The quesnon which now_remams to be considerd in Forasol’s

+

dppoal is the date to be sclected by the Court for converting into
Indian rupees the French Franc part of the said award in respect
of which no rate of exchange has been fixed either by the said con-

rtract or the said award, .

[ ]
-In an action to recover an “amount payable in a forelgn

“-currency, five dates compete for selection by the Court as the - -proper

" -date for fixing the rate of exchange at which the foreign currency
-~ amount has to be converted into the currency of the country in which

the actlon has been commenced and demded

- Thcse dates are!:

(1) the date when the amount become due and payable;

-

2) tht;i date of the commencement of the action;

-
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(3). lthe date of the decree; . .

(4) the date when the court orders cxecution to fssue; and

®) " the date when the decretal amount is 'paid or realized.

In a case where a decree has been passed -by the court in terms
of an award made in a foreign currency a sixth date also enters the
competition, namely, the date of the award. The case before usis
one in which a decre¢ in terms of such an award has bsen passed by

the court,

The said award directed certain payments to be made in a

. foreign currency, namely, French Francs,. and did not specify the rate

of exchange at which the French Francs were™ to be converted into

Indian rupees and the decree which.was passed by the Delhi High -

Court was in terms of the said award simpliciter without fixing any
date for conversion of the French Francs into Indian rupees. As
mentioned earlier, neither party filed any objection to the said award
or to the passing of the sajd decree " in the terms ‘in which it was
passed. The question whether an arbitrator or umpire can make an
awatd in a foreign currency is, therefore, not directly in issue before

us nor the question whether a court can simpliciter pass a decree in.

terms of such an award without specifying the rate of exchange at
which the foreign currency amount will have to be converted -into

Indian rupees. Though at the first blush these questions do not -
appear to arise for our determination, they atre inextricably linked -
: w:th the question which we have to dec1de and we will, therefore,

have to address ourseives to them in due course.

'Ihc question which one out of the dates mentioned -above is
the proper date to be selected by the court does not appear to have
been decided in this country, and no authority of any Indian court

‘on this point has been brought to our notice. The question, how-

ever, has formed the subject-matter of decisions in England and both
the learned Single Judge as also the Division Bench. of ‘the Delhi
High Court have referred to the decision of the House of Lords -in
Miliangos v. George Frank (Textiles) Ltd, (1) and other English cases.
They have however, reached differing conclusions, the learned - Single
Judge holding that the conversion of French Francs into Indian

[

() LR, [1976) A.C. 443, C L

.

o
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rupees should be made at the rate of exchange prevailing on the date
of the said decree and the Division Bench holding that such conver-

sion should be at the rate of exchange prevailing at the date of the

said award, It will be convenient, therefore, to turn now to the
English decisions on the point fo ascertain whether we can find some
gujdance from them in arriving at our concluson. The judicial view.
on this point in England has undergone a radical change and it will
not be out of place to ascertain the earlier view which the courts in
England tock and the view which now prevails with them and to
take a brief survey of how this change in view came about.

" In Tomkinson and another v. first Pennsylvania Banking & Trust
Co.(}) (better known as the Havana case) on appeal from the deci-
sion of the Court of ‘Appeal, sub-nom In re United Railways of
Havana and Regla Warehouses Ltd.,(*) after reviewing the earlier
" “authorities, the House of Lords held that an English court cannot

- give judgment for payment of an amount in foreign currency, and
that for the purposes of litigation in England a debt expressed ina
foreign currency must be converied into sterling with reference to
the rate of exchange prevailing on the date when the debt was
payable. Lord Denning, who was then a member of the House of
Lords, delivered a concurring judgment in which he pointed out that
the origin of this rule was that sterling was for a long time regarded
as a stable currency, the constant unit of value by which, in the eye
of the law, everything else was measured, and} that so long as sterling
was regarded as stable while other currencies fluctuated, justice was
best done by taking the rate of exchange -at the date of the breach;

the creditor being entitled to be put into as good a position as if the
debtor had done his duty, ; and pa:d the debt on the due date and the
creditor was only truly put into such a position if the debt was
converted into sterling at that date. At the-same time Lord Denning
" also posed a question whether the rule was still to be applied when
sterling had lost the value which it once had by reason of the deva-
{uation of the pound. He however, came to the conclusion that
though such a rule was apt to produce an injustice to a foreign
creditor who was owed money in the currency of his own country if
he chose to sue in English courts instead of his own, he must put
up with the consequences. The rule affirmed in the Havana case is
known as the “breach date rule”; ' ‘

(1) L-R.[1961] A-C. 1007 = (1960]2 Al E.R. 332.
‘() L.R.[1960) Ch.52 = [1959] 1 All E.R, 214

.

+
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-

The next decision which requires to be noticed is that of the
Court of Appeal in Jugoslavenska Oceanska Plovibdo v. Castle In-
vestment Co.. Inc.(Y) As this authority was relied upon by the
Division Bench of the Delhi High Courtin order to amrive at its
decision on thls part of the case and as it formed the sheet-anchor

of the submission made on behalf of ONGC that the proper date of
" conversion should be the date of the award, it is necessary to exa-

mine what was decided in thi$ case in some detai'. In that case, the
plaintiffs were awarded a sum expressed in United States dollars in an

‘arbitration held in London.* The defendants having failed to pay

the sum awarded, the plaintiffs sought leave of the court wunder
section 26 of the Arcbitration Act,. 1959, of England to enforée the
award. In support of their application the plaintiffs filed an affidavit
showing the rate of exchange prevailing at the date of the award and
the amount of the award in pound-sterling and claimed the amount
due under the award on the said basis. The questions which feil
for determination were whether an award expressed ima currency
other than sterling was valid and lawful and, if so, whether it was
enforceable under the said section 26. The Master dismissed the
application and the order of dismissal was affirmed by KerrJ. On
appeal, the court of Appeal held that the award was valid and leave
should be granted to enforce it, On the question whether English
arbitrators have jurisdiction” to make ap award for payment in a
foreign currency, the Court held that in a proper casc tlfey could do
so and that in the case before them since the money of account and
the money of payment under the charterparty out of which the

' disputes between the partics arose were expressed in Unjted States

dollars the arbitrators were entitled to make their award in the same
currency. It was further held that leave should be granted to enforce
an award expressed in a foreign currency provided the applicant had
filed an affidavit showing the rate of exchange prevailing at the date
of the awatd and giving the amount of the award converted into
sterling. When that case fell to be decided Lord Denning was a
member of the Court of Appeal, having accepted appointment as
Master of the Rolls. 1In the course of his judgment in that case,
Lord Denning M.R. said (at pages 501-2) : .

“The reason why some people have thought that an
award by English arbitrators must be in sterling is becaese
they have regarded it as equivalentto a judgment by an

o

(1) [1973] 3 All E.R. 498,
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English judge which must be in sterling. ~ But there is
this difference. When commercial men are in dispute and

g0 to arbitration, they wish te have the dispute resolved.

They want a decision one way or the other. Once given,

[1984] 1 s.C.R.

they abide by it, The losing party pays up. There is rarely .

- any need to call in the sheriff or his officer to enforce the

award. So itis perfectly fair,'as between them, for the
arbitrator to make his award in the currency which is
appropiate to their dealings. But, when a plaintiff goes to
a court of law, it is, as often as not, b_ecause the defendant
cannot pay or will not pay, The plaintiff wants to get

. judgment against him and, if need be, levy execution on

his effects. This is so much id the mind of the courts that
thay have ruled that they will give .judgment  only in
sterling. That is the one currency which is known to the

court and to the sheriffs and their officers. I venture to -

suggest that this'view of the courts should be open for

reconsideration. If the money payable under a contract is
payable in a foreign currency, it ought to be possible for

~ an English court to order specific performance of it in

that foreign currency; and then let the exchange be made

- . into sterling when it comes to be enforced. I know that this

is not yet the law. There is high authority against it: sce
Re United Railways of Havana and Regla Worehouses Ltd.
But the House of Lords have since then held that specific
performance - can be ordered of a contract to make a

the way to a ralaxation of the old rule and enable the
courts, in proper circumstances, to order payment info a

foreign curreney, such asis suggested by Dr. Mann in

his book.(?)

At any rate, there is no reason why the rule about

judgments of the courts should be extended to awards by
" arbitrators, I think we should hold that arbitrators have

jurisdiction to make an award in a foreign currency whenever

. that is the proper currency in whzch _payments under the
contract should be made:

, . )
(1} L.R. 1963 A.C,58; [1967] 2 All E.R. 1197,

(2} The Legal Aspect of Money, 3rd Bdn. (1971), p. 363. ‘

- money payment: see Beswick v. Beswick (*) This may point -

A

.Y*
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“The next question is the manner of enforcing such an
award. 1t would, no doubt, be possible to bring an action
on the award and seek a judgment from the courts in
sterling. kn that case the rate of exchange would be taken
at the date of the award. But another way is to seek the
leave of the court under s. 26 of the Arbitration Act 1950 °

- which says:

‘An award on an arbitration agreement may, by leave
of the High Court or a judge thereof, be enfaorced in the
same manner as a judgment or order to the same effect,

and where leave is so given, judgment may be entered in
terms of the award.

“Jf the words ‘to the same effect’ are read as
meaning ’in the same terms’, there would be some diffi-
culty in applying this section to an award in a foreign
currency, But I do not think they mean ’in the same terms
They only mean that the judgment or - order ‘must have
‘the same cffect’. If the sum awarded is converted into
sterling at the rate of exchnge at the date of the award, it
does have the same effect. The proper course is for the
applicant to file an affidavit showing the rate of exchange
at the date of the award and giving also the amount of the

" award converted into sterling. Then leave will be given to
' enforce payment of that sum,”

(The emphasis has been supplied by us,)

It may be mentioned that the defenants did not appear at any stage

of the proceedings and were not represented and there was no appeal

to the House of Lords from this judgment.

.

v Whether we should accept the decision in the Jugoslavenska case
as laying down the correct rule to be applied so far as courts in this
‘country are concerned is a matter which we will discuss after comple-
ting our survey of English authorities. ‘

The question again arose before the Court of Appeal in

Schorsch-Meler G.m.b.H, v. Hennin.(!) That was not a case of an’

arbitration but it was an -action by a German company against an

(:I) [1975]1 AL E.R. 152

=
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English firm in an Bnglish court for the price of goods in German
deutschmarks in which currency the contract stipulated that payment

. of the price should be made. The action was commenced by the

~ plaintiffs in the West London County Court for the sum of DM
3,756.03 being the amount of the price of goods sold and delivered.

Under the contract, the money of account and the money of payment

were both German deutschmarks. At the time when the sum had

become due the rate of exchange was £ 1 equal to DM 8.30.At that
rate the sterling equivalent of DM 3,756.03 was £ 452 sterling. Some
time later sterithg was devalued. "As a result £1 sterling was only
worth DM 5.85 and consequently the velue of £ 452 had fallen to

DM 2,664 If the rule in the Havana case applied the plaintiffs would

have got judgment for £ 452 which would have meant only a sum of

DM 2,664, whereas if they were able to claim and get judgment in

deutschmarks the sterling equivalent of DM 3756.03 would be £ 641.

In other words, by getting judgment in sterling, the plaintiffs would

_ lose one-third of the money- due to them; whereas by getting it in
deutschmarks they would recover the full amount. The plaintifs
declined to give any evidence with reference to the rate of exchange
but asked for judgment only in deutschmarks as the Federal Republic
of Germany was a member of the European Economic Community,

' They did so by relying upon article 106 of the Treaty of Rome which
by section 2(1) of the EBuropeon Communities Act, 1972, had been
made part of the law of England. The County Court judge held that

_ the said article 106 had no bearing on the rule of common law and

that he could give judgment only in sterling and accordingly dismissed
the action. The plaintiffs filed an appeal. In this case too the
defendant did not appear and was not reprcsented before the Court
of Appeal. The appeal was allowed. With reference to the English law

on the stibject, apart from the Treaty of Rome, Lord Denning M.R.,

the afther referring to the rule in the Havana case, held that the

reasons for the rule had ceased to exist and, therefore, the court was
at liberty to discard the rule itself on the principle, “cessante ratione
legis cessat ipsa lex.” He further said (at pages 156-7) :

-

“Only last year we refused to apply the rule to
arbitrations. We held that English arbitrators have
jurisdiction to make their awards in a foreign currency,
when that currency of the contract : see jugosiavenska
Oceanska plovibda v. Castle Investment Co. Inc. The time
has now come when we should say that when the currency
of 2. contract is" a foreign cyrrency-that is -to say, when
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the money of account and the money of payment is a
foreign currency-the English courts have power to give
judgment in that foreiga currency, they can make an order
in the form: ‘It is adjudged this day that the defendant do
pay to the plaintiff’ so much in foreign curreny (being the
currency of the contract)or the sterling equivalent at the
time of payment’. If the defendant does not honowr ihe
Judgment, the plaintiff can apply for leave to enforce it. He
should file an affidavit showing the rate of “exchange at the
date of the, application and give the amount of the debt
converted into sterling at that dofe. Then leave *will be
given to enforce payment of that sum.

(The emphasis has been supplied by.us.)

. So far as the Treaty of Rome was concerned, the Court.held that the
* purpose of the said article 106 was to ensure that the creditor in one

member State should receive payment for his goods in his own cur-
rency if it was the currency of the contract without any impediment or
restriction by reason. of changes in the ratc of exchange. With respect
to the form of the judgment, Lord Denning, with whom Foster J.
concutred, held that he would ‘‘adjudge that the debtor do pay to
the plaintiff DM 3,756.03 or the sterling equivalent at the time of
payment’ meaning thereby, as Lord Wilberforce pointed out in the
Miliangos case (at page 468), the date when the court authorizes
enforcement of the judgment in terms of sterling, Lawton L.J., the
third member of the court, on the other hand, was of thc opinion
that the judgment should be in the from in which the plaintiffs had
asked for it, namely, in deutschmarks and the plaintiffs must be left
to extricate themselves from the intricacies of the law relating to
execution and exchange control. There was no appeal to the House
‘of Lords against this judgment of the Court of Appeal.

We now come to, the case of Miliangos v. George Frank
(Textiles) Ltd. How that case reached the House of Lords makes
interesting reading by itself. Prior to the judgment being delivered
in the Schorsch Meier case, Miliangos, a Swiss, brought an action
against George Frank (Textiles) Ltd., an English company, claiming
the sum of Swiss Francs 415, 522.45 due to him for the price of
polyester yarn sold and dilivered to the English company under a
written.contract. The claim of the Swiss plaintiff was based upon
invoices seat to the Bnglish company and accepted by that company
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and alternatlvely on two b]]IS of exchange drawn in- Switzerland by
the plaintiff and accepted by the defendants but which had been

dishonoured on presentation on their respective due dates, This -

alternative claim was for the amounts of the said bills of exchange;
namely, Swiss Francs 273, 619.45 and Swiss Francs 27,394 respective-
ly, and the cost of protesting the bills and interest. The plaintiff
- apparently had been advised about the position in Hnglish Jaw and
had accordingly claimed judgmeént in sterling-as at the breach date.
- The defendants claimed that the plaintiff had committed a breach
of contract inasmuch as a part of the yarn di!ivered. to them was

unifit for the purpose and filed a counter-claim for damages. There- ,

after, the plaintiff filed a Second suit on another contract in which the
claim was on the same alternative counts. Both the actions were

consolidated and set down for hearing, but befor they reached

hearing by their letier dated” November 22, 1974, the defendants
. abandoned their defence and counter-claim and stated that they
-‘ would submit to judgment. Four days later, on November 26, 1974,
" the Court of Appeal delivered judgment in the Schorsch Meirer case.
Thereupon the plaintiff amended the statement of claim in the first
action and claimed the amount due in'Swiss Francs as an alternative
to the claim in sterling. Bristow J. held . that the Schorsch Meier case

so far as it related to countries: which were not .members of the-

- European Economic Community was obiter and had been decided per
incuriam in that only one party had been reps eseated and  all ‘the
relevant authorities had not been cited. He further held that the
decision in that case was inconsistent with what the House of Lords
had held in the Havana case and accordingly he gave judgment for
the sum claimed in. sterling. The plaintiff went in appeai (Miliangos
v. George Faank (Textiles) Ltd.(*) The Court of Appeal held that
the Schorsch Meier case was not decided’ per incuriam and was

binding upon the trial court and gave judgment for -the plaintiff in

Swiss Francs. The English company went - in appeal to the House of
Lords. We are not concerned with what was said in that case with
 respect to whether the Schorsch Meier case was decided per incuriam
" or not and whether an English court could depart from the rule in
the Havana case. . Suffice it to say that the House of Lords by a
majority (Lords Slmon of Glaisdale dissenting) held that it was
legitimate for the House of the. Lords to depart from the “breach
date conversion” rule and recogaize that an English court was entit-
led to give judgment for a sum of money -expressed in a foreign

.

(1) [1975] 1 All E.R. 1076.

R
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" currency in the case of obligations of a money character to pay

.fo_reig-n currency under a contract, the proper law of waich was that

of a foreign country, and when the money of "account was that of
. that country or possibly of some country other than the  United

Kingdom. The House of Lords further held that the instability

* which had overtaken the pound sterling and other major currencies

since its earlier decision in the Havana casc as well as the procedures
evolved in consequence thereof by the English courts -and by arbi-

- trators in the City of London to secure payment of foreign -currency

debts in foreign currency, justified departure from that decision in

* terms of the Practice Statement (Judicial Precedent)(!) (under which

the House affirmed its power to depart from a previous decision when
it appeared right to do so, recognizing that too rigid an adherence
to precedent might lead to injustice in a particular case and - unduly
restrict the development of the law) since a new and more satis-
factory rule could be stated to enable the courts to keep step with

commercial needs and would not involve undue practical and prooe-

dural dlﬂiculues

We arc concerned here with what was said in that case with
respect to the date to be taken for converting foreign currency into
English currency. Lord Wilberforce held (at pages 468-9) that the
claim should be made specifically for the foreign currency and to
this might be added the alternative “‘or the sterling equivalent at the
date of......” and that as regards the conversion date to be inserted
in the claim or in the judgment of the court, though the date of
judgment was a workable date, he would favour the date of payment

- meaning thereby the date when the court authori?es enforcement of
the judgment in terms of sterling, because in some - cases, particularly
where there was an appeal, the date of judgment might impose upon
the creditor a considerable curcency risk, Lord Wilberforce further
observed (at page 469) : :

In the case of arbitratibh, therc may be a minor
discrepancy, if the practice whieh is apparently adopted
(see the Jugoslavenska case (1974) Q.B. 292, 305) remains
as it is, but I can see no reason why,if desired, that practice
should not be adjusted so a3 to enable conversion to be
made as at the date when leave to enforce i sterling is
given.”’

(The emphasis bas been suphcd by us.)

(1)_[1966] 1 W.L.R, 1234,
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Lord Cross of Chelsea pointed out (at pages 497-8) that it
would be absurd to have one rule with regard to arbitrations on debts
expressed in a foreign currency and another with regard to actions on
similar debts and that in a case where the defendant failed to deliver
foreign currency for the payment of which the judgment was given,
the date for its conversion into sterling should be the date when the
plaintiff was given leave to levy execution fora sum expressed in
sterling. -Lord Edmund-Davies, referring to the Jugoslavenska case,
said (at page 501) that being governed by section 26 and sub-section
(1) of section 36 (which deals with enforcement of foreign awards) of
the Arbitration Act, 1950, the award of American dollars in that case
 of necessity had to be converted into sterling at the rate of exchange
prevailing on the date when the award was made and that but for that
- fact, the most just rate would be that prevailing when the award was
being enforced, for the plaintiff had been ket out of his money

until then and there was no reason why this latter rate should not

bethe one adopted when judgments expressed in a foreign currency
are being enforced. According to Lord Edmund-Davies, Miliangos

should have been given judgment mutatis mutandis in the form -

approved of by Lord Denning M.R. in Schorsch Meier case, namely,
that ““it is this day adjudged that the defendant do pay to the plain-
tiff 416,144.20 Swiss francs or the sterling equivalent at the time of
payment”, which would mean, as pointed out by Lord Wilbeforce
(at page 368), the date when the court authorizes enforcement of the-
judgment in terms of sterling, Lord Fracer of Tullybelton opined
(at page 502) that to take the date of the commencement of the
- action might result in consequences as unjust as taking the breach
date becaunse between the commencement of an. action a period of a-
year or more might easily elapse, allowing for appeals, before pay-
ment was made and that the date of judgment wounld be better but
there seemed no reason why the latest practicable date, namely, the
date when the court .authorizes the enforcement of the judgment
should not be taken. Lord Simon of Glaisdale held in his dissen-

ting judgment that there was no reason for departing from the rulc

laid down in the Havana case and that this should only be done by
Parliament on executive or. expert advice. With reference to the
Jugoslavenska case Lord Simon observed (at page 489) :

“If the sterling judgment rule and the breach date
rule were to bé reconsidered by a properly qualified body,
" no doubt the Jugoslavenska case would come w1th1n 1ts
purview.”

£
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The principle laid down by the House of Lords in the Miliangos
case was extended by it to include a claim based on damages for
torts and for breaches of contract in its decision in Owriers of M.V,
Eleftherotria v, The Owners of M.V. Despina R-The Despina R and

Services Europe Atlantique Sud (Seas)” of Paris v. Stockholms

Rederiahtiebolag Svea of Stockholm,(*) better known as The Despina
R, in two appeals heard one after the other and disposed of by a
common judgment, . . '

The first appeal arosc out of a collision between two Greek '
ships, the Despina R and the Eleftherotria in which the latter was
damaged. The Bleftherotria was owned by a Liberian company which
had its head office in Piraeus. The managing agents had their
principal place of business in New York and the bank account used
for moneys reccived and payments made on behalf of the owners
was a U.S. dollar account in New York. An agreement was reached
under the terms of which the owpers of the Despina R were to pay
to ihe owners of the Eleftherotria 85 per cent or the loss ond damage
suffered as a result of the collision. The expenses-of repair had been
incurred in various currencies. The question whether the damages
were to be paid in sterling or some other currency was referred to the
Admiralty judge. Brandon J. held that he had jurisdiction to award
damages in a foreign currency, but that he was bound by authority
to award them in the currency of expenditure. The Court of Appeal,
dismissing an appeal by the owners of the Despina R ‘and allowing
a cross appeal, held that here was jurisdiction to award damages in
tort in sterling or in a foreign currency, and that, in the circumstances

~of the case, the appropriate currency was the plaintiffs’ currency
rather than the currency of the expenditure.

The second appeal was in respect of a cargo of orions shipped
to Brazil by the French charterers of a Swedish-o wned motor vessel,
the Folias. The cargo arrived damaged, and the cargo receivers’ claim
for damages was settled by the charterers in Brazilian cruzeiros,
which they purchased with French Francs, their normal busmcsg,
currency. The hire under the charterparty was payable in U.S. doliars
and the proper law of the contract was English law. In arbitration
proceedings the owners admitted their liability to the charterers, but
contended that payment should be madein cruzeiros. By then the

(1) LR.[1979) A.C. 685,
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 value of the cruzeiro against the French Francs was half what it had
been when the charterers had paid the cargo receivers. The arbitrators

made their award in Frehch Francs, On a special case’stated Robert
- Goff J. beld that the award should have been made in cruzeiros as
“being the currency of the loss, On appeal by the charerers the COurt
of Appeal restored the award of the arbitrators. :

The owners of the Despina R asalso the Swedish shipowners
went in appeal to the House of Lords. Both the appeals were dismis-
sed. The House held that in a claim based on tort, it was fairer to
give judgment in the currency in which the loss was sustained than in
the sterling equ1valent at “the date of the breach or loss; that the
principles to be apphed in ‘ascertaining the currency of the loss were
those of restituio in integrum and reasonable foreseeability and,
therefore, where a plaintiff proved that he conducted his business in

a specific currency and it was reasonably foreseeable that he would -
" uhe that currency to purchase the necessary currcacy to meet the

immediate and direct expenditure caused by the defendant’s tort, then
judgment. should be expressed in the plaintiff’s - currency and,
accordingly, the Court of Appeal had properly varied the order from
a judgment expressed in the currencies of expenditure to the currency
of the busingss conducted on behaif of the- owners of the BElefthe-
rotriz, namely, U.S. dollars. The following passage from the opinion
of Lord Wilbzrforce (at pages 696-7) is instructive :

i

“I do not think that there can now be any doubt
that given the ability of an English court (and of arbi-
trators sitting in this country) to give judgment or make
an award in a foreign currency, to give a judgment in the
currency in which the loss was sustained prodices a juster

_ result than one which fixes the plaintiff witha sumin .
sterling taken at the date of the breach or of the loss.”

v

Tt was further held that where the terms of a contract governed by
English law' did not expressly or by implication show that the parties

had intended that payments arising from a breach of contract were to-

be paid in the currency of account or other named currency, the
court should give judgment in the currency.that best expressed the

party’s loss; that, although the- appeal in the second case concerned a':

charterparty which expressly stated that certain contractual payments
should be made in U.S. dollars, the terms of the charterparty did not
show that payment for damage arising out of a breach of contract

v
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was to be made in that currency; that, arising from the owners, breach
the charterers had used French Francs to purchase the necessary cru-
zeiros to settle the receiveis’ claim and, in those circumstances, the
Court of Appeal had correctly affirmed the arbitrators’ decision that
the cutrency that best cxpressed the charterers” loss was the currency
of their business, namely, Frerch Francs. With respect to the arbitra-

‘tors jurisdiction to make an award in a foreign currency, Lord

Wiliberforce said (at pages 702-3);

“In my opinion a decision in what currency the loss
was borne or felt can be cxpressed as equivalent to
finding which currency sum appropriately or justly -.
reflects the recoverable loss, This is essentially a matter
for arbitrators to determine. A rule that arbitrators may
make their award in the curreney best . suited to achieve
an appropriaté and just result should be a flexible rule in
which account must be taken of the circumstances in
which the loss arose, in which the loss was converted into
a money sum, and in which it was felt by the plaintiff. In
some cases the ‘immediate loss’ currency may be appro-
priate, in others the .currescy in which it was borne by -
the plaintiff. There will be still others in which the appro-
priate currency is the currency of the contract. Awards*
of arbitrators besed npon their appreciation of the
circumstances in which the foreign currency came to be
provided should not be set aside for, as such, they 1nv01ve
no error of law.”

1t will also be useful to refer at this- stage to certain Practice
Directions(!) given, following upon the Miliangos case, with respect
to claims and judgments in foreign currency and enforcement of such
judgments, The Miliangos case was decided on November 5,1975,and
the Practice Directions in question were issued by the Senior Master
of the Supreme Court 'of judicature (Queen’s Bench Division) on
December 18,1975, with the concurrence of the Chief Chancery
Master acting on the authority ofthe Vice-Chancellor so far as they
applied to the practice in the Chancery Division, and of the Senior
Registrar of the Family Divison. so far as they applied to the practice .

. in that Division. As pointed out in Halsbury’s Laws of England; 4th

(?) [1976] 1 W.L.R. 83 {1976] 1 All E.R. 669,

r
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ed., vol.37, para.12, practice directiofis “provide directions as to

matters of practice and procedure for the assistance and guidance of -

litigants in the conduct of their procc_edings,alid in the administration
of civil justice generally, and, although they lack the force of law

© they are of enormous value, to the courts, to practitioners and to all
- who are involved in the civil judicial process”. Under the Practice

Directions dated Dacember 18,1975, mentioned above, before a writ
of summons is issued in which the plaintiff makes a claim for a debt
or a liquidated demand expressed in a foreign currency, the writ must
be endorsed with a certificate signed by or on behalf of the solicltor
of thé plaintiff or by the plaintiff, if heis acting in person, certifying
the rate current in London for the purchase of the unit of the foreign

currency claimed at the close of business on the date next or most
- nearly preceding the date of the*issue of the writ and stating whether '

at that rate of exchange the debt or liquidated demand claimed in
the writ amounts to “£.. or exceeds £ 650 (as the case may be)”, This
certificate is required for the purpose of asceratining the proper
amount of the costs to be endorsed on the writ. The judgment which

would be entered in respect of such a claim would show that it has:

been adjudged that the defendant, do pay the™ plaintiff the sum in

* foreign currency for which the court has- ordered judgment to be

entered or its sterling equivalent at the time of payment. Where a
defendant desires tq pay into court a sum of money in satisfaction of
the claim in foreign currency he maydo so subject to the require-
ments of the Exchange Control Act, 1947. Where,however, a plaintiff
desires to enforce a judgment expressed in a. foreign currency by the
issue of the writ of fieri facias, the praécipe for the  issue of the writ
must first be endorsed and signed by or en behalf of the solicitor of

the plaintiff or by the plaintiff, if he is actingin person, witha -

cetificate certifying the rate of cxehangé current in London for the
purpose of the unit of the foreign currency in which the judgment is

~ expressed, at the close of the business on the date nearest or most

nearly preceding the date of the issue of the writ and mentlomng
what the amount in pound sterling at that rate would be. The amount
so certified will then be entered in- the writ of fi.fa. A similar certi-
ficate is required where the plaintiff desires to enforce a judgment

- debt expressed in a foreign ¢urrency by adopting garnishe¢ procee~

dings or other modes of execution.

The above survey shows the pdsition in English law to be as

follows :

l

LY
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(1) Until recently the rule that was firmly established was

)

e

4.

that an English court could give judgment only in
English currency and that for the purposes of liti-
gation in England to recover a debt expressedin a
foreign currency, such debt had to be converted into

-sterling with reference to the rate of exchange prevail-

ing on the date when the debt was payable. This
rule was affirmed by the House of Lords in the
Havana case.

The reason for this Tule was that sterling was regar-
did as a stable currency and a constant unit of value;
and that by taking the rate of exchange at the date
of the breach, the creditor was being put into as good
a position as if the debtor had done his duty and

~ paid the debt on the rdue date.’

After sterling ceased to be a stable currency and
became subject to fluctuations in the' international
monetary market a new line of thinking began to
emerge, particularly in commercial arbitrations
where foreign currencies were involved, and the arbi-
trators in the City of London started making awards
expressed in foreign currency.

This new trend found judicial recognition in the
Jugoslavenska case in which the Court of Appeal
heid that arbitrators in England had jurisdiction to
make an award in a foreign currency ina case in

which the money payable under a contract is payable -

in a foreign currency. The Court of Appeal further
held that section 26, now section 26(1), of the
English Arbitration Act, 1950, should be construed

having regard to section 36(1)} of that Act, which "

deals with enforcement of foreign awards, and that.

the words ““to the same effect” in the expression ““an
award...may.. be enforced in'the same manner asa

. judgment or otder to the same effect’” in section 26(1)

did not mean a judgment or order “‘in the same terms”
but meant a judgment or order having “the same
effect’” this would be achieved if the sum awarded were

563



'564

(6) )

®

- SUPREME COURT REPORTS
converted into sterling at the rate of exchange pre-
vailingon the date of the award, and that leave to
enforce an award cxpressed in a foreign currency

should be given by the court provided the applicant

had filed an affidavit showing the rate of exchange as

at the date of the award and ‘giving the amount of
the award converted into sterling.

In the 'Jugos!avenskq case, the Court of Appeal took
the date of the awaid as the date of conversion by
reason of the interpretation placed by it upon the.

- words “‘to the same effect” in section 26(1) of the

Arbitration Act, 1950, because an award -could for
the purpose of enforcement have the same effect as

_ ajudgment in an action on the award only if the
"date of the award were taken as the date of conver-

sion as, by reason of the decision in the Havana case,
which was then the law, in such an action the date
of conversion would have to be the due datc of pay-
ment which, the debt being crystallized by the award,
would be the date of the award, and the judgment,
therefore, in such an action would have to bc gwen
on that basis.

~

The development-in: law was carricd yet one step
further in the Schorsch Meier case where in an action
for the price of goods, the plaintiff being a member
of the Européan Economic Community, the Court of

" Appeal held that the court could give judgmentto

the ¢creditor in a foreign currency if that was the
currency of the contract, that is to say, if the money

_ of account and the money of payment is foreign

currency. The court also held that the date of.
conversion should be the date of. payment mcanmg- ‘
thereby* as Lord Wilberforce pointed out jh the
Miliangos case (at page 468), the date when the court
. authorizes enforcement of the judgment in terms of

" - sterling.

(7

The Schorsch Meier case was not decided purely upon
Article 106 of the Treaty of Rome which by section
2(1) of the European Communities Act, 1972, had

[1984] 1s.cr.
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" been madf; part of the. law of England, b\jt it was

(8

9

also decided upon the general principle that the
reasons for the rule in the Havana case having ceased

" to exist, the court was at liberty to discard the rule .

565

itself. Thus, what the Schorsch Meier case decided '
was directly@ontrary to the decision of the House of

Lords in the Havana case.

Both the Jugoslavenska case -and the Schorsch Meier
case were decided without the other side being

represented. From this it does not follow that the

judgments delivered in those cases were not fully
considered Judgments .The leading Judgment in
each of these two cases was that Lord Denning M.R.
who at the date when the Havana case was decided

‘was a member of the House of Lords. In his con-

curring opinion in the . Havana case he had already
expressed a Houbt and * posed a query- whether the
“breach daté” rule should continue to be applied
when sterling had lost the value it once had by reason
of the devaluation of the pound :

The question again. fell for consideration by the
House of Lords in the Miljangos case. In that case,

the House of Lords deparied from the rule in the

Havana case, namely, “the breach date cqnvers:on”
rule and recognized that an English court could give
judgment in a foreign currency in a case where under
a contract the money was te be paid in that currency

if the proper law of the contract was that of a foreign -

country and the money of account was of that
country. So far as the date of conversion' was
concerned, all the Law Lords, except Lord Simon of

. of Glaisdale, were of the opinion that-it should be
. the date when the court authorizes the enforcement

of the judgment in terms of sterling. -

(10)"Though the Jugoslavenska case was not expressly

overruled in the Miliangos case, in all the opinions

_delivered in that case except in the opinion of Lord

Frasser of Tullybelton where no - reference is made to
that case, it was doubted whether in the future the
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rule in the Jugoslavenska casc should or would hoId
the field. Lord Wilberforce opmcd that he’ saw ‘no
_reason why, if desired, the practice adopted in  that
‘case should not be adjusted so as to enable coversion . -

to be made at the date when leave to enforce  the

“award in sterling 'is given. Lord Cross of Chelsea -

©  thought it absurd that there should be one rule for

" arbitrations with respect” to * debts expressed in a
. foreign curreby and another rule with srespect to
_actions on similar debts. Lord Edmund-Davis "said = .
that in the Jugosivenska case the ' rate’ of exchange
; prcvaﬂmg on the date of the award had to be adopted
by the court because of the - provisions of scctxons 26
~and 36(1) of the English Arbitration ™ Act and. that:
_but for such provisions the most just rate would be
“that prevailing when the award. was “being enforced.
"Even Lord Simon of Glaisdale .in his dlsscntmg
“opinion expressed the view that if Parliament were to
reconsider the sterling judgment rule and the breach
" date rule, the rule in the Jugoslavenska. case. would

- come within the purview of such” reconsideration, = :

extended by the House of ‘Lords in the case ‘of The -

- Despina R to actions in tort - and - for damagcs for

. breach of contract on the ground  that it was fairer -

' ‘_ to give _]udgment in the currency in - which the Joss.

o was sustained than i m its sterling equwalent ‘at the

- date of the breach or loss, the principles to_be app-.
- led in asccrtaining the currency of the- loss being -

those of restitutio in’ integrum and reasonable fore-

L sacablhty of the plaintifil using a part1cular forclgn-

. currency to purchase the necessary “currency to meet |
the immediate and direct expenditure caused by the

-~ defendant’s tprt or breach of contract. It was further -

* held that in the case of arbitrations it was for the

) arbxtrators to determine in what currency the - loss -
- was borne or felt and that the rule that arbitrators « ° .~

_may make their award in the currency best suited to. '
" achieve an'appropriate and just result should be a [ .

e L.

_flexible r_uh; in"which regard should behad to the
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circumstances in which the loss arose, in which the
loss was converted into 4 money sum, and in which
it was felt by the plaintiff.

(12) So far as practlce and procedure is concerned, under
the Practice Directions dated December 18, 1975,
for-the purpose of ascertaining the proper.amount of
the costs to be endorged on the writ of summons
the plaintiff’s solicitor or the plaintiff, if he is acting
in person, is to certify thé rate of exchange current
in London at the close of the business on the date
next or most neatly preceding the date of the issue of
the writ and to mention the sterling equivalent at the
rate of the sum in foreign currency claimed in the
action. The judgment is to be entered for the sum

" in foreign currency adjudged by! the court to be
payable by the defendant to the plaintiff or its ster-
ling equivalent at the time of payment. None the
less if a judgment is to be enforced by execution, the
application for execution isto state the rate of
exchange curreat in London on the date nearest or
most nearly preceding the date when the application
is made,

We have spent some time in ascertaining the English law on
the subject by reason of the absence of any authority of any Indian
court on this point and because the learned Single Judge has based
his decision on the Miliangos case while the Division Bench of the
Delhi High Court has based its on the Jtigoslavenska case. Further,
the Englis_h decisions referred to by us are of courts of a country
from which we have derived our jurisprudence and a large part of
our laws and in which the judgments were dilivered by judges held
in high repute, Undoubtedly, none of these decisions are binding
uporr this Court but they are authorities of high persuasive value to
which we may legitimately. turn for assistance. Whether the rule
laid down in any of these cases can be applied by our courts must,
however, be judged in the context of our own law and legal proce-
dure and the practical realities of litigation in our country. When a
foreigner has to receive 8 sum of money which should” justly be
payable to him in a foreign currency and, because of the default of
the paying party, seeks to recover its payment through the court, the
first question which arises is whether a court in India would have
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Jjurisdiction to pass a decree fora sum expressed ina foreign
currency. Though on principle thereis no reason whya court
should not be able to do so, no court can pass & decree directing a

~ defendant to do an impossible or anillegal act and in view of the

provisions of our Fotclgn Exchange Regulat:on Act, 1973, and the

restrictions contained therein on making payments in a foreign'

currency, if a decree were to be passed Simpliciter for a sum expressed
in a foreign currency, it would be to direct. the defendant to do an
+ act which would be in violation of th? Foreign Exchage Regulation
Act 1973. Such a decree can, therefore, only be passed by  making
the payment in foreign currency subject to the permisson of the
foreign exchgnge authorities being granted. If however, the antho-
rities do not grant permission for payment of the judgment debt in
foreign currency. it would not be possible for the  defendant to make
such payment, resulting in the decres becoming infructuous’ and the
plaintiff getting nothing under it. The view of Lawton L.J. in the
Schorsch Meier case that the plaintiff should be given judgment in

the form in which he asked for it and must be left to extricate him-

self from the intricacies of the law relating to execution and exchange

control does not commend itself to us for it does not appear tousto

be conducive to the ends of justice. The court must, therefore,
provide for the eventuality of the foreign exchange authorities not
graunting the requisite permission-or even if such permission is given,

the defendant not paying the decretal debt, - or not -wantingto
digcharge the decree by making ‘payment in foreign currency or in -

Indian rupees. This ¢an only-be done by the decree providing in
‘the alternative for payment of a sum of money in Indian rupecs,
which will be equivalent to the sum decreed in . foreign currency. It
is but just that a man, who isin law entitled to receive a sum Sf
money in a foreign currency, should either receive it in such
currency or should.receive its equivalent in Indian rapees. .It is here

that the question of the date which the court should select for con- -

verting foreign currency into Indian rupees arises. The .court must
select a date which puts the plaintiff in the same position in which
he would have been had the defendant .discharged his- obhgat;on
~ when he ought to have done, bearing in mind that- the rate of ex-
change isnot a constant. factor but fluctuates, and véry often
violently fluctuates, from time to time. With these considerations
in mind, we will now examine the feasibility of the several dates set
out by;us at_the beginning of our discussion on tHis point.

_ The first of the five dates listed earlier By us, namely, the date -
when the amount became due and payable, does not have the effect

T
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of putting the plaintiff in the same position in which he would have
been had the defendant discharged his obligation when he should

have done because between that date and the date when the suit is .

decreed the rate of exchange may have fluctuated to the plaintiff’s

“prejudice, resulting in the amount decreed in rupees representing

only a fraction of what he was entitled to receive; Equally, the

possibility of the plamtlﬁ getting more than what he had bargained

for in case the rate of exchange had fluctuated in his favour cannot
be.ruled out.. To select, as the English courts had done earlier, the
date when the amount became duc or the “‘breach date”, as the

English courts have.termed it, is thus to expose the parties to the.

unforeseeable changes iu the international monetary market. The
selection of the “breach date” cannot, therefore, be - said to be just,
fair or equitable because in a case where the rate of exchange has

‘gonie against the plaintiff, the defendant escapes by - paying a Iesser
sum than what he was bound to and thus is the gainer by his default =
while in the converse case where the rate of exchange has gone

against the defendant, the defendant would be subjected to a much
greater burden than what he should be.

tow

Thc second of the dates mentioned é.bove, namely, the date of -
_the commencement of the action or suit, is equally subject to the

same criticism. This date was rejected in the Miliangos case because,
according to Lord Wilberforce (at page 469), it placcd “the creditor
top severely at the mercy of the debtor’s obstructive defences.. or
the law’s delay.” In that case Lord . Fraser of Tullybclton pointed
out (at page 502) that if the date of the commencement of the action

“were to be taken for conversion,.a period of a year-or more mlght

ecasily elapse, allowmg for appeals, before payment was made.” In

our country, it is the misfortune of litigants that by reason of ever-
increasing volume -of litigation, = overcrowded « court dockets and

undermanned courts, suits are often not -disposed of for -an uncons-

cienably long time and if we take into account the time that would

" be spent in appeals, further appeals, and revision: and rewew appli-
‘cations which may be filed, the longevity of the litigation is doubled,
if not. tr;pled so that none can with any -certainty predict even a

probablg date for its termlnatlon The seclection of the date of the
filing of the suit would, therefore, leave . the parties in as uncertam
and precarious a position as the selection of the date when  the

. amount beecame payable or the “breach date”,

E
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We will now consider the feasibility of selecting the third date, |

namely, the date of the decree. A decree crystallizes the amount
payable by the defendant to the plaintiff: and it is the decree which
entitles the judgment-creditor to recover the judgment debt through
the processes of law. An objection which can, however, be taken
to selecting this date is that the decree of the trial court is nvt the

\ﬁnal decree for there may be appeals or othet proceedings against it

in superior courts and by the time the matter is finaily determined,
the rate of exchange prevailing on that date may be nowhere near
that which prevailed at the date of the decree of the trial court. To
select the date of the decree of the trial court as the conversion date
would, therefore, be to adopt as unrealistic a standard as the ‘ breach
date”. This difficulty is, however, easily overcome by selecting the
date when the action is finally disposed of, in the sense that the
decree becomes final and binding between the parties after all reme-

dies against it are exhausted. This cari be achjeved by the " court -

which hears the appeal providing that the date of its decree or other
proceeding in which the decree is challenged would be the date for
conversion of the foreign currency sum into Indian rupees in cases

“where the decree has not been executed in the meantime. The real

6bjection to selecting this date, however, is that a money-~decree and
the payment by the judgment debtor of the judgment debt under it
are two vastly different matters widely separaied by ‘successive exe-
cution applications and objections thereto unless the judgment-debtor
chooses to-pay up the judgment. debt of his own accord which is
generally not the case. In the vast majority of cases a money decree
is required to be enforced by exegution,

Would the proper date of conversion then be the date when the

court orders execution to issue ? This date. appears to have found .

favour with all the Law Lords who decided the Miliangos case, cxcept
Lord Simon of Glaisdale. We, however, find the selection of this date
equally beset with difficulties, Execution of a decree is not a2 simple

matter. In execution of a money decree, first the judgment-debtor’s:

propetty has to be attached. . Pending attachment a -third party, at
times set up by the judgment-debtor, may prefera claim to the
attached property. Such claim .will have to -be investigated and
determined by the executing court. Even where no claim is preferred
the attached property cannot ‘be brought to sale immediately. A
proclamation giving the prescribed particulars has to be first made.
Even after such proclamation, the property cannot be put up for

. sale untjl after the expiry of the period prescribed by O. 21 1. 68 of

i

\s
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the' Code of Civil Procedare, 1908 (V of 1908), unless it is subject to
speedy and natural decay or when the expense of keeping it in custody
is likely to exceed its value, Even after the sale has taken place the
judgment-debtor may furthar hold up the receipt of the sale proceeds
by the decree-holder by raising objection to the -conduct of the sale.
Even otherwise, at times, a fresh auction sale may have to be held if
the auction purchaser commits default in paying the balance of the
purchase price. A considerable time would thus elapse between the

.date when the court orders execution to issne and the  date of the .

receipt of-the sale proceeds by the- decree-holder. This passage of
time would as much expose the decree-holder to the hazards of
fluctuations in the rate of exchange as selection of any of the three
dates we have discussed above. Yet another difficulty in selecting the -
date when the court orders execution to issue is that at times the
judgment debt is not recovered in full when the attached property is
sold in execution. This necessitates a second application in execution
for attaching other properties of the judgment-debtor and even the
sale of these propertirs may not cover the deficit, thus nedkssitating
yet another execution application. This would lead to an anomalous
position for the court would have to fix the rate of exchange for the
entire decretal debt at the time of granting the first application for
execution and then, if the rate of exchange has varied in the mean-
time, to fix a different rate of exchange for the unrealized balance of
the decretal amount at the time of granting the second application
for execution, and equally so with respect to successive applications
for execution. Thus, with respect to portions of the same decretal
debt different rates of exchange would come to be fixed at  different
times. '

A further difficulty in selecting the date of granting an exe-
cution épplication is that execution can only issue for a sum expres-
sed in Indian currency. What is being is executed is the decree and
the sum for which execution is to issucina money decree must,

_therefore, be for the particular sum specified in the decree, that is,
~ the judgment debt. It-canaot be for a sum which would be .deter-

mined and fixed by the executing court at the time of granting the
execution application, for under 0.21 r. 11(2) (g) of the Code of
Civil Procedure, 1908, an application for execntion has to state “the
amount with interest (if any) due upon the deeree”.

_ The above difficulties would ‘rule out the, taking of thé date
when the court gPants an application for execution as the date of
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conversion and would make inapplicable to our courfs the rule laid
A ~ down in the Miliangos cise. . )

As regards the selection by the court -of the date of payment as
the proper date of conversion, -that was the date taken in -the
Schorsch Meier case; but as Lord Wilberforce pointed out. (at’ page
468) in the Miliangos case, this only means the date when the, court
authorizes enforcement of the'judgment in . terins of sterling. As we
have seen; in England, according to the Practice Directions dated
December 18, 1975, the form-of'the judgment to be entered requires
the defendant to pay the sterling equivaleat of the foreign currency
sum ad]u'dged at the time of payment. This would be the most

C  logical date and one which does justice to a plaintif who has come
to court to recover a sum of money. payable to himina foreign
-currency.. If the principle to be applied is that the plaintiff should
be put in the same position in which he would have 'been had the -
defendant discharged his obligation on the due date, then that princi-
ple is best served by the court taking the date of payment as the date

D of conversion. + In adoptirg this date we, however, find ourselves

 faced with threé practical and procedural difficuliies, namely, pay-
ment of court-fees, the pencumary limit of the _]Lll‘lSdiCthl‘l of courts

and execution.

E = So far.as court-fees are ‘concerned, we hLave a Central Act,
. namely, the Court-fees- Act, 1870 (VII of 1870), which applics, either
with or without amendments, to those Statés and Union Territories
which have not repealed and replaced it by their own legislation.
The States and Umon Territories which have their own legislation .

on the subject are Andhra Pradesh, Gujarat, Himachal Pradesh,

" Jammu and Kashmir, Karnataka, Kerala, Maharashtra, Pondicherry,

~  Rajasthan, Tamil Nadu and West Bengal, Under’ all Court-fees
“Acts, no plaint can be filéd in any court. without payment of court-
fees. The plaintiff, therefore, has to valué his claim in the sujt and
pay the court-fees thergon computed in the manner provided in the
relevant Court-fees Act. So far as monéy suits are concerned, the
court-fees payable are ad valorem court-fees according to the amount
claimed which may or may not be subject. to a cciling depending

- upon which Court-fees'Act applies. A suit for a sum of money -
expressed in a foreign currency is also a money suit and the plaintiff

in such a suft will have to pay court-fees according to the amount

. claimed. As, however, a court in India cannot, as we have pointed
-out above, pass a décree simpliciter for payment of a sum in a foreign
cutrency in such a suit, the plamtlﬁ' will have to make an- a]ternauvc
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claim in his plaint for the rupee equivalent of the foreign currency
sum claimed. He will, therefore, have to.pay court-fees on the A
amount of the rupee equivalent. Such rupee equivalent as at the
date of the institution of the suit can only be at the rate of exchange
prevailing on that date. If, therefore, a plaintiff were to make the
alternative claim on the basis of the rupce equivalent at the time of
payment, the value of the suit for the purposes of court-fees would B

' be incapable of computation for it would not be possible to say what
the rate of exchange on that date would be. It may be argued on

+ the analogy of a suit for'accounts or for partition or for adminis- .
tration or for winding up ‘and acdounts of a partnership that the
plaintiff can put a temtative valuation in his plaint computed .
according to the rate of \exchange prevailing on the date ,of the C
institution of the suit and give an undertaking to pay the deficit
court-fees if at the time of payment of the-amount decreed, the rate
of exchange has fluctuated in his favour so,that the amount-realized
in rupee equivalent is more than the amount rgntioned in the plaint.

" There is, howcvcr a basic difference befween a money suit and a suit”
for accounts, a partition suit, an administration suit or & partnership
suit. -In these types of suits, a préliminary decree is passed to -ascer-
tain the amount due to the plamtﬁf and when such amount is
ascertained, a final decree for the ascertained sum is passed. In a
money, suit, bowever, there can be only one decree. It is, therefore
neither permissible in law nor feasible for the plaintiff in a suit in E
which his claim is for a sum of money in a foreign currency to give
an undertaking to make good the deficiency in court-fees ‘when he
‘receives payment. In fact, a part or even the whole of the judgment
.debt may not be recovered at all. Even in the other typés of suits,
mentioned"above, it is not when the ascertained amount is received
by the plaintiff that the deficit court-fecs are to be paid by him. They
are to be paid when the amount due to ' the plaintiff is ascertained.

~ In the type of suits we are concerned with in these appeals, the .

" plaintiff can at the highest give an undertaking to pay the deficit; if
any, in the court-fees if at the time when the judgment is - given and ,
the decree passed, the rupee equivalent is more than at the date of G
the suit by reason of the fluctuation in the rate of -exchange, but it -
would not be permissible for him to give such an undertaking for
any date subsequent to the date of the passing- of the decree. An
additional difficulty would be that it is the court in which a suit is.
instituted which has to ensure at the ‘time of the institu- . [
tion of the suit’ that the proper court-fees have been paid. The
_deficit court-fees, therefp;’g, cannot be calculated and the balance.
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thereof recovered by the egecuting court. These difficulties would
rule out both the date when the court orders execution to issue and
the date of payment of the decretal debt to be taken as- the date of
converswn .

These difficulties do not arise in England. Under the English

' law, the Lord Chancellor has power, with the consent Of at least .

three Judges of the Supreme Court of Judicature and the concurrence
of the Treasury, to fix fees to be taken in the High Court and the

- Court of Appeal (see Halsbury's Laws of England, 4th ed., vol. 10,

para. 908). In the exercise of this power, Supreme Court Fees Orders
have been made from time to time. The order currently in force is
the Supreme Court Fees Order, 1980 (S., L. 1980 No. 821), under
which the fee payble in the case of a writ endorsed with a claim for
a liquidated sum not exceeding £ 2,000 is £ 35 and in any other case
it is £ 40, civil proceedings in England being commenced by issuing
a writ, Thus, in England, a fixed court-fee is payable, the amount
thereof varying dependant only upon whether it is an action for a

liquidated sum not exceeding £ 2,000 or not.” In England, therefore,

as the court-fees payable are not ad valorem court-fees in an action
to recover a sum of money expressed in a foreign currency, it wou]d

be immaterial for the purposes of court-fees whether the plaintiff )
claims in the alternative the sterling equivalent of that amount as at

the date of the judgment or as at the date when the court gives leave
to enforce the judgment or as at the date of payment because in any
of these cases, the court-fees payable by the plaintiff will not vary
except where by reason of the fluctuation in the rate of exchange the
amount adjudged or the amount for which leave to enforce the judg-
meént is given or the amount paid exceeds £ 2,000 in a case where
less than that has been claimed in the action. It should be noted that

English practice also recognizes the difficulty which would be
_ encountered in issuing execution for a sum in sterling to be deter-
- mined at the date of payment or realization and accordingly the

Practice Directions dated December 18, 1975, require that where a
plaintiff desires to enforce a judgment, he must mention in the
application made for that purpose the sterling equivalent of the
foreign currency sum adjudged calculated at the rate of exchange
prevailing on the date nearest or most nearly preceding the date of
the application for execution, and the writ of CXCCuthD would then
issue for such stcrlmg equxvalent

‘So far as the limit of pecuniary jurisdiction of courts is concer-

. ned, under section 15 of the Code of Civil Procedurg, 1908, every
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suit is to be instituted in the court of the lowest grade competent to

.try it. We have in India a large number of courts of various grades

with different pecuniary limits of jurisdiction. In money suits, itis

‘the amount claimed in the suit which will determine the particular -
" court in ‘which the suit is to be instituted, This deterniination can-
"not-be done with reference to a foreign currency. Itcan * only be

done with reference to Indian currency. This is an additional reason
why the plaintiff must in his plaint give the rupee equivalent of the
foreign currency sum claimed by him in the suit by converting it
igto Indian rupees at the rate of exchange prevallmg at the date of
the institution of the suit.

The difficulty with respect to execution which wuuLd.farlse if the
court were to select the date of payment as the date of conversion is
that execution must issue for a- specific sum expressed in Indian
currency “due upon the decree.” It cannot issue for a sum which
would become ascertainable only when realized or paid as would be
the case were execution to issue for the rupee equivalent at the fime
of payment in rupees of a foreign currency sum. Further, as pointed
our earhier, execution can issue only with rcspect to the amount due
upon the decree,

For the above reasons, it is not possible for’us to accept the
date of payment or realization of the decretal debt as the proper date
for the rate of coaversion,

This then leaves us with only there dates from which to make
our selection, namely, the date when the amount became payable,
the date of the filing of the suit and the date of the judgment, that
is, the date of passing the decree. It would be fairer to both the

_ parties for the court to take the'latest of these dates, namely, the date

of passing the decree, that is, the date of the judgment.

‘The learned Single Judge of the Delhi High Court also reached
the same conclusion. He, . however, did so relying upon the
Miligngos case under an erroncous bélief that when in, that case it
was held that the proper date should be the date when the judgment

. becomes enforceable what was meant was the date when the judg-

ment was given, that is, when the decree was passed. The learned
Single Judge was in error in so reading the judgment of the House
of Lords. when the majority in the Miliangos case spoke of the date

- when the court gives leave to enforce the judgment what they were

»
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referring to was not the date of the judgment but the date on a
which the court gives leave to execute the judgment. In Halsbury's . -~
© Laws of England (4th ed,, vol: 17, para 401) the word ‘execution’

is defined as follow: :

“The word ‘execution’ in its widest sense gighiﬁes the - )*
enforcement of or giving effect to the judgments or orders
"+ ofcourts of j justice. In a narrower sense, il means the
enforcement of those judgments or orders by a public
+  efficer under. the writs of fieri facias, passession, delivery,
sequestration, fieri facias de bonis ecclesiasticis, etc.’”
. (The emphasis has been suplied.by us.)

Thls‘%’ definition also appeared in the Third Edition of Halsbury’s

Laws of England and was cited W1th approval by Hewson . in  The . X
Zafiro, John Carllon & Co. Lid v." Qwners of S.S. Zafiro}) The
most usual method of enforcement of a money judgment in England is
by writ of fieri facias, commonly ealled fi. fa. (see Halsbury’s Laws of
England, 4th ed., vo!, 17, para. 462). In certain cases, a writ of _
execution to enforce a judgment or order cannot issue without leave
of the court. It is unnecessary to go into the details of the proce_dl_ire
relating to execution in England for what we have stated above is
sufficient to show. that what the majority in the Miliangos case meant
"by the date when the court gives leave to enforce the judgment or the -
© date when the court authorizes enforcement of - the judgment was the

" date when the court gives leave to execute the judgment.

oy

Does the fact that the decree sought to be executed is one
* passed in terms of an award which directs payment of a sum of
money in & foreign currency make any difference to the date of
conversion to be selected by the court ? According to the Divlsion -
Bench of the Delhi High Court it does because, relying upon the
Jugoslavenska case, it held that in such a case the proper date for
conversion of the foreign currency sum awarded would be the date 7‘

of the award in as much as there was no difference between the

relevant provisions of the English Arbitration Act, 1950 (14 Geo

6, ¢.27), and our Arbitration Act, 1940 (X of 1940), particularly

-section 26(1) of the English-. Act and section 17 of our Act.” For \
reasons which we will presently set out, the Division Bench of the
Delhi High Court erred in reaching this concluswu

) L.R; (1960) p. 1 at 14=[1959}
2ALER. 537%at 544,
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We have set out earlier the facts of the Jugoslavenska case and

have extracted the relevant passage from the judgment of Lord
Denning M.R. To recapitulate, in the Jugoslavenska case, the
plamt:ﬁ's had been awarded a sum expressed in United States dollars:
“in an arbitration held in London and had sought leave of the court
ufider section 26, now section 26(1), of the Arbitration Act, 1950, to.
enforce that award. In support of this application, the plaintiffs had

filed an affidavit showing the rate of exchange as at the dateof the

award and the equivalent in pound sterling at that- rate of the
amount awarded to him and had claimed to enforce the amount
awarded on that basis. Two questions, therefore, fell for the court’s
determination. They were thus put by Roskill L.J. in his judgment
in that case (at page 504) : '

“The first is whether an arbitrator or umpire sitting
in England or Wales can Mwfully make an award in a
curtency other then steriing. The second is whether if
such an award can be so lawfu]ly made, it ;s enforceable

" under s.26. .

To understand the decision of the Court of Appeal so far as
concerns the first question, we must bear in mind the then prevailing

,state of the law in England and so far as concerns the second

. question the provisions of the English law relating to enforcement

~ of awards. At that time the old rule affirmed by the House of Lords

in the Havana case was the law. Under it an Enghsh court could
give judgment only in Bnglish currency and in an’ action in England
" to recover a debt expressed in 2 forgign currency, such debt had to
be converted in to sterling at thé rate of exchange prevaihng on the
date when the debt was payable. So far as the provisions of English
law relating to enforcement of an award'are concerned, the mode
would depend’ whether or not it was a foreign award as defined in
section 35 of the Arbitration Act, 1950, which definition is mutatis
mutandis the same as the definition of ‘‘foreign award” given in
section 2 of our Arbitration (Protocol and Convention) Act, 1937
(VI of 1937). Sub-section (1} of section 36 of the English Act provi-
“des for enforcement of forelgn awards. That section is in' the
- following terms : S '

[

“36. Effect of foreign awards.‘-

(1.) ‘A foreign awards shall, .subject to the provisions of
”this Part of this Act, be enforceable in England -

-



either. by action or in the same manner as the award
of an arbitrator is enforceable by virtue of section
‘twenty-six of this Act.

(2) Any foreign award which would be enforceable under

«  this Part of this Act shall be treated as binding for
all purposes on the persons as between whom it was
made, and may accordingly be relied on by "any of
those persons by way of defence, set off or otherwise
in any legal proceedings in England, and any referen-
ces in this Part of this Act to enforcing a foreign
award shall be construed as including references to
relying on an award.”

L]

Though section 36 is headed ‘Effect of foreign awards’, it will

be seen that sub-section (1) of that section deals with enforcement of
foreign awards while only sub-section (2) deals with the effect of
foreign awards. Thus, under section 36 (1) there are two alternative
modes provided for enforcing a foreign award in England, namely,
(1) by action at law on the award, and (2) by leave of the court in
the same manner as the award of an arbitrator made in England is
enforceable under section 26. Since, according te the law then
prevailing, an English court could only give judgment in sterling and
required a debt expressed in a foreign currency to be converted into
English currency at the rate’ of exchange prevailing on the date when
the debt was payable in an action on a foreign award the plaintiff
would have to make his claim in English currency in respect of the
sum of money awarded to him in a foreign currency. Insuch an
action the debt in respect of which the plaintiff would be secking
judgment would be the sum of money payable to him under- he
award which had by virtue of the award become payable to him on
the date of the award. He would, therefore, have to convert the
foreign currency sum awarded to him into English cuzrency at the
rate of exchage prevailing on the date of the award.

_Before we deal with the sccond mode of enforcing a foreign

award provided in section 36{1), it will be convenient to reproduce.

here the provisions of section 26 of the English Arbitration Act
which are as follows :

»

. 26, Enforcement of award, —

(1) An award on an arbitration agreement may by, leave
of the High Court or a jadge thereb{, be eaforced in

5718 - SUPREMBE COURT REPORTS [1984] 1 s.Ck. -
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~ the same manner as a judgment or order to the
same ‘effect, and where leave is so given, judgment
may be entered in terms of the award.

(2 Ift—

{(a) the amount sought to be recovered does not
exceed the current limit on jurisdiction in
section 40 of the County Couirts Act, 1959, and

(b) a county court so orders, it shall be recoverable
{by execution issued from the county court or
otherwise) as is payable under an order of that
court and shall not be enforceable under sub-
section (1) above.

l {3) An application to the High Court under-this sectiop
shall preclude an application to a county court and
an application to a county court under this section
shall preclude an application to the High Court.”

Originally section 26 consisted only of. sub-section (1). Sub-
section (2) and (3) were inserted in section 26 and the original section
renumbered as sub-section (1) by section 17(2) of the Administration
of Justice Act, 1977. The new sub-sections (2) and (3) are imma-
terial for our purpose for it was the old section 26, now scction 26(1),
which formed the basis of the decision in the Jugoslavenska Case.

Kerr 1., from whose judgment the appeal in the Jugoslavenska
ease was carried to the Court of Appeal, had before deciding the
matter made enquiries of the Central Office of the High Court as to

the practice in dealing with applications under section 36(1). Roskill .

L.1. in his judgmept in the Court of Appeal has referred to this and
has thus set out (at page 507)the information which Kerr J. had
received : .

“He was told that the practice on applications under
that section is that the sum awarded inthe foreign
currency in question is converted into sterling at the rate

- prevailing at the date of the award and that, 'in the ab-
sence of any other objection, an order is then made
giving leave to enforce the foreign award in the same
manner as a judgment for that resulting sterling sum.”

(The emphasis has been supplied by us.)

E
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" The award in the Jugoslavenska case was nota foreign award
“within the meaning of section,35 of’ the English Act for it was made
in England, though the sum awarded there under was expressed in a
foreign currency, namely, United States dollars. In English law, an
application to enforce an.award under section 26(1) is only ‘one of
the modes of enforcing an award which ‘is not a foreign award.
Where such an application is granted, it is not necessary that judg-
ment must be entered in'terms of the award. Lord Denning  M.R.,
in the course of his judgment in the Jugoslavenska case, 'pointed out
(at page 502) that in most cases it would be unnecessary -to enter
- judgment, for once leave was given, the award could be enforced by
the ordinary means of execution, but.jt might be necessary to enter
judgment in order to issue a bankruptcy notice and the latter words
of section 26 enabled judgment to be so entered. Roskil L.J. also
" pointed out (at page 507) that under section 26(1) there are two
different steps which must be taken. First, the obtaining of leave to
enforce the award in the same manner as a jitdgment, and secondly
and independently, when leave is so given, the entermg of judgment

in the terms of the award.

Section 26(1) is not exhaustive of the modes in which an

award, which is not a foreign award, can be enforced. Such an award -

can also be enforced by bringing an action on it in which case,. as
pointed out earlier, if the sum awarded were expressed in a foreign
_ currency, the judgment would have to be sought in sterling for which
purpose the rate of exchange would be taken as at the date of the
award. In'the Jugoslavenska case the court held _that an arbitrator
“or umpire in England had jurizdiction to make an-award for a sum
-of money expressed in a foreign currency when that particular cur-

rency was the appropriate currency in which to express it. The-

difficulty which faced the court was the manner of enforcing such

an award by reason of the decision in the Havana case under which

an English court could give judgment only in sterling. This difficulty
was resolved by the court by referring to section 36{1) and heldirg
that it would be unreasonable that an award in a foreign currency

* made aboard could be enforced by an application under section 26(1)

while the same award, if made in England, couid not be s enforced.
" It was for this reason that the court interpreted the words *“‘to the

same effect’’ occurring in section 26(1) as meaning “having the same -

effect” and not as meaning “‘in the same terms”, because, as Lord
DPenning M.R. pointed out, if it were to be so interpreted, there would

‘ be some difficilty in applying the section to an award in a foreign
currency but if the words were interpreted to mean that the judgmenti

T

Y

LN



~

’

FORASOL V. 0.N.G. COMMISSION (Madon, J.) 81

or order must have “the same effect”, it would follow that if the sum
awarded were converted into sterling at the rate of exchange as at
the date of the award it would have the same effect as a judgment or
order in an action on the award: We may point out that Cairns

- L.J., however, felt some doubt whether the sum awarded must be

converted into sterling befote leave to enforce the award was given
but he did not dissent because both Lord Denning M.R.'and Roskill

i

L.J. consideted that it should be so converted. As. emphasized by

us earlier, in the Jugoslavenska case the date of the award was taken
as the date of conversion because in an action on such ‘an award the
due date for payment of the debt would be the date of the award.
We have seen that in the Miliangos case, though the Jugoslavenska
case was not expressly over-ruled, none of the Law Lords who had
occasion to refer to it were happy with what had been held there; Loid
Witberforce opining that there was no reason why, if desired, the prac-
tice should not be adjusted so as to enable conversion to be made at
the date when leave to enforce the award in sterling is given; Lord
Cross of Chelsea thinking it absurd that there should be one rule for

. arbitrations with respect to foreign currency debts and another with

respect to actions on similar debts; Lord Edmund-Davies expressing
his view that no basic distinction ¢ould be drawn Tor the purposes of
a conversion date betweeh judgments and awards; and even Lord
Simon of Glaisdale in his dissenting judgment stating Lis belief that if
Parliament were to reconsider the sterlmg judgment rule and the bre-

- ach date rule, the Jugaslavenska case would come within the purview

of such reconsideration. In view of these observations and the fact

* that the Havana case is no lodger the law in view of the -decision in

the Miliangos case, it is highly doubtful whether today in England- if
the matter were carned higher, it would be decided in the same way.

In view of the Miliangos case it cannot be’said today that in an action
on an award the foreign currency sum directed to be paid under the
award must be converted at the date of the award when it was pay-

gives leave to enforce the judgment. On principle there can be no
difference between an action on an award and a case where instead
of filing an action the plaintiff files an application under section 26(1)
for leave to enforce the award. Ifinan action on the award the
proper date of conversion would be the date when the court gives
leave to enforce the Judgment where an application under section
26(1) is filed the proper date of conversion should also be the same,
for then alone can the award, when leave is g:ven “be enforced in the
samie manner 4s a judgment or order to the same' cﬂ'ect”

" able. It would have to be converted at the date' when the court
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) We find that the Division Bench of the DeJhi High Court has
not correctly appreciated the ratio of the decision in the
Jugoslavenska case nor the reasoning upon which that decision was
based. We alsofind that the Division Bench of the Delhi High
Court has committed an- error in equating section 26(1) of the

English Arbitration Act with section 17 of our Arbitration Act. The _
‘reason for this error is that the Division Bench of the Delhi High
Court has proceeded upon a wrong assumption that the procedural

scheme of the English Arbitration Act is the' same as that of our
Arbitratién Act. In this connection, the Division Bench has referred
to section 22 of the English Act, under which the court has power
from time to time to remit the matters referred or any of them for
reconsideration of the arbitrator or umpire, and section 23(1) of the
English Act, under which the court has power to remove any arbit-
rator or umpire for misconduct. These sections correspond to sections
16 aqd 11 our Act, We fail to see what relevance either of these
sections had to the question in issue. Before we proceed further to

‘discuss this aspect of the case, it will be convenient to set out section

17 of our Arbitration Act, 1940, That section provides as follows :

17, Judgment in terms of award. —

Where the Court sees no cause to remit the award or
any of the mattérs referred to arbitration for reconside-
ration or to set aside the award, the Court shall, after the
‘time for making an application to set aside the award has
expired, or such application having been made,. after
refusing it; proceed to pronounce judgment -according to
the award, and upon the judgmeni so pronounced a
decree shall follow and no appeal shall lie from such
decree except on the ground that it is in excess of, or not’
otherwise in accordanee with, the award.” _

" What seems to have impressed the Division Bench of the Delhi
High Court is the fact that in England the court is not bound to
grant leave to enforce the award but can, when such an application
is made, on objection being raised by the respondent, either remit the
award or set it aside, and that the same can also be done by a court
in India when an award has been filed in court. We find that in
adopting this line of approach the Division Bench has overlooked the
basic differences between the English procedure and the procedure
under our Act. The provisions for enforcing an award under the
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English Act and under our Act are different. Under the English Act,
if it is sought to enforce an award by making an application -under
section 26(1),.such application has to be made under O. 73 r. 3 of
the Rules of the Supreme Court, 1965, by an originating -summons,
There is no time-limit provided for taking out sucha summons,
There is, however, a time-limit provided for making an application
to the court to remit an award under section 22 .or 10 set aside an

award under section 23(2) under O. 73 1. 5(1) of ‘the Rules of the
Supreme Court, 1965, the period of limitation being 21 days after,
the award has been made and published to the parties. An -

application for leave to enforce the award under- section 26(1) can,
however, be made even before the expiry of the time for moving to
set aside the award. In such a case, however, it can be resisted upon
the ground that a motion to set aside the award to be made. Itis
opined in Russel on Arbitration, 20th ed. page 375, that in such a

. case, the party resisting the application would be required to, show,
upon affidavit, a substanial case for contesting the validity of the

award, as well as to swear. to his intention of doing so. Under
.section 17 of our Act, an application for a judgment according to the
award can only be made after the time for making an application to
set aside the award has expited, or if such application has been made,

‘only after it is refused. Under the English- Act, the. court is not
" bound to grant leave to enforce the award.. In doubtful cases, it

would ordinarily leave the party to pursue his remedy by filing an
action on-the award. The court may also give leave to enforce the
award only upon terms. An instance of this is the case of ED. & F,

Man v. Societe Anntonyme Triaolitaine Des Usines De Raffinage De -

Sucre(l) where the applicant, who had throughout admitted that he
owed a certain sum .on a <cross-claim, which was not a
subject-matter of the refercnce, was awarded a larger sum which
made no reference to the cross-claim, was given leave to enforce

the whole award as a judgmeit on an undertakmg given by him to
accept the difference between the two sums in satisfaction of the .

award and the e_xtmctlon of the cross- clalm Further, in answer to
an application for leave under section 26(1) the respondent may set
up the defence that the award is a nullity, or is wholly or in part

. ultra vires, or is bad on the face of it. If, however, his objection to

the -award is that arbitrator has misconducted himself, or that
the award was improperly procured, his proper course would be to
move to set the award aside, and, if necessary, to have the

(1) [1970] 2 Lioyd’s L. Rep. 416,

E
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application to enforce the award ad_]OllIDcd in the meantime (se¢

Halsbury’s Laws of England, 4th ed., vol. 2, para 630). - None of
these contentions are available to a respondent where an application
for a judgment according to the award is made under section 17 of

our Arbitration Act, 1940. They can only be raised by way of an -
application to set aside or remit the award after the award has been -

filed it court and notice thereof issued to the parties under section
14 of the Arbitration Act, 1940. The period of limitation for such
‘an application is prescribed-by Article 119(B) of the Limitation Act,
1963 (XXXVI of 1963). If the period of limitation expires without
any such application being made, the court, on application made to

it for that purpose, must proceed.to “‘pronounce judgment according
. to the award” whereupon a dccree has to follow. Section 17 expressly

provides that in such a case “the Court shall ... proceed to
pronounce judgment according to the award and upon the judgment
so pronounced a decree shall follow”, The only ground upon which
such a decree can be challenged in appeal is that “it'is in excess of,
or not otherwise in accordance with the award”. The court before’
which an application for judgment in terms of the award is made,
has, therefore, no discretion in the matter except possibly in a case
where the award is on the face of it patently illega! or violative of a
provision of the law. Under section 26(1) of the English- Act, when

- leave is given to enforce the award, it is not necessary that judgment

should be entered in terms of the award for the.purpose of enforcing
the award by execution. Under our Arbitration Act, before.an award

can be enforced, a judgment has to be pronounced according to the -

award, a decree has thereupon to follow and it is that decree which
alone can be enforced by an application for execution made under
0. 211, 11 of the Code of Civil Procedure, 1908, . |

It is pertinent to note that the judgment, which the court

pronounces under section 17,is to be “‘according to the award”.
Where the award directs a certain sum of money to be paid and the
court, in a case where it has not modified or corrected the award
under section 15, pronounces judgment for a different sum, the
judgment cannot be said to be ““according to the award”. In the same
way, where an award directs payment of a sum of money in a foreign
currency and the court while pronouncing judgment provides for its
rupe¢ equivalent at the rate of exchange preyailing on the date of the
award, the court will not be pronouncing judgment *‘according to the
award” if in the meantime the rate of exchange has varied, because
at the date of thel Judgment the foreign currency equivalent of tha
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amount in rupees provided in the judgment would be different from
the foreign currency sum directed to be paidby the award. The
judgment, therefore, can only be said to be *‘ according to the award”

_a if it directs payment of the rupee equivalent at the rate of -exchange

prevailing on the date of pronouncing the judgment which date is the
same as the date of the passing of the decree. For this purpose, the
applicant must satsify the court; either on affidavit or otherwise, as to

the rate of exchange prevailing on the date of the judgment oron

the date nearest or most near]y preceding: the date of the ;udgmcnt :

Under section 17 of “our Arbitratidn Act, judgment isto be‘

“pronounced -“according to the award”, The marginal note to the

section speaks of “judgment in ferms of award”. Under section 26(1)

_ of the English Act, onice leave is given, an award becomes enforceable

in the same manner as a judgment or order “to the same eﬁ‘ect” The
. words “to the s_qme effect” were mterpreted in'the jugoslavenska case
not as meaning “‘in the same terms but as meaning having “the same

- effect”, that is; as having the same effect as a judgment or order given

in an action brought on the award. Granting leave under section 26(1).
of the English Act and pronouncing judgment according to the award

" and passing a decree under section 17 of our Act, therefore, mean

different things and have different results. A judgment accoring to the

award under section 17 our Act will speak only from the date _df_ the-
"judgment which will not be the case under section 26(1), for while in

the first case what will be enforceable by the pracesses of law, namely,
executlon, will be the decree passed in terms of the award, in the
‘second case it will be the award -itself, unless the apphcant desires to

have Judgment entered in terms of the award which he is not requ1red

to'do as pointed out above.

On behalf of ONGC reliance was placed upon the decision of -

Y this Court in Satish Kumar and others v. Surinder Kumar and others.(%)

-

-

On the strength of this decision it was submitted that an award was
not a mere waste paper until a decree in terms of the award has been
passed-but an award created rights and liabilities and, therefore, since
the award in the instant case provided that a certain sum should be
-paid in a foreign currency to Forascl, it spoke from the date when it-*
was made and published and the rate of conversion could, therefore,
only be the date of the Said award. ‘We are unable to see how the
above decision in any way bears oyt this propogition or lends support

(1) [1969]2S.C.R. 244,
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to it In that case, an award, made on a reference to arbitration by
the parties without the intervention of the court, was filed in court
under section 14 of the Arbitration Act, 1940. In an application made
under section 30 to set aside the award, one of the objections taken

was that the award required registration as it affected immovable
property worth more than Rs.100 in value and as the award was not -

registered, it was not admissible in evidence. This contention was
upheld. It was in this context that this Court observed (at page 249)
that “an award has some legal force and is not a mere waste paper.
If the award in question is not 2 mere waste paper but has some
legal effect it plainly purports to or affects property within the
"meaning of s. 17 (1) (b} of the Reglstratlon Act”. The question before
the Court iri that case was Whether a decree in terms of an unre-
gistered award could be passed by the court ina case where under
the Registration Act, 1908 (XVI of 1908), ‘the registration -of the
award. was compulsary This question is very different from the
one Whlch we are called upon to decide.

. It was also submitted on behalf of ONGC that an awatd
unless it is set aside by the court, is & final adjudication of the nghts

and liabilities of the parties in réspect of the matters referred to arbi- .

tration and, therefore, Forasol could not claim to convert the French
Franc part of the said award into Indian rupees at the rate of exchange
prevailing on the date of the decree but can only do so at the rate of
exchange prevailing on the date of the award. We find this submasson
wholly untenable. Undoubtedly, the said award, not baving been set

aside or modified by the court, is ‘final and bmdlng on the parties -

and, in respect of the matters referred to arbitration, Forasol cannot
claim any amount from ONGC other than that awarded by the Um-
pire. Forasol is, however, not making any such claim. It is claiming
only the sum in French Francs which it has become entitled to receive
from ONGC under the said award. All that Forasol wants is that
ONGC should pay to it the sum of FF, 5,89,727.51 due to it under
the said award or its rupee equivalent as at the date when the court
pronounced judgment according to the said award and passed the
decrec in terms thereof. This is a very different thing from making a
+ claim de hors the said award. The claim made by Forasol is actually
one under the said. award for if the sum awarded to it in French
Francs was not paid or could not be paid by ONGC, Forasol would
be entitled to receive its rupee equivalent. On the decree being passed
in terms of the said award the said award became merged in the

* said dceree and the sym of FF. 5,89,727.51 payable to Forasol under

Iy

-
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the said award became a judgment debt payable to Forasol under
the said decree and, as pointed out above, at the time of passing the
decree the court would have to direct payment of the rupee equivalent
of this foreign currency debt only at the rate of exchange prevailing

. On the date of the decree,

For the reasons set out above, we are of the opinion that the
rule in the jugoslavenska case cannot be applied to this country and
the fact that a decree is in terms of an award for a suim of money
expressed in a foreign currency makes no difference to the date to be
taken by the court for converting into Indian currency the foreign
currency sum directed to-be paid under the award and that such date
should also be the date of the decree, '

. Tt would be convenient if we now set out ‘the practice, which
according to us, ought to be followed in suits in which a sum of
money expressed in a foreign currency can legitimately be claimed
by the plaintiff and decreed by the court. It is unnecessary for us
to categorize the cases in which such a claim can be made and
decreed. They have been sufficiently indicated in the English
decisions referred to by us above. Such instances can, however,:
never be exhausted because the law cannot afford to be static but
must constantly develop and progress as the society to which it

. applies, changes its complexion and old ideologies and concepts are

discarded and replaced by new. Suffice jt to say that the case with
which we are concerned was one which fell in this category. In such
a suit, the plaintiff, who has not received the amount due to him in
a foreign currency and, therefore, desires to seek the assistance of
the court to recover that amount, has two courses open to him. He
can either claim the amount due to him in Indian currency or in the
foreign currency in wbich it was payable. If he chooses the firkt
alternative, he can only sue for that amount as converted into
Indian rupees and his prayer in the plaint can only be for a sum in
Indian currency. For this purpose, the plaintiff would have to con- .
vert the foreign currency amount due to him into Indian rupees. He
can do so either at the rate of exchange prevailing on the date when
the amount became payable for he was entitled to receive the
amount on that date or, at his option, at the rate of exchange

" prevailing on the date of the filing of the suit because that is the ‘date

on which he is secking the assistance of the court for recovering the
amount due to him. In either event, the valuation of the suit for

~.the purposes of court-fees and the pecuniary limit of the jurisdiction
[} .
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of the court will be the amount in_ Indian currency claimed m the
suit. ‘The plaintiff may, however, chbose the second course open to
him and claim in foreign currency the amount due to him. .In- SHch
a suit, the proper prayer for the plaintiff to make in his plaint would
be for a decree that the defendant do pay to him the. foreign currency
sum claimed in the plaint subject to the permission of the congcerned
authorities under the Foreign Exchange Regulation Act, 1973, being
granted.and that in'the event of the foreign exchange authorities not
granting the requisite permission or- the defendant not wanting to
make payment in foreign currency even though such permission has
been granted or the defendant not making payment in foreign
currency or in Indian rupees, whether such permission has been

granted or not, the defendant do-pay to the plaintiff the rupee .

equivalent of the foreign currency sum claimed at the rate of
exchange prevailing on the date of the judgment.! For the purposes

" of court-fees and jurisdiction the plaintiff should, however, value his -
" claifn in the suit by converting the foréign currency sum claimed by.

him into Tndian rupees at the rate of exchange prevailing on the date

* of the filing of the suit or the date nearest or most nearly preceding
- such date, stating in his pla.mt what such rate of exchange is.- He

should further give an‘undertaking in the plaint that he would make
good the deficiency in the court-fees, if. any, if at the date of the

judgment, at-the rate.of exchange then prevailing, the rupee .
‘equivalent of the foreign currency sum decreed is higher than that

mentioned in the plaint for the purposes of court-fees and

" jurisdiction. At the hearing of such a suit, before passing the decree,

the court should call upon the plaintiff to.prove the rate of exchange
prevailing on the date of the judgment or.on the date nearest or. most
nearly preceding the date of the judgmernt. If necessary, after

: dehvermg judgment on all othef issues, the court may stand -over - the
_rest of the judgment and the passing of the decrec and adjourn the™

matter to enable the plaintiff to prove such rate of exchange. The -
decree to be passed by the court should be one which orders the

, defendant to pay to the plaintiff the foreign currency sum adjodged <
by the-court subiect to the requisite permission of the concerned | )

authoritics under the Foreign Exchange Regulation Act, 1973, being
granted,-and in the event of the Foreign Exchange authorities not
granting the requisite permission or the defendant mot wanting to

.make payment in foreign currency even though such - permlsswn has
been granted or the defendant not- making payment in foreign cur-

resicy or in Indian rupees, whether such permission has been granted

or not, the equivalent of such foreign currency sum ‘converted into

!
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- Indian rupees at the rate of exchange proved before the court as

aforesaid. In the event of the decree being challenged in appeal or
other proceedings and such appeal or other proceedings being decided
in whole or ifi part in favour of the plaintiff, the appellate court or-
the court hearing the application in the other ‘proceedings challenging
the decree should follow the same procedure as. the trial ‘court for
the purpose of ascertammg the rate of exchange prevallmg on the

‘date of its appellate decree or of its order on such application or on

the date nearest or most nearly preceding the date of such decree
or.order. If such rate of exchange is different from the rate in the

" decree which has been challenged, the court should make thé neces-

sary modification with respect to the rate of ¢xchange by its appellate
decree or final order. In all such cases, execution can only issue- for
the rupee equivalent specified in the decree, appellate decree or final
order, as the case may be. These questions, of course, would not.
arise if pending appeal or other procecdings adopted by the defendant
the decree has been executed or the money thereundcr received by the
plalnnﬁ‘

- Turning now to arbitrations, on principle there can be and
should be no difference between an award made by arbitrators or an
umpire and a decree of a court. Tn the typz of cases we are concerned
with here just as the courts have power to make a decree for 2 sum of
money. expressed in a foreign currency. subject to the limitations and
conditions we have set out above, the arbitrators or umpire have the .

. power to make an award for a sum of money expressed in a foreign
~currency. The arbitrators or umpire should, however, provide in the

award for the rate of exchange at which the sum awarded in a foreign
currency‘should be converted in the évents mentioned above, This
may be done by the arbitrators or umpire‘taking either the. rate of
exchange prevailing on the date of the award or the date nearest or
most nearly preceding the date of the award or by directing that the
rate of exchange at which conversion is to be made would be the
date when the court pronounces judgment according to the award
and passes the decree in terms thereof or the date nearest or most
nearly preceding the date of the judgment as the court may
determine. If the arbitrators or umpire omit to provide for the rate
of .conversion, this would not by itself be sufficient to invalidate the .
award., The court may either remit the award under séction 16 of
the arbitration Act, 1940, for the purpose of fixing the date of con-
version or may do so itself taking.the date of conversion as the date
of its judgment or the date nearest or most nearly preceding it,
) +
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following the procedure outtined above for the purpose "of proof. of
‘the rate of exchange prevailing on such date. If however, the person
liable under such an award desires to make payment of the sum in
foreign currency awarded by the arbitrators or umpiré without the
award being made a rule of the court, he would be at liberty to do so
after obtaining the requisite permission of the concerned authorities
under the Foreign Exchange Regulatlon Act, 1973.

"In the case of the said award which had Ied to .these appeéls
before us, the party entitled to receive the money -— Forasol — was
a foreign party. Under the said contract, the currency of account
was a foreign currency and so was the currency of payment except
for a portion thereof. Forasol was, therefore, entitled, on paymernt
not being made to it by ONGC, to receive in French Francs the -
amounts which became payable to it in that currency. The Umpire
was, therefore, justified in providing that the amounts payable under
the said award to Forasol in French Francs should be paid in
French currency. The Umpire has, however, neither provided that
such payment would be subject to the permission of “the foreign
exchange authorities being obtained nor specified the conversion rate
to be applied in the eventualities which we have set .out above.
That, however, does not make any difference because neither party
has objected to the said award on this ground. On the contrary,
both parties have accepted the said award as binding and conc]usive.

- As mentioned above, this omission on the part of the Umpire could
- have been corrected by the Delhi High Court when it came to pro-
nounce judgment according to the said award and pass the said
‘decree in terms thereof. The decree passed -in terms- of the said
award, however; does not specify either the rupee equivalent of "the
amount in French Francs payable to Forasol or the rate of exchange
at which the conversion of such amount into Indian rupees should be
made. To that extent, the decree passed in terms of the -said award
by the Delhi High Court was not a preper decree.. Both the parties
have, however, accepted the said decree and have not challenged it
on this ground in any procecdings. In aay event, the aforesaid mis-
take in the said decree was one which could have been got corrected
by an application for review or by an application under séctjon_ 152
or, in any event under section 151, of the Code of Civil Procedure,
1908. The decree has now become final and binding upon the parties.
Both the parties have accepted the said decree’ and the said decree
* cannot, therefore, be said to be invalid on the ground of the above
omission to ‘specify either the rupee equivalent of the French Franc

» r
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portion of the said award or the rate of exchange at which such
French Franc portlon -was to be converted into it rupee equivalent,

For the reasons set out above, we hold that the learned Single
Judge rightly took the date of the decree as the date of conversion.
In his order on the said execution application he has, however, given
a direction that ONGC could satisfy the judgment debt by making

payment in French Francs or if they so preferred, by paying the =~

equivalent sum in rupees at the rate of exchange prevailing on the
date of the decree. He was in error in not qualifying this direction

by making the option given to ONGC to make payment in French

Francs subject to the permission of the concerned authorities under
the Foreign Exchange Regulafion Actf, 1973. To this cxtent, the

“order passed by the learned Single Judge requires to be modified.

-Turﬁing now to the appeal filed by ONGC, it was stated in the

Special Leave Petition filed by ONGC that it had two claims against

Forasol, the first with respect to what was termed as ‘‘tax
differential®* and the second with respect to interest od the amounts
payable by Forasol to ONGC. Both these claims were negatived
by the learned Single Judge. Tt was expressly stated in paragrah 19
of the Special Leave Petition of ONGC that except for the aforesaid
two claims, the judgment and order of the D1v1510n Bench of the
Delhi High Court should be affirmed.

[

ONGC’s claim for tax differential was based on~ Article IV-1.2
of the said contract under which Forasol was to pay income-tax,

'surcharge on income tax and all otlier taxes which might be assessed

and levied by the income-tax authorities in India on the income of
Forasol under the said contract as well as:on the income of Forasol’s

personnel from the work performed by them under the said contract.

Under the proviso to the said Article, if subsequent to the date of the

said contract, the tax rates in India were changed so asto be higher

than what they were at the date of the signing of the said contract,
ONGC was to pay the difference to Forasol and if the tax rates be-

‘came lower, Forasol was to pay the difference to ONGC. This proviso
was not to be applicable in respect of the taxes payable by Forasol .
. on the income of its personnel. The learned Single Judge has pointed
out in his judgment that the claim in respect of tax differential did
not survive in as much as by the said award the amounts paid by

ONGC as tax on behalf of Forasol were adjusted "and given credit
for. ONGC did not challenge this finding in the appeal filed by it
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in the }jellii High Court. None the less ONGC sought to reagiiate

this point in its Special Leave Petition. At the hearing of this appeal, .

learned . Counsel for ONGC stated that -he was not pressing this _point,
In the written submission filed on behalf of ONGC after the hearing
of both these appeals was concluded, ONGC has, however, once
again sought to raise this point. The point not having . been urged in
the intra-court appeal in the-Délhi High Court and also having been
given up at the hearing of these appeals before this Court, ONGC
.cannot be permitied subsequently to agitate this point in the written
submissions filed on its behalf. Inany event, in our opinion, the
learned Single Judge was right in rejecting this claim of ONGC,

. 8¢ far as ONGC'’s claim for interest is concerned, it has been
- negatived both by the learned Single Judge and the Division Bench
of the Delhi High Court.  We find no substance in this claim. The

" relevant provision of the said award which deals with payment of

5

interest is as follows :

“Updei* the contract there is no right to interest
to either party except on French Francs. If . the
amount paid by ONGC to the credit of Forasol in regard
to Income Tax and the several items of allowance and-
- disallowance under,this award are worked out and it is
found that there is an amount payable to ONGC in
JFrench - Francs that would carry interest, but if the
amount is in rupees then no interest could be aliowed
until the date of the award.”

. The amounts on which interest is claimed by ONGC were payable
by Forasol in rupees and not in French Francs. Therefore, by the
_ express terms of the said award, there is no right in ONGC to clajm
"~ any interest on these amounts and this claim for interest was rightly
negatwed

In the result, we allow Civil Appeal No. 628 of 1981 filed by
Forasol and set aside the order .pas_sed by the Division Bench of the
Delhi High Court in the appeal filed by the Oil and Natural Gas

Commission, namely, EF.A. (0.S.) 5 of 1977 and wé restore and

confirm the order passed and directions given by the learned Single
Judge of the Delhi High Court in the Execution Application filed by
Forasol, namely, Execution No, 77 of 1976, with this modification
that if the Oil and Natural Gis Commission wants to pay in French
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Fr'aﬁds the amount due by it under the said decree, it will be at
- liberty to do so after oblaining the requisite permission of the
concerned authorities under the Fore1gn Exchange Regulation Act,
1973, :

We dlSmISS Civil Appeal No. 629 of 1981 ﬁled by the Oil and
Natural Gas Commission.

-The Oi! and Natural Gas Commission will pay to Forasol the
costs of both the Appeals in this Court as also of the Appeal EF. A
(0.8.) 50f 1977 in the Delh1 High- Court

[

HSK.  C4No. 628/81 allowed and C4 No. 629/81 dismissed. e
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