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- SHAYAM BABU . ‘
, V. o . ’
DISTRICT JUDGE, MORADABAD & OTHERS
. L - December 14, 1983 !

[D.A. Drsar, R.B. Misra AND RANGANATE Misra, 1T

Uttar Pradesh Urban Bm’ldr"rrg.?‘ ( Rlegu!m:‘an of Lettings Rent and Eviction) Act
© 19725 21 fourth proviso——Interprataiion of—Whether protects sub-tenant.

- The respondent-landlords had let out a shop to @ tenant who had, with
" the consent of the ]and]ords sub-let the same to the appellant. The landlords
moved an apphcatlon under s, 21 of the Uttar Pradesh Urban Buildings (Re"uh-
tion of Letting, Rent and, Eviction) Act, 1972 against the tenant and-the sub-
tenant fur release of the premises on. the ground of bonafide’ requirement, The
brescribed- authouty allowed the application against the appellant-and dlsmlssed
agamst the tenant. In appeal the District sudge confirmed the order of the pr e-
scribed authorify. In a writ petition the appellant challenged the'order of the
District Judge. The High Court dismissed the writ petition observing that the
fourth proviso to 5.21 contemplated the consideration of the likely hardship of
the tenant or the landlord only dnd not of the sub-tenant. Hence this appeal.

' Allowing'the ap"pea]

‘.

HELD : All that the relevant proviso io 321 requires is that the com-‘

parative hardship of thetenant as aleo that of the landlord shall be takern info

account before passing any order of release or refusal to release. If the sub-

“tenancy had been created without the consent of the landlord the position might
havé been different. The sub-tenanf far the purposes of the fourth proviso to s.21
would virtually be a tenant inasmuch as rent is payble by him to the tenant-in-
chief, who toall infents and purposes will be a Izndlord qua the sub-tenant. To
inter pret (he section in the way a$ the High Court has interpreted would be

" defeatimg the very salutary purpose ol the Act, [33 H; 34 A-B]

Bhullan Singh v. Bahu Ram (1965) AL 544 referred tof:
aIn the instant case, the appc]lant was entltled to the protection of the
fourth proviso to s. 2i and tie comparative hardship of the appn!lam az well as
that of the landlords should have been taken into account before disposing of an
application under-s.2t of the Act. The Courts below have fajled to exercise
jurisdiction vested in ‘them in not consideri mg ‘the likely herdship of the
appéliant . [34 C.ID] : :

. Crvit, ApPELLATE JURTsDICTION : Civil Appeal No. 230 of 1978.

'%ronﬁ the Judgment and Order dated 19th January, 1978 of the
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High Court of J'udtcature at Allahabad in C:w] Misc; Writ No 355
of 1977 o v

' Yageshwar Pras*ad and MIS Rani Clmbbm for the Appﬁlfant
J P Goyal Raje.i‘h and S.K. Jam for the Res;a@ndents
The J udgment of the Court was aehvcred by
Misgra, J. T.he present appeai by si:aécial leaveis direc.ted againsf

ihe:judgment dated 19th of January, 1978 of the Allahabad High
Court, . The short question for consideration in this appeal is whe-

~ ther a sub-tenant is entitled to the protection of the fourth proviso - '
"t0s.21 of the Uttar Pradesh Urban Buildings (Regulation of Letting,.
“Rent and Eviction) Act; 1972,

.
.
"

The material facts to btmg out the point for consnderat[on lie

in a narrowr compass One’ Murari La) was the owner of the dis--

puted shop. . During his lifetime a partition took place between him

and the other members of his family in 1937, The shop in dispute’
fell to the share.of Murari Lat and Narendra Mohan, his eldest son.’

After the death of Murari Lal in 1960 his interest devolved upon his
sons-Rajendra Kumar and Brijendra Kumar alonfJF w1th their brother
Narendra Mohan .

. .

It appears that the Shop in suit had been let oui to one Krlshan
Kumar. Hz in his turn inducted Shyam Babu, the present appe-
Hlant, as his sub-tenant in 1962. Rajendra Kumar and Brijendra
Kumar filed a suit No. 181 of 1968 in the Court of Munsif for the
eviction of the original terant as well as the sub-tenant, on the ground
oi\liegal sub]ettmg as also for the recovery of arrears of rent. That
suit was contcsted by the tenant 4s well as the sub-tenant on the
ground that the sub-tenancy had been created with the consent of
the fhcn landlord and therefore sublettmg was- ]egal

[

The lparned MullSrf‘dlsmlssed the sult by ]‘IIS order dated 241h ‘

April, 1973 hr)!dlng that the sub-tenancy created by Krishan Kumar

- in faveur of the “appellant Shyam Babu was with the consent. of the
tandlord-and as such neither Krishan Kumar nor Shyam Babu was

liable to eviction on that ground.

"It appears that during the pcndcncv of the suit the U P. Utsban
Building (Reguldtlon of Letting, Rent and Ev1ct10n) Act 1972

- . .
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(hereinafter referred to as the new Act) camie into force on 15th July,
1972, Rajendra Kumar and Btijendra Kumar, the landlords, moved
an appl;catlon under 5,21 of the new Act for the release of the pre-
mises in occupation of the appellant and Krishan Kumar on the
ground that the same is bonafide required for their personal .use.
The application was resisted by the ténant as well as the sub-tehant.
They denied that the need of the landlords was genuine. They alsa
get up their own necds and contended that they would suffer greater
'hards]np if the applrcat:on for re!»ase was allowed

The prescribed authority allowed the apphcs-tlon with respect
to the pOl‘thn in occupatlon of the appellant Shyam Babu but dis-
missed ‘the same as against the otiginal tenant Krishaw Kumar,
Fecling aggrieved the landlords as well as the sub-tenant filed two
separate_appeals before’ ths District Judge to the ‘extent the order

" went against them, The landlords were aggrieved by the order in-

sofar as their application was rejected against Ktishan Kumar, the -

original tenant; while the appellant challenged the release of the
premises granted to the landlords against him. Both the appeais were
disposed of by.a common judgment of- the District Judge on 24th
‘March, 1977 confirming the order passed by the prescribed authority.
The landlords submitted to the order passed by the District Judge.
_The appellant, however, sought to challenge the order of the District
Judge by filing a writ petition in the High Court.

The contention raised by the appellant was that the prescribed
authority as well as the Appellate Court committed a manifest error
of law in allowing the application for release of the premises in
favour of the'landlords without considering the comparative hard-
ship likely to be caused to the appellant or fo the respondent land
lords by the order of release or refusal to release the premises within

the meaning of fourth proviso tos. 21 of the new Act. Inthe opinion .

of the High Court the proviso contemplated the consideration of
the likely hardship of the tenant or the landlord and as the appellant
was only a sub-tenant the proviso did ‘not ob];ga,te the avthority to
consuder his hardship. .

It will be appropriate at this, stage to read the relevant proviso
_to .21 as the decision of the case hinges on the constructxon of the
proviso : _ ‘ o
’ “Provided also that the prescribed autherity shall,
except in cascs provided for in the Explanation, take into

T
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tion of the fourth provisc to §.21 of the new Act.
- new Act was intended to give relief to the tenant.

y_‘[-

) SHYAM B,uafj Y. DIST‘I. JUDGE‘ (Misra, J)

" account the likely hardship to the tenant from the grant of
the application as against the likely hardshxp to the landlord
from the refusal of the application and for that purpese’
shall have tegard to such factors as may be. prescribed.” .

It may bg recalled that in the carlier suit No. 181 of 1968 filed .

#y the landlords it was found as a fact that the appellant Shyam Babu
was inductedsas a sub-tenant by the tenant-in-chief with the consent
of the landlords. It was on . this ground that the landlords® suit
was dismissed against the tenant-in-chief as well as the sub-tenant.
A feeble attempt was made before the High Court on behalf of the
landlords to challenge that finding but that was rejectéd and we think
rightly, . Even anerroneous finding of . fact between the parties will
be binding on them. The landlords, “thercfore, cannot possibly
urge that the sub-letting was not with the consent of the landlords.

r ‘ _ : : .
H once it is accepted that the sub-tenancy created by the tenant-

in-chief in favour of the appellant was with the consent of the land-
fords his possession cannot be said to be itlegal. -Tn this view of the

matter we sce no reason why he should be deprived of the protec-
It is true that the

‘Landlord’ and

‘tenant’ are defined terms in the Act. ‘Clause (j) of 5.3 defines.*land-

lord” thus : ;

. “(j)“landlord”, in relation to a buildirg, means 2 person,
- 1o whom its rent is or if the building were let would be,
payable, and includes; except in clause (g), the agent or °

attorney, or. such person,
‘S_ection 3 (a) defines tenant as ;

“(a) “Tenant™ in relation to 4 building, means a pc\1 san
by whom its rent is payable............ _

The hppeiiant who is a sub-tenant pays rent to the tenant-in-
chief and the tenant-in-chief in his turn pays rent to the landlord.

Retwéen the appelant and the tenant-in-chief the tenant-in-chief

would be the landlord and the appcllant, the sub-tenant, would te

the tenant,  All that the relevant proviso to 5.21 requires is that the
comparative hardship of the tenanit as also that of the landlord shall
be taken into account before passing any order of release er refusal

to release. If the sub-tenancy-had been created without the consent
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of the landlord the position might have been different. The sub-
tenant for the purposes of the fourth proviso to-s.21 would virtually
be a tenant inasmuch as rent is payable by him to the tenant-in-chief,
who to all intents and purposes will be a landlord gua the sub-tenant.

To interpret the section in the way as the High Court has interpreted

would be" defeating the very salutary.purpose of the new Act.

_A'similar question came up for consideration before a. Divi-
sion Bench of the Allahabad High Court in Bhullon Singh v. Babu

Ram? based on cl. {g) of s.2 of the WY.P. (Temporary Control of .

- Rent and Bviction Act,

1947. The High Court took the view that

the term “tenant’ as defined in cl {g) of 5.2 of the Act includes a qub

‘tenant.

Having considered the argument of the counsel for the parties
» we are of the firm view that the appellant was entitled to the protec-
tion of the fourth proviso to s.21 and the comparative hardship of

the appellant as well as that of the landlords should have been taken.

into accountbefore disposing of an application under .21 of the new
Act. The Court below in our opinion have failed to exercise juris-
diction vested in them in not considering the likely hardship of the

appellant.

s

. For the reasons given above the appeal must succeed. Tt is

accordingly allowed and the impugned judgment of the High Court
and those of the District Judge as well as of the prescrited authority

" on the guestion of comparatlve hardship are set aside. The case

is remanded ta the District Judge who will send it to the prescribed
anthority under the new Rent Act to dispose of the application under
5.21 in the light of the observations made above after considering the
likely hardship of the appellant and that of the landlord-respondents.
In the circumstances of the case, we direct the parties to bear their

costs,

HS.K.

(1) (1965) A.L.J. 544,

. Appeal al Towed.
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