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BIHARILAL DOBRAY. -

' -ROSHAN LAL QQB‘RAY.
November 23, 198:3'_
[S; MURTAZA FazaL AL1 anp E.S. YENKATAR‘;MIAH; JJ]
~ Constitution of India }950,‘3;:}.::; i@
‘aj.ﬁ:ce of oraﬁ:;;aakdng of::--W;‘fot is—Tests fo}-determination. :

Teacher in. a Ba's:c Primary Sehool run by the State ‘Board of Basic,
. Education constituted under a statue-- Whether holder of oﬂice of profit’— Whether
'd;squalrﬁed under Article 1 91(1)(0)

v

Sratu:ory Corparations H
-~ Incorporation of a bady corporate by sralute——TeMs ‘to determine Wherher n'
is independent of the Government. ] ,

—,Wo}ds'& Phrases.
‘office of profit'—Meaning of—Arficle 191(1)((:) Constitution of India.-

In"the election te a seat in a Legislative Assembly Cons'tituency the
nomination papér of the respondent who was an Assistant Teacher jh a Basic’
Primary School run by the State Board of Fducation was rejected ‘by the
Returning Officer on the ground that he was holding an ‘office of profit under-

“the State Government’, aud he was therefore disquatified under Article 191(1)(a)
of the Constitution, for being chosen as a member of the Leglslatwe Assembly
In the election the appellaut was declared clected.

In hls Election Petmon, the respoadent contendcd that since the post of
Assistant Teacher In a Basic Primary School which he was holding was not an -
‘office of profit under the State Government’, " the- rejection of his - nomination
was improper and therefore the election was liable to be declared as void.. The
High Court allowed the Election Petition holding "that the post. held by the
respondent was not an ‘office of the profit under the State Government’, It
declared the election. as void by reason of the improper rejection of the
respondent s nomination paper. : .

Auowing the appeal to this Court,
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The respondent was holding an “office of profit under the '
State Government' and his nomlnatlon was rightly rejected by the Officer,

1901 A)

Inthe inétanl_case, {he: respondént was holding the post of Assistant
Teacher in a Basic Primary School on'the date of his nomination as a candidate
at the efection and was in receipt of the salary attached to that post.” The
Institution wherein he was employed was being run-and mapaged by the Zila
Parishad and the respondent was therefore an employee of the Zila Parishad.
On the promulgation of the U.P. Ominance No. 14 of 1972 which was.
replaced by the U.P. Basic Education Act, 1972 he became an employee
of the Board under 'section 9(1) of the Act which provided for -the transfer
of employees of local bodies to. the Board. The State Government under
section 19 framed the Uttar Pradesh Basic Fducational Staff Rules, 1973 which

" were applicable to all the employees of the Board. The appointing authority in
respect of Assistant Teachers was the District Basic Education Officer, who was
an officer appointed by the 5tate Government. The Suchedule to the Rules
prescribed the appointing authorities and the appellate authorities in-respect of
different posts inthe Board. The Rules provided for the procedure to be
followed in disciplinary proceedmg and the pumshment that miay be imposed
when an empioyee wias found gumy of any act of misconduct. The procedure
laid down in the Civil Services {Classification, Control and Appeal) Rules as
applicable to the servants of the Uttar Pradesh Government was required to ber
followed as far as possible, The funds of the Board came from the contribution
made by the State Government. The Schoel in question was not a privately
sponsared institution which was recognised by the Board. The final control of the -
school was vested in the Government and such control was cxercised by it
through the Director or Deputy Director of Basic Education and other District
Basic. Education Officers appointed by the Government. The Board for all
practical purposes was a department of the Government and its autonomy was

" negligible. The respondent therefore held an ‘office of profit under the State
Govemment’ (888 E, 893 E-897 B] .

2, The obiect of enactlng Article 191(1)(a)} is that a person eleeted toa
Legislature should be free to carry on his duties fearlessly without being sub-
jected to any kind of governmental pressure. If such a-persons is holding an

-+ office which brings him remuneration and the Government has a voice in his

continuance in that office there is every likelihood of such person succumbing to

- - the wishes of the Government. Article 191(1)(a) is intended to eliminate the

possibility of a conflici between duty'and interest of an elecied representative
and to maintain the purity of the legislature, [88‘1‘ E}
. ’ . - .

1." The term ‘office of profit under the Government’ occurring in Article
191(1){a) though ‘indeterminate is an expression of wider import than as *post
* held under the Government’ dealt with in Part XIV of the Constitution, [881 F)

) 4. For holding *an office of profit under the.Government” a person need
‘not be in thé service of the Government, apd there need not be any rel:iticmship
of master and servant between them. An office of profit involves two elements,
namely that there should be an ofﬁce and that it should carry some

remuneration,

881 G ~
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5. In order to determine whether a person holds an office of profit under '
the Government several tests are ordinarily-applied such as whether the
Government makes the appeintment, whether the Government has the right to
rémove or dismiss the holder of the oﬁme whether the Governmcnt pays the
remuneration, whether the functions pcrformed by the holder are carried oo by
him for the Government and whether ihe Government has control over the
duties and functions of the holder. ‘[88F H-882 A} .

" Maulana Abdul Shakur v. Rikhab Chand & Anr. []958] S.CR. 387;
M. Ramappa v. Sangappa & Ors. [1959] S.C.R. 11a7; Gurugobinda Basu V.
Sankari Prasad Ghosal & Ors, [1964].4 S.C.R. 311; D.R. Gurushantapfa v. Abdul
Khuddus Anwar & Ors, [1969] 3 8.C.R. 425; Divya Prakash v. Kultar Chand Rang -
& Anr. 1197512 S.C:R. 749; State of Gujarat & Anr. 'v. Raman Lal Keshav Dﬂ
Soni & Ors. [1983] 2 §.C.C. 33; Kona Prabhakara Raa v. M. Seshrgiri Rao & Anr _

AL R 1981 8.C. 658 referred to

6. The incorporation of a body corporate may suggest that the statute
‘intended it to be a statutory corporation independent of the Government. But -
it is not coﬁciusive on the question whether it is reaily so ‘independent, Some- .
times the form may be that of body corporate independent of :the Government -
but in substaince it may be just the alter ego of the Government itself. The true
test depends upon the degree offcontrol the Government has over it’ the degree
of its’ dependence on Goverpment for its.financial needs -and the functional

aspect and sp on. {898 H-899 B] »

7. Atticle 45 of the Co'nstltutton requires the State to endeavour to
provide for free and compulsdry education for all children until they -complete
the age fourteen ycars Primary education in a State, unlike bigher education, .
is thc speclal responsnblhty of its Government. [899 C) . ’

Tn the instant case, the Uttar Pradesh Basic Education Act, 1972 was
passed with the object of cnablmg the Government to take over all basic
schobls which were being rug by the local bodies in the State and to managé
them and to administer all matters pertaining to the entire basic educaiion in
the State, through the Board cons1stmg mostly of oﬂicers _appointéed by the
Government. [899 F- G]

CIvIL APPELLATE JURSDICTION : Civil Appéal No. 1101 of

Appeal by Special leave from the hidgment and Order dated
the 3rd March, 1982 of the Allahabad. Hrgh Court in Electlon Petition

No. 21 of 1980 : . : , ..
. P. R Mridul, J. B. Dua’achanp, R Namm O C. Mathur and
Mrs. A, K. Verma for the Appel]ant .

J. P. Goyal, V. K. Verma and Rajesh for the Respondent
The Judgment of the Court was dehvered by



G

880 - "".-supk'm cotiiz'r Rﬁpoms" ' [1984]1 S.CR, -

-,

VENKATARAMIAH,J The question mvolved in this- appeal 1sl_ .

whether an Assistant” Teacher employed in a Basi¢ Primary School

crun by the Uttar Pradesh Board of Basic Education constituted o

"under the Uttar Pradesh Basic Education Act, 1972 (U.P. Act No.

" 34.0f 1972) (hereinafter referred to as “the Act’) is dlsquahﬁed for
' being chosen as a member of the State Legxs]atwe Assembly under

Artlcle 191 (l)(a) of the COHStltutIOH

The' appellant Blhanlal Dobray, the repondent Roshan Lal
-Dobray and some others weré nominated as candidates at the
* election to the Uttar Pradesh Legislative Assembly from 308 Kanauj

(S. C ) Assembly constltuency at the last general clections held in the 3
year 1980.. The nomination paper of the respondent was, however,

wJected by the Returning Officer by his.order dated May 5, 1980 on

- the ground that he was holding an office of proﬁt under the Govern- -
" ment of the State of Uttar Pradesh and hence was disqualified under .

“Article 191(1)(a) of the ‘Constitution for being chosen as a member

_ of the Legislative Assembly After such rejection the polling took
. place on May 28, 1980 and the. “appellant who secured the highest -
- number of votes was' declared .clected on’ June 1, 1980. Aggneved _

by the result of the election, the respondent who was not allowed to

- contest the electlon by reason of the rejection of his nomination -

* paper filed an election petition before the High Court of Allahabad

challengmg the- correctness of the order.of rejection of his nomina- -

tion paper and the result of the clection which was held thereafter.” -

 He contended that since the post of an Assistant Teacher in a2 Basic
bl Educat:on School which he held was notan office of profit under the

State Government the re_}Gcthll of his nomlﬁatlon was improper and,
therefore, the election of the .appellant was liable to be declared as

. void as provided in section 100(1)(c) of the Representation of the

_People Act, 1951. The High Court being of the opinion that the
“post held by the respondent was not an office of profit - under the

State Government held that the rejection of his nomination’ was
improper and the election of the appellant was liablé to be declared

as .void. Accordingly the eclection petition was allowed and the

appellant’s-election was declared as void. Aggrieved by the decision . '

of the High Court, the appellant has preferred this appeal under
* section 116-A of the Reprusentatlou of thc Pcople Act, 1931,

o Although there was an a]temanve p]ea ramed in the election

_petition that the.respondent had ceased ‘to hold the. post of the
Assistant Teacher in the Basic Educatmn School on the relevant date

by reason of his prlor reglsgnatxon, 1t was not pressed at the hearm g

e
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of the electlon petntlon and the parties procceded on the basis that
‘the repondent ‘was holding the said post at all materials times, The

'~ only issue tried by the High Courf was whether the said, post was an

office of profit-under the  State Government ot not which, as stated _
earlier, was answered in favour of the cl:;:spondent '

. The plea of dxsthﬁcatxon of the respondent for. bemg chosen

'_as a member of the Legislative Asserbly was based on Article 191
. of the Constltutlon thc matenal part of which reads thus :

. 191, 0 Aperson shall bc dlsquahﬁcd for belﬁg- -
cliosen as and for being, a:member of the Legislative
ASSembly or Leglslatwe Councnl of an State - T

(a) 1f he holds any office of proﬁt under the Gove- -
- rnmeat of India or the Government of any State
specified in the first. Schedule, other thanan
" office declared by the Legislature of thc State by

law not to dlsquahfy its holder i

The object of enactiﬁg' Article 191(1)-(a) is pla'm. A person

who is elected to a Legislature should be free to carry on his duties -
fearlessly without being subjected to any kind ‘of governmental
pressure. If such a person is holding an office which brings him

remuneration and the Government has a voice in his continuance in . -

that office, .there is every likelihood of -such ‘person succumbing to
thé wishes of Government. Article 191(1)(a) ig intended to ehmmate
the posmbnhty of a conflict between duty and interest and to maintain
the purity of the Legislatures. . The term office of profit under - the -

. Qovernment’ used in the above ¢lause though indeterminate is.an - ‘
‘ -expresswn of wider meort than a post held wnder the Government-

" which is dealt with in Part XIV of the Constitutton. For holding

. an'office of profit under the. Government a person need not be in.the -

service of the qu,emmant‘a_md there need not be any relationship-of - '
master and servent between them. An office of profif involves two

" elements, namely, that there should be an office and that it should

carry . some remuneratton In. order to detérmine whether a person
holds an office of profit under the Government several tests are
ordinarily applied such an whether the Government makes the

"_appomtment whether the Government has the right to remove or .

dismiss the holder of the office, whether ‘the” Government pays the
remunerauon ‘whether the functions pelformed by the holder are -
carried on by him for the Government and whether the " Government
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*has control over the duties and functions of the holder. , Whether‘an
office in order to be characterised as an office .of profit under the
~Government  should. satisfy all these tests or whether any one or
more of them 'may be decisive of its true nature has been the subject
‘matter of several cases decided by this Court but no decision appears
. to lay down concluswe]y th:haracteristics of an office of profit -
-under the Government although the Court has no doubt determmed
in each case whether the particular office mvolved in it was such an
oﬁice or not having regard to its features :

I!i Mau!ana 'Abdul Shakur v. Rikhab Chand & " Ani.(}) the
«question Before this Court was whether -the Manager of the Durgah
Khwaja Saheb School run by a committee of management formed

under the provisions of the Durgah Khwaja Saheb Act, 1955 held an
office of profit under the Central Goverpment.. The appeflant in , -

that case was elected to the Council of States (Rajya Sabha) by the
Electoral College of Ajmer at the election- held .in 1957, The un-
successful candidate, the repondent therein, filed an election petition
- questioning the validity of the election on the ground that fhe -
appellant therein was disqualified for being chosen as a member of
Parliament as he was holding the.office of the Manager of the school
belonging to the Durgah Khwaja Saheb which was governed by the
Durgah Khwaja Saheb Act; 1955 and had been appointed as
‘Manager by the committee of management appointed by the Central
Government under séction 6 2) of that Act. It was contended by him
that because a member of the committee of management could be -
- removed by the Central Government and because the comntittee
could make bye-laws prescribing: the duties and powers of the
employces of the Durgah, the appellant therein was holding an office -
of profit under the Central Government and was, therefore, disqua- -
~ lified wnder Article 102(1)(a)} of the Constitution which was more or
" less similar to Article 191(1)(a) of the Constitution, The Election
.Tribunal -accepted the above plea aid set aside the election. On
appeal this Court reversed the decision of the Election Tribunal:
holding that the office of the Manager in question was not an office .
of profit under the Central Government. The Durgah in Question
wasarellgwus institution and its’ affairs were regulated by the
Durgah’ Khwaja Saheb Act, 1955. The said Act was passed for
making provision for the proper administration of the Durgah and
‘the endowment of the Durgah Khwaja Mom—ud«dm Chishti genexa!]y
r |
_'GTT19531 S.C.R. 387,
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- known as Durgah Khwa)a ‘Saheb of Ajmer The property, endow‘ S

ment and funds of thé said Durgah belonged to it and - not to the’ ,’

" Central” Govermment and the employees who were working in the - Q. R

. Durgah were employees of the Durgah. “The Central Government

" only had the power. to: appoml the _mzmbers of. .the cormmttee. o _'7

This Court observed m the course. of its Judgment at page 394
- thus IR :

“No doubt the . Commnttee of the Durgah Endow- S
ment is to be appomted by the- Government 6f Indja but

“itis a body,’ corporate’ ‘with "perpetual 'succession’ acting - it

_within the four corners of the Act. " Merely because the -
. ‘Committee or the members of the. Committee are Temove- .
able by the Govemment of India or- the Committee can.’ .
" . make bye-laws: prescrrbmg the duties and powers of its -~

. employees cannot i our opinion, ‘convert the servants of el

" 'the Committee -into holders of office of profit under the
‘Government of Indfa. ‘The appellant i is neither appomted
" by the Government of India nor is removable by the ..
‘. Government of Indra nor is he pard out of the revenues N _
of India. The power of the Govelnrnent 1o appomta
] '.persun to an office of proﬁt or to contmue hun in that -
. '.,"oﬂice or revoke his- appointment at their - drscretron and
h payment from out of Government revenues are 1mportant

. factors in detérmining whether that person is holdingan

" office of profit: under ‘the Government though payment
- -* from a source other than’ Government revenue is- not
o V_aIwaysa decxswe factor But the appomtment of the
R appellant does not come thhm thls test. S :

- In M Ramappa V. Sangappa & Ors (1) t.he questlon before

o thls Court was. whether -Patels- and Shanbhogs who were Holders’ of G

heredrtary village offices governed by thé Mysore Vrl!age Offices Act, . -

- ... 1908 were disqualified under -Article 191(1)(a) of the Canstitution’for " - -
- being chosen as.miembers of the State Legislative’ Assembly. The . U -
. Court answered the quesuon in the afﬁrmatrve and observed at pages PR

: 1176-77 thus ¢ L

‘:"‘We then come to tius that PateIs and Shanbhogs
are oﬂicera, who are appornted to thelr oﬂices by the

(1} [1959}SCR1161 I
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: Government though 1t may be that the Government has-
., mo option.in certain cases but to appoint an heir of the -
‘last holder: that they hold their office by reason of such
* appointment only; that they work under the control and -

supervision of the Government; that their remuneration .
is paid by the Goverument out of Government funds and
assets; and that they are removable by the Government, -
and’ that there is no one else under whom their offices

" eould be held, . All these clearly esteblish that Patels and

- "' Shanbhogs hold offices’of profit under the Government.”’

. The next {:ase to ‘be gnoticed .is Gurugobinda Basu v. Sankari
Prasad Ghosal & Ors.(Y) in which this Court had to decide whether =
. the appellant therein who was a chartered accountant and a partner
) ' of & firm of audnors appointed as auditors of two Government com-

pames was holding an ofiice of profit under the Union Govcrnment

‘and the Government of West Bengal and was, therefore, dlsquahﬁed
. under Article 102(1)(a) of the Constitution from being chosen asa
. member of the Lok Sabha, The appellant therein contended that on’

a true construction of Artmle 102(1)(a) of the Constitution he counld

not be said to hold an office of profit under. the Government of India

which held the entirety of shares it one company and the Govern-
ment of West Bengal which held the entirety of shares of the other

© company because the various tests viz. the Government had the

" ‘power to appoint, the Govcrnment had the right to remove, the
.. Government paid the remuneration and the Governmént contrdlled

the functions and -duties of thie holder of the office- did not co~exist

and that the “fulfilment. of semie of the said tests alofie did not make
the office an office of proﬁt under -the Government, He contended

“that his remuneratlon was paid by the companies’ and not by the
Governments, he pcrformed the functlons for the companies and -
‘_tha‘tA his . duties - were: co‘ntrolled by. the Comptroller and auditor -
- General who was different from the Government, -This Court .

rejected the plea of the . appellant holding that what had to be consi-

dered was the substance of the matter and not the form. It observed

o “In the case before us the- appoinment of the_ o

"appellant as also his continuance in office rests solely. with

~“the Government of India in respect of the two companies.,
Hxs remuner ation 1s also fixed by GOVernment We assume

Ty .[1964] 4SCR 3L,

LI
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. for the purpose of thlS appeal that the two companies are -
statutory bodies distinct from Government but we must '
‘temember at the same time that they are” Government
.companies within the meaning of the Indlan Companies . '
‘Act, 1956 and ]00/, of the sharesare held by the Govern- -
ment. We must also remember that in the performance of
his functions- the appellant is- controlled by the Comp- '
troller and Awnditor-General who himself is-undoubtedly . -
“holder of an office of profit. under the Government,
though - there are safeguard in the Constitution. as to hls_
- tenure of office and removabﬂnty therefrom - .- ‘
As we have said earlier whether stress will be laid on one” -
factor or the other-will depend on the facts of each case ”

U]umately the COurt held that the 'ippellant held 4n office of
' proﬁt under the: two Governments and was disqualified under Article

102(1)(a) of the Constitution. This was a decision by a Bench of

‘Five Judges. Butin D. R. Gurushaniappa v. Abdul Khuddus Anwar -
& Ors.(Y) aBench of three “Judges of this Court distinguished the
~ decision in Gurugobinda Busu’s case (supra) and -held that an

smployee of a Government company. was not. holding an office of
profit under’ the Government. The followmn passage in that Judgment
appearmg at page 433 brings forth the view expressed by the Court

- “Mr. Gupta, from these views expressed by the
Court, sought to draw the inference that the primary cons
sideration from -determining whether a person holds an

“office - of profit under a Government is the amount of
- control which the Government exercises over that officer, _
In-the present case, he relied on the circumstances that"
- all the shares of the Company aré not only owned by the N
Mysare Government but the Directors of the Company o
. are appomted by the Government-—a Minister was one
~ of the first Directors of the Company, the appointment of
_the Secretary to the Company is subject to approval of
the Government -and, even in the general working of the
- Company, Govemment has the power to issue directions
'to the Directors. which must be carried out-by them. It
was urged that respondent No. 1 was directly under the
control of the Managing Director who is himse!f appoin-
ted by the Government and may even be a ‘lent ofﬁcer

[N

(1) [1969]3SCR 425, o :



88 SUPRBME COURT REPORTS [1984]1 8.C.R.

holdmg a permanent post under the Governmcnt' Res-
pondent No. 1 thus,” must be held to be workig under
the control of the Government exercised through the
Managing Director _ -

- We. are unable to abcept the proposition that the

mere fact that the Government had control over the

. Managing Director and other Directors as well as the
power of issuing directions relating 1o the working of the
Company can lead to the inference that every employee .
of the Company i3 under the control 6f the Government..
- The power of appointment and ® dismissal of respondent
No. 1 vested in the Managing Director of the Company
and not in-the Government. Eventhe directions for the -
day-to-day work to be performed by respondent, No. 1

- could only bé- issued by the Managing Director of the
Company and not by the Government. The indirect

" control of the Government which might arise because of .
the ‘power of the Government to appoint the Managing

- Director and to issue directions’to the Company in its
gencral working does not bring fespondent No. 1 directly
under tbe control of the Government.”

Divya Prakash v. Kultar Chand Rana & Anr.(1) is a decision of
this Court which isvery close to the present case. ‘There -the Court
had to consider whether the post of 2 Chairman of the Board of
School Education of the State 6f Himachal Pradesh appointed under

section 18 of the Himachal Pradesh Board of ‘School Education Act,
" 1968 was an office of profit under the State Government. The Court -
while holding that the said office was an office under the State Govern-
 ment held that since the candidate concerned was appointed in an
honorary capacity without any remuneration ever though the post
carried remuneration, he was not holding an office of profit and thus
" was not dlsquahﬁed under Article 191(1)(a) of the Constntutlon '

, Now we come to the latest decision of‘ this @ourt which i 1s very
relevant of purposes of this case and thit is Staté of Gujarat & Anr,.
v. Raman Lal Keshav Lal Soni & Ors () in which the question was
whether the employees transferred to the ‘Gujarat Panchayat Service
and working under the local authorities formed under the Gujarat

(1) [1975]28.C.R. 749. -
@) [1983]128.€C.33. -
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 Panchayats Act, 1961 were State Government employees or not. The
~ said local authorities were corporate bodies constituted under the

statute, After considering several earlier decisions ¢ited be‘fore it the
: Court observed at pages 50- 51 thus

* awe may now revert to the question whether the
members of the Gujarat Panchayat Service are govemment
" servants. First, we see.that the duties which they are
required to perform are in connection with those affairs
* of the State which are’ entrusted to the Panchayat Insti-
tutions by the statute itself or by transfer by the Govern-
ment under the statute.  Next, the expenditire towards
the pay and. allowance of officers and. servants of the
panchayat service, serving for ‘the time being under any
‘ panchayat has, no doubt, to be met by the panchayat
. from its own fund, but, as we have seen, the fund consists
substantially of somg coniributed or lent by the State
Government and of the proceeds of any tax or feeimposed
by or assigned to the panchayat under the Act. The
imposition of a-tax or a fee in the nature of a tax, as we
know, is essentially a function of the State. So the -
salary and atlowances of the servaats and officers of the
panchayat service are paid out of funds contributed, or
lent by the Government or raised by the discharge of an
‘essential governmental function. Secretaries of Gram
and Nagar Panchayats'are to be appointed in accordance
with the Rules made by the Government while the Taluga
'Development Officer is to be Secretary of the Taluqa
Panchayat and the District Development Officer is to be
the®Secretary of the District Panchayat. ‘Taluga and
District Development Officers are, of course, officers of
State service. Gram and Nagar Panchayats may have
other servants, as may be determined under Section 203,
but they have to be appointed by such authority as may
© prescribed by the Government “and their conditions of
service shall be such as may be prescribed by the Govern-
ment. Section 203 as already noticed by us, contem-
plates the constitution of a single centralised panchayat
service, the classes, cadres and posts of which have to be
- determined by the ‘Government from time to time. The
“mode of recruitment, whether by examination or other-
" wise, the conditions of service, the power in respect of
appomtments transfers and promonons of officers™ and '

s
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“servants and d1selplmary actmn whmh may be taken
.against them are to be regulated by the® Rules made by
.the* Government The Rules so made are, particularly -
reqmred to contain a provision entitling servarts so such’
cadres in" the panchayat service to promotion to such
cadres in the State service as may be prescribed ¥ide
Section 203(4)(a) This is an important provision. . There
cannot.be any question of a rule providing for promotion
from the panchayat service to the State service unless the
- panchayat service is also a service under the State.  Again
Section 203(5) requires that rules may provide. for inter- -
dgstnct transfers of sefvanis belonging to the panchayat
-service and the circumstances in which and the conditions -
sub]ect to which such transfers _may be made. This provi- -
sion aloug with the other provisions of Section 203 which
provide for the promotion- and trapsfer of servants
belongmg to the district, taloga and local cadres within'
the district, talugq and gram or nagar clearly show that
~the -servants are. not the servame ‘of the mdmdual
panchayats but belong toa centraheed serv;ee

1In the Iight of the abOVe prduouncements we shall proceed to

examine this case. ~There is no dispute that the respondent was hold-

ing the post of an Assistant Teacher in a Basic School on the date

of his. nomination as a candidate at the election in question and was =

. .in’ receipt, of the salary attached to that post. The- only question -
.. which needs to be'examined is whether the post he was holding was’
on¢ under the State Government oraot, This leads us to the consi-
~ deration of the relevant provisions of the Act i.e. the Uttar Pradesh.
. Basic Education Act, 1972.- The Statement of Objects and Reasons
‘ -attached to. the Bill Whlch later on became ‘the Act reads thus

“Statement of Objects and- Reasons— (l) The
responsibility for primary educanon has so far rested’
with the Zila Parishads in rural areas and with
Municipal Boards and Mahapalikas in urban areas.
The admiaistration of education at this level by the
Tocal bodies was not satisfactory, and it was detenor-

- ating day by day. There was public demand for the
Government to take 1mmed1ate steps for 1mprovmg
the ‘education” at this level. Hence for reorgamzmg,
teforming and expendmg elementary educatlon it

-

..}-_
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became necessary for the State Government to take .
over 1ts contiol into its own hands :

- (2) Repeated demands had been made by all sectlons of )
" the Legislature also for the take-over of thc control
of elementary education by the State Govérnment

from local bodies. Echoing this public demand, the

" Governor had also in his address to both the. Houses,

- of the Legislature on March 20,1972, said that in

. order to strengthen. the pnmary and junior high
schools and to increase their usefulness - Government -
was going to assume full respcn51b1]1ty for its control-

and management,

. (3) With a View to takmg eﬁ”ectrvc steps for eecurmg the -
. object of Article 45 of the Constitution, .and fulfilling
-the assurances given in the Governor’s address and
respecting the popular demand it was. necessary to
) - entrust the conduct and control of elementary educa-
. | - ‘tion to a virile institution which may be expected to .
‘ ~ - jiject new life into it and to make iteprogressive, It
. 'was, therefore, decided by the Government to transfer
. the control of primary education from the local bodies
' - to the Uttar Pradesh Board of Basic Education with
cﬁ'ect from the educational .SCSSiOﬂ‘ 1972-.73.
~(4) The educational session had commenced and the
’ 'Leglslat!vc Council was not in session and if imme- "
- diate action had not been taken, the matter would
have had to be postponed till the cducatronal session -
1973-74 with the result that the desired object ‘would
not have been achievéd. Therefore, in order to imp-
lement the- said . decision - 1mmcdlatc1y, the- Uttar
Pradesh Basic . Education- Ordmance 1972, was -
promulgated '

() -Thc Uttar Pradesh Basic Educatmn Bill, 1972 is
- being introduced to replace thc said Ordmance "o

" A reading af the- above Statemcnt of Objects and Reasons shows
.that the Act was enacted for the purpose of enabling the State. Gove-
rament to take over the responsrblhty of primary education from the
local authorities such- as Zila' Parishads, Municipal Boards and
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Mahapalikas. For this purpose the Act provides for the constitution
- of a Board to run the school imparting pr1mﬁy education instead of
keeping them as a part of a Department of Education of the State
Government. " The Board is established by the State. Government
under section 3 of the Act with the Director, ex officio, as its .
.Chairman: The other members of the Board are two persons to be-

~~ nominated by the State Governmient from amongst Adhyakshas, if

any, of Zila Parishads; one person to be nominated by the State.
~Government from amongst the Nagar Pramukhs, if any, of the
‘Mahapalikas; one person to be nominated by the State - Government
from amongst the Presidents, if any, of the, Municipal Boards; the
" Secretary to the- State - Government in the Finance Department,. ex
oﬁ?cio the Principal of the State Institate of Education, ex officio; the
. Secrctary of the Board of High School and Intermediate’ Education,
Allahabad, ex officio; the President of the Uttar Pradesh Prathmik -
Shikshak Sangh, ex officio; two educationists to be nominated by the
State. Government and an’ officer. not below the rank of Deputy

" Director of Education to be nominated by the State Government-who

shall be the: Member Secretary of the Board. The funcnons of '
the Board are set out in section 4 of the Act thus - 2
*

““4. Function of the Board — (1) Subject to the
prows:ons of this Act it shall be.the function of the ~
Board to organise, co-ordinate and control the impart-
ing of basic education and teachers’ training therefore -

“in the Staté, to raise its.standard and to correlate it
with the system of education as a whole in the State.

(2) Without prejudice to the generality of the provisions
of sub section ( l) the Board sha]l in partxcular have
power— :

(a) to prescribe the courses of instruction and books
for basic "education and teachcrs training
therefor; :

(b) to conduct the junmior high school and basic -, -
 training certificate examination and such other -
examinations as the. State Government may from -
time to time by general or special order assign
“to it and to grant diploma or . certificates to
- candidates successful ‘at such examination;
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(cc)

(d)

(e)

NG

@

‘to lay down by ‘general or. sjaecial orders it that

behalf, norms relating to the establishment or
. institutions by the Zila Basic Shiksha Samitjsor
“ Nagar Basic Shiksha Samitis and to Superintend
the said Samitis in respect of the administration
of institutions for imparting. instruction and pre-
paring candidates for admission to exammahons
conducted by the Board;

to take over £ the management of all basic schools -
which before the appomted day, belonged to any-

-local body;
to exercise¢ supervision and control over basic
schools, tormal schools, basic training certificate

“units and the State Institute-of Education; -

Ator achrd approval (with or without modification)

to the schemes prepared by the Zila Basic Shiksha

‘Samiti or.thé Nagar Shiksha Samiti for the deve-
Iopment expansion and improvement of and
research in basic education in any district or id
the State or in any part thereof;

to acquire,. hold and d‘iépése‘ of any propesty,

whether movable or immovable and in parti-.

~cylar, to accept gift of any building or ‘equip-

ment of any basic -school or normal school on -

Such conditions as it thmks fit;

to réceive grants, subventions and loans from

- the State Government

(g-l) to have supermtendence over the. lea Basic

Shiksha Samitis "and the Nagar Basic Shiksha
Samitis in the performance of their functions
under this Act and subject to the control of the.
" State Government to issue directions to the
Samitis whlch shall be blndmg on such SaIIIltlS

(g-2) to constitute sub-committees {from amongst the.
. members of thc Zila Basic Sh:ksha Samltls and

i
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'_Nagar Basw Sh1ksha Samttts) for Such purposes
‘as. the ‘Board thinks fit;

(h} to take all such steps -8 may be necessary ot

" convenient for, or may be incidental to the
exercise of the pOWer or the discharge of any -
function or duty conferred or 1mposed on it by
thls Act :

Provided that the courses of instruction and books -
- prescribed and institutions recognised before the commen-"
cement of this Act shall be deemed to be preeenbed or

‘ recogmsed by the Board under this Aet :

. For the pur'pQSes of exereis_mg p‘owers of management
supervision and control over tite basic ‘schools under”
clayse (cc) ot clause (d) of sub-section’ (2), which before

* . the appointed day -belonged to a local body the powers
-and functions of a local body in respect of such- Sehools
shall stand transferred to the Board » ‘

'..Seetlon 6 of the Act whleh deals with ofﬁcers aud other
employees of the Board 1ead5 thus .

v, - % Oﬁieers and other employeeb of the Board —-
~ (1) For the purposes of enablmg it-efMiciently to dis-
“charge its functions under this Act the Board may
. appoint. such number of office teachers and other -
employees as it may, with the prev:ans appmvat of the
- State. Govemment ‘think ﬁt -

(2) XX XX XX XX XX
.(3) xx-_xx XX .x_x XX (Emphasis added) B

Section 7 of the Act states that the Board shall have ifs own

fund, and all receipts of the Boatd are required t6 be credited into it

and all payments are to be made out of it. The Director, the Deputy
Director of Education (Member Secretary) and District Basic Bduca-

. tion Officers who are mcharge of the administration of the Board are’

officers appointed by the State Government.. Section 13 of the Act

. which vests the control in-the hands of the State Government reads

thus :
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“13 Control by the State Government—- (I) -
The Board shall carry out such directions as may be
issued to it from time to time by the State Govérn- -
ment for the eﬂicxent admmlstratlon of this Act

{2) If in, ot in connectlou with, the exermse of any of .
its powers and discharge of any of the functions by the -
Board under this Act, any dispute arises between' the
Board and the State Government; or between the °
"Board and any local- bedy, the decision of the State*
Government on such dispute shall be final and bind- :
ing on the Board or thc local body, -as the case :
maybe ‘ SRR "

- (3) The Board or the local body shall furmsh to the -
State Government such .reports, returns and other |
information, as the State Government may from time
to time require for the purposes of this Act.”

. The respondent was-originally wofking as-an Assistant Tcacher

in the Basic Primary School, Sengarmau, Tahsil Kanauj, District

Farrukhabad: - That institution was being: run and . managed by the-
Zila Parishad of Farrukhabad and the respondent was therefore an
employee of the” said Zila- Parishad. On the promulgation of the -

. U.P. Ordinance No. 14-0f 1972 which was replaced by the Act, he

“became an emp]oyee of the Board undér.section 9(1) of the Act which

provided for the transfer, of employees of the local bodles to the
Board “ Sectibn 9(1) of the Act reads thus :

LY, Transfer of employees—-(l) On and from the
appomted day ewry teacher, officer and other emp-
loyee servmg under a’ local body exclusively “in

* connection with basic schools (including any super-
visory or inspecting staff) immediately before the said
day shall be transferred to and become a teacher,. -
officer or other employee of the Board and shall hold = -
office by the same- tenure, at the same ‘remuneration.
and upon, the, same other terms and conditions of”

- service as he'would have held the same if _the Board
had hot been constituted and shall continye to do so .
‘unless and util such tenure, remuneration and other -

terms and CODdlthﬂS are " altered by the rules made -
- by the State Government m that behalf

‘H-
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_ Provided that any service rendered undér the

. local body by any. such teacher, officer or other

% employee before the appomted day sball be deemed
to be service rendered under the Board :- -

Provided further <that Board may .employ any
such teacher, officer or other employee in the dis-
charge of such functions under this Actas it may

- think proper and every such teacher, officer or . other
employee shall dlschdrge those functions accordmgly "

In exercise of its powers under section 19 of the Act' the State
Government has® framed the Uttar Pradesh Bdsic Educational Staff
Rules, 1973 which are applicable to all the employees of the Board.:
-The appointing authority in respect:'of Assistant Teachersis the
" District Basic' Education Officer who is an officer appointed by the
State Government. The Schedule given under the said Rules which
prescribes the appointing. authorities and the appellate authorities in
- respect of the different posts in. the Board is as follows :

. "‘SCHEDULE”- "
. 81. Name of the .7 | . Appoiﬁfin'g . '-Appellete Autleority 3
.No: ) poett_ o Authority ‘, - : )
1 2 3 ‘4
1. .Edueation‘ birecter of lé‘.ducat'ion ‘ State Goyenimeﬁt

Superintendent (Basic)/Chairman of
(Male and * the Board

- Female).
2 'Assistant' . Deputy Director of - . Chairman of the -
" Attendance Education - Board -~ -
Officer (Elementary) Member - ;
{(Male and ~ Secretary of the L O
Female). . Board, :
3 HeadCltk Dito * . Ditto

4. Accountant - CDito ’ - Ditto
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S Nare of the

Appellate Authority '

; 'Appéinting
No. post Authority
£ &
1 2 3 * 4

¥5. Store-kecper
6. Other Clerks

>;'r'. Class IV
. employees
- Offices and .-
Institution,

Headmasters/
Headmis-
tresses in
Senior Basic
Schoels

-l

g

Assistant

A TFeachers/

“ " Mistresses
of Senior
Basic Schools

- 10. Headmasters/

" Headmistresses

of Junior Basic
Schools

District Basic
Education Oﬂicer

Ditto
In Rural Areas

Deputy Inspectors

of Schools, Deputy -
Taspectresses of
Schools.

In Urban Area
Education Super-

intendentf{Lady Educa- *

tion Superintendent.

 District Basic Educa-

tion Officer/Add;-
tional District Basic .
Education Officer
(Women). ~

Ditto

Ditto

Member Secretary
.of the Board

Ditto
District Basic

Education
Officers.

_ District Basic
Education
Oﬂ‘icers.,

Chairman of the
Board

Member-Secretary
of the Board,

Ditto
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"SI Name ofthe = Appointing Appellate Authority
No.  post - - Authority : '
1 2 .3 4

11. - Assistant . District Basic Educa- Member-Secretary of

Teachers/ - tion Officer/Additional  the Board.
Mistresses District Basic Educa-

of Junior  tion Officer (Women)
Baslc Schools
12 'Headmxstresses District Basic' Educa- ‘Member-f‘s.ecretary
of Nursery tion Officer/Additional of the Board.
Schools. District Basic Education: .
Officer (Women) l
13. Assistant Ditto, ‘ Ditto
" Mistresses _
of Nursery ] .
"Schools > ' :

It is seen that all officers mentioned in ¢olumn 3 and column 4
of the above Schedule are either -the State Government or officers
appointed by the State Government. The said officers are all officers
of the Government Department who hold thé posts in the Board
ex officio, that is, by virtue of the corresponding post held by them
under the Government. The Rules provide for the procedure to be
followed in dlsmplmary proceedings and the pumshments that may be
1mposed when an employee is found guilty of any act of misconduct.
Rules 5 of the said Rules provides: for an appeal against any order
imposing pumshment to the prescribed authority. The procedure

laid down in Civil Services (Classification, Control and Appeal) Rules -

as applicable to servants of the Uttar Pradesh Government is required

10 be followed as far as possible in the case of the employees of the

U.P. Board of the Basic Education. The funds of the Board mainly
come from the contribution made by the State Government. The

. school in questionis not a privately gponsored institution which is

recognised. by the Board. The Statement of Objects ‘and reasons
attached to the Bill which was passed as the Act clearly says that the

Act was passed_ in order to enable the State Government to take over |

L)

-...4(_':
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the administration of schools imparting primary education which were
being run by the local authorities into jts own hands. Even though
the representatives of local authorities are associated int the adminis-
ration of such schools after the Act wds . passed, the final contro] of
the schools is vested in the Government-and such control is egercised
by it through the Director and Deputy Director of Basic Education
{(Member-Secretary) and - other District Basic Education Oiﬁcers ;
appomtcd by the Government, v .

The High Court principally relicd on the decisions of this. Court
in Moulana Abdul Shakur’s (supra) and D. R. Gurushantappa’s
case (supra) in reaching the conclusion that the respondent was not
holding an office of profit under the Government. In the first case,
as mentioned earlier, the employer was the Durgah which was a reli-
gious institution whose affairs were only regolated by an Act of

" Parliament and the remuneration was being paid out of the funds of

the Durgah. In the second case the candidate in question was-an .
employee of a Government company which had been registered under. -
the Companies Act but- the powers of management were vested in the
Managing Director of ihe Company functioning in accordance with
the Articles of Association of the Company and the contrel of the
Government was very indirect. In Kona Prabhakara Rao v. M. Seshagiri
Rao & Anr(?) in which the judgment was rendered by one of us
(Fazal Ali, J) the candidate whose nomination was questioned was a

part#ime Chairman ofa company called the Travel and Tourzsm
Corporation- (Andhra Pradesh) Private Limited who had been appom-
ted by the Andhra Pradesh State Road Transport Corporation which
was a Corporation established under the Road Transport .Corpora-
tions Act 1950. In this case also the control of the Government was-
too remote

We are of the view- tha.t the prescnt case is governed by the -
rmciples laid down by the judgment of this Court in Raman Lal
Keshav Lal Soni’s case (supra). The functions of the employees of

- the Board are in connection with-the affairs of the State. In expen-

- diture of the Board is largely met out of the-moneys contributed by

the State Government to its funds. The teachers and other employees
are to be appointed in accordince with the rules by officers who are.

. themselves appointed'by the Government. The disciplinary ptocee-

dings in respect of the employees are SubJECt to the final decusmn of

m A.I.R. 1981 5.C. 658
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the State Government or other Government officers, as the case may
‘be. This Court; as mentioned earlier, held i Divya, Prakash’s case
(supra) that the”officers of the Board of School Education constituted
under the Himachal Pradesh Board of Scheol Education Act, 1968

which was a body corporate having perpetual succession and a.

common seal held. their offiees under the Government although in
that particular case it was held that the office was not an office of
profit as the person concerned was working in an honorary capacity.
We have gone through the Himuchal Pradesh Board of School
.Education Act, 196% and we find that the provisions of that Act are
almost similar in pattern to the. provisions of the Act with which we
are concerned in this case. . ~.

On behalf of the respéndent it is however urged that the Board

of Bas:c Fducation being a body corporate having perpetual succe-
ssion and a common seal its employees cannot be considered as hold-
ing any office of profit under the Government and in support of this
contention reliance has been placed on the decision of the High Court

of Allahabad in Radha Krishna Visharad v. Civil Judge, Aligarh &

Ors.(!) In that case the Court had to counstrue the provisions of clause

(c) of section 13 of the U.P. Intermediate Education Act, 1921 which

provided that a person was disqualified for being chosen a member of

-Kshettra Samiti or coopted as a member thereof or for being elected.

as a Pramukh under section 7 of that Actif he held any office of

. ‘profit in- the gift or disposa! of Government or any local authority

‘including a Gaon Sabha. The ground on which the Returning
Officer had rejected the nomination paper of the petitioner in that

. case for glection to the office of the Pramukh of Kshettra Samiti was

that inasmuch as he was in the service of the Jawahar Inter College
which was an institution receiving grant-in-aid from the Government,
he was holding an office of profit ia the gift or disposal of the
Government. The Court held that the rejection was bad because all
that the U.P. Intermediate Education Act, 1921 intended to do was
to regulate the working of recognised institutions and to provide for
High School and Intermediate Examinations and that the said Act
"did not contemplate that the Government should become the owners
of the private recognised institutions. This decision is not, therefore,
of much assistance to the respondent. Even though the incorporation
of a body corporate maf suggest that the statute intended it to be a

(1) 1964 AlL LY. 340

rﬂ'\.

=
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statutory corporation independent of the Government it is not con-
clusive on the question whether it is really so independent. Some-
times the form may be that of a body corporate independent of the
Government but in sub3tance it may be just .the alter ego of the
Government itself. The true test of determination of the said ques-
tion depends upon the degree of control the Government "has over it,
the extent of control exercised by the several other bodies or commit-’
tees over it and their composition, the degree of its dependence on’
Government for its financial needs and the functional aspect, namely,
whether the body is discharging any important Governmental func-
tion or just snme functionswhich is merely optional from the point
of view of Government. [In this connection it is necessary to fecall
the provisions of Article 45 of the Constitution- which require the
State to endeavour to, provide for free and compulsory education for
all children until they complete the age of fourteen years. Primary
education in a State unliks the highar edacation is the spscial respon-
sibility of'its Governnent and as observed earlier the Act was passed
with the object of enabling the Government to take over all basic
schools which were being run by the local bodies in the State and to
manage them as provided specifically in section 4(2) (ce) of the Act
and to administer all masters pertaining to the entire basic education
in the State through the Board consisting mostly of officers appointed
by the Government. The rules made regarding the disciplinary pro-
ceedings in respect of the teachers in the basic schools managed by
the Board as observed earlier vest the final voice in the State Gove-

~ rament or its Officers and almost the entire financial needs of the

Board are met by the Government. The Board for all practical pur-
poses is a department of the Government and its autonomy is negli-
gible. Sub-section (2)- of section 13 of the Act which emphasis is

" placed by the respondent is also not of much significance. . It no

doubt recognises the possibility of a dispute arising between the Board
and the Government regarding the functions of the Board but that
very sub-section provides that if any such dispute arises the decision
of the State Government shall be final and it shall be binding on
the Board.

It is next urged on behalf of the fespondent that the difference
between the language of Article 58(2) and Article 66(4) of the Cons-
titution which deal with the question of disqualification of a person
who seeks election as President or “Vice-President respectively and the
language of Article 191¢1)(a) of the Constitution should be given
due importance in deciding this case. For purposes of convenience,
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Article 58(2) and Article 66(4) of the Constltutlon are set out below.
They read thus : :

- *58, (2) A person shall not be e]igible for election
as President if he holds any office of profit under the
Governnient of India or the Government of any

-State or under any local or other authority subject to

the control of any of the said Governments,

' Explanation, ..ocec.veecr..in”

. “66.(4) A person shall not be eligible for election
as Vice-President if he holds any office of profit
under the Government of India or the Government
of any State or under any local or other’ aunthority
subject to the control of any of the said Govemments

Explanation........ocoeveceer vininninn

The contention of the respondent is that the Board being an
authority subject to the control of the Government cannot be cons:-
dered as the Government itself as othPrW1sc Article 58(4) and Article
66(4) of the Constitution which refer to the Government as well ag
other authority subject to the control of any Government would have

- to be treated as suffering from the vice of redundancy. It is further

argued that when.the Constitution itself has made a “distinction
between the Government and other authority subject to the control
of the Government, in the absence of any reference to any other

-guthority subject to the control of the Governmentin Article 191(1)(a)

of the Constitution, the holding of an office of profit under the
Board which is only an authority under.the control of the Govern-

. ment would not amount to 2 disqualification, The argument i$ indeed

quite attractive. Bat it is difficult to accept it having regard to the

. provisions of the Act-and the Rules. We have already shown that

the Board is not an authority which is truly independent of ‘the
Government and that every employee of the Board is in fact holding
his office under the Government. This is not even a case of attempt-
ing to pierce the veil and trying to find out the true natire of some-
thing after uncovering it but a case where its true nature i.e. the
subordination of the Board and its employees to the Government is
writ large on the face of the Act'and the Rules made thereunder,

, Havmg considered all aspects of the question in the light of the
hlgh purposes underlymg AI‘thlC 191(1)(a) of the Constltutlon, we
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are of the view that the respondent was holding an office of profit
under the State Government and his nomination was rightly rejected
by the Returning Officer. . The judgment of the High Court is,
therefore, liable to be reversed.

" Inthe result the judgment of the High Court in set aside and
the election pctmon filed by the respondent is dismissed.

: The appeal is accordingly allowed. Parties are, however, .

 directed to bear their own costs throughout

Ap?eal allowed,



