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'PK..RAMACHANDRA 1YER & ORS. -
| " 'UNION OF INDIA & ORS.

| December 16, ]983 :
L _ | ”[D A, DESA! & V BALAKRISHNA ERADI IJ ]

‘COI!;THHJHOH of Irtdra, 1950 Aviicles 12 - and 2—.——Indtan Cozmcd of

Agrlculmml Rcsearclt— Whether msrmmemafny of Cf,mam‘ Govermmnenif-— Whether
coverfd by the expremorz ‘other authortrrev -—Whether amendab.’e ro writ 1ur:sdxcrwn

Amclet 14, 16 and 39(d)--Pay seale of past of Pfofessor revised—Existing
itcumbents nor granted the benefit of vevised scale—- New incumbenis granted the

- reviséd scale—Defence of employer was there was margmal rewswn in gualifications

far the post—Action whether dwcr tmmamry aml wgfbrr

Artxcfe 16—5(’!emmt Comm!ttee—Wherker lza.s' pawzr 0 re!ax a.semw! quali-

_ fications for the post-furisdiction of Conrts to mterﬂ’re with ‘decision of Se.’ecnmr

Comrmtfc:e— When arises.

o

MaiaﬁdeSHSe!ecnon Commrﬂee——-Quai.ﬁcaiwn reqzmerfrem “refaxed to- suit -
) pleferred candrdarc-—Sclecnon wlmtlrer utrm‘m’ - :

after educational gualtﬁcatwn abtalrredwNot while acquiring . post-graduate qualifi:
catrtm ..

]nd:':m_ Counnzil of Agricultural Rescarch 1977, Rule.s*; 13 aha 14 : Fixation of

mimimum qualifying marks for élz;gribility for viva-vece test—Further fixation of
qaalzfymg marks to be obtained at viva-voce far ﬁnal select:on-—- Validity of

bup: eme Court Rules 1965 Order XL & Constitution of India, 1950 Amcle 137

| Writ petition disnissed by. High Court allowing Prelimindgry objection that it had no
Jurm‘dxcnan to entertain Petition—High Couri becoines functus officio and dec:smn .
on merits mconsequerma[——-Suprgme Court in later, case over-ruling the same pre-
Utingry objecuofz——S@rcmc Conrt entitled. to examine motter on Ferits— Review”

Petition mamtamable : . : "

- The Royal, Commission of dgriculeure constituted in 1926 reconunended

the setting up of ihe Tmperial Council of Agricutfural Research—ICAR. TIn July, .

1928, TCAR was registered 4s a Society with its office in.the Secretariat. -Jt was
 wholly financed by the Government of Jndfa. By a resolution dated Janiary 5,
1939 the Government of Indla. modlﬁcd 'the status of ICAR from a. department
of the Secretariate to one of ah aftachcd office of the Governmetit of India. - Rec-
ruitment to various posfs in ICAR was made through the Federal Publi¢ Serwce
Commission, Tts expenses were voted upon as part of the expenses incurred in
the Ministry of Agriculture. . The control of the Government. of Tndia permeated

-

'"ub!ic emplaymcnt—Expenence to be of value and utility must be acquired _-

e —
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through all its activities. To it was transferred the Research Instifutes set up AT
‘by the Government of India. In order to make it ﬁnanclally v1ab1e a cess was

levied and the proceeds weie hauded over to JCAR for its use. :

On the advent of mdepeudence, the Imperlal Couneil of Agncultural Research -
was redesignated as Indian Council of Agticultural Research. With effect from
April 1, 1966 administrative Control over IARI and IVRI and other 1nstltutes ’ _
was transferred o ICAR . ) . - ‘.B—

Rule 18 of the ICAR Rules prOVIded that the Soclety shall establmh and

' maintain its own Office, Resgarch Institutes and Laboratories and that the appoint=

ments to the various posts should be made in acc%dancc with the Recruitment
Rules framed by the Governing Body. This rule which “was kept in abeyance, m
January 10, 1966 was brought into operation in, its .entirety effective from April‘l,
194, The conscquences of ‘this rule becoming operative was that the Secretariat
of ICAR ceased to be an attached office of the Mamstry of Food and Agrxculturc C

The Indian Vetermary Rescarch Institute was one of lhe institufes under the
administrative control of ICAR. The post of Professor in IVRI in 1958 carried the
pay scale of Rs. 700-1250. There were 6 posts of Professor in- various dtsc1plmes L&
Three posts of Professors were held by the petitioners in Writ Petition No, 587/75.
On the 1ntr0duct10n of the pay-scales - recommendcd by the University Grants ]
Corm:hission, ‘the pay-scale attached to the post of Professor in the Institute was ]
Tevised to Rs. 1100-1600 during the year 1970-71 and'six new posts of Professors
in various disciplines created. Each of the petitioners who was already holding
the posts of Professor was not given the benefit of the upgraded pay-scales, while
. the new incumbents recruited to the newly created post were awarded the rev1sed . *
_‘pey-scales. This led to distarbance in the infer se senjority in the cadre of . Pro-
fessors, In the Writ Petition W.P. No. 587/75 to this Court it was confended that
_as the pefitiopers fulfilled the minimum quahﬁc&twn’ prescribed for the post E
after upward revidion of the pay-scales, denial of -the revised pay-scales was dis- .
crlmmatory and vnolatlve ‘of Article 14 and throughly arbltrary and unjustified. = ° e

-

On behalf of 1espondents it was asserted that the rev:sed scale was not to be
automatically granted to the petitioners—the existing holders,” as the newly created
posts in the cadre of Professor was not the same as the -existing-post, as there was
" marginal revision in the qualifications for the post of Professor in the revised scale.

o The petitioner in the Review Petition No,.4/77 sought the review of the judg- .
. ment of this Court dated 3rd October, 19751n the Special Leave Petition No. 2339/
75. He had filed a writ petition in the High Court. questioning the correctness
of the selection of respondent No. 6°for the post of Senior Bio-Chemist as he did' -
not possess ihe essential qualification, and the order removing him from the Mem-
bership of the post-graduate faculty of Indian Agriculture Research Jostitute, - o
This petition was resisted by the rcspondents on the ground that nelther ICAR - G-
nor IVRI was eithera *State or other authonty within the meaning-of the expressmn ’

in Article-12 of the Constitution. It was further conténded that the Selectlon._
Commlttee had the power to relax the essentizl qualifications pertammg to experi-

ence, and that the Committee consisted of experts who were highly qualified persons,

able at evallu‘ating and assessing the relative merits of each of the candidates, and .
_ that, it would be unwise to substitute expert’s decision by Court’s decisions, . The - H.
Writ Petition was dismissed by the High Court on the ground that ICAR being
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‘a sac:ety reglstered undu the Socigties Registration Act il was neither a ‘State

or other authority’ withiin the conternplation "of Article 12.. It was further held
“that the relationship betwsen the petitioner and ICAR was governed by fhe rules
and the bye-laws of the Society and ICAR was free to fill the post of Senior Bic-
Chemist in any manner it fiked, and that'as the petmoner wids not removed from

to hear him.

This Court upheld the decision of the High Court by ifs Judgrnent in S.L.P.

’ No 2339/75 and also re_lccted R. P No 79,’76

Thc Petitioner in Rcvtw Petition No., 80/76 sought review of the Judgment_ ’
in S L.P. No.-702 of 1976 which was disposed of along wrth S L. P No. 2339/1975.

Thc appeltant in C.A. No. 1043 of 1981 filed a writ pet:tron in the High Court
alleging that he was selected for the post of Senior Computer in the Indian Agri-

" culture Statistics Research Institute, an affiliate of 1CAR. The ICAR sct up the.

Agucultural Scintists Recruitment Board—ASRB which framed rules in 1977

. the membershlp of the Iﬂaculty, but ceased to- be a menber, it was not necessary -

dnd decided to hold 2 competitive exarhination in 1978 to recruit scientists. Selec-

.' tion was to .be made by a cqmpct:tlvc examingtion comprising a written test carrying
" 600 marks in the aggregate and viva-vgce test carrying 100 marks, It was further

‘provided that anyone to be eligile for being admitted in the merit list should also

“Have the additional qualification of at least obtaining. 40 marks in the viva-voec
. test. The appellant contended that he bas secured 364 marks out of 600 in the

written examination and 38 marks out of 100 in the viva-voce test, and that the

* action of Board in fixing minimum’ qualifying marks in the viva-voce cxaminatiot
" and basing the final selection on this ctiterion lacked both the dathority oE law
) and rules Thc ngh Court dlsl‘nlssed the Writ Petition in limine.

‘ o

' ¢
Allowmg the Rcv1cw Pctltlons, ert Petmon and Appesal

HELD 1. (t) In writ petition -No. 587/75 the ICAR is dlrecicd by a
mandamus to put the three petitioners in the revised scale of Rs. 1100-1600

" sanctioned for the post of Professor effective from the day when others sefected
" as Professors ‘in sister dxsc:plmes_ were awarded the rewsed scale of Rs.

1100-1660. [247 A)

- (ii} In Si)eciail Leave Petition No. 233%/75, the ICAR is direcléd by a

. mdndamus to award to Dr. Y.P. Gupta the scile of Rs. 1800-2250 from the date
__the same was given to respondent. No, '6, Dr. S.L. Mehta, The arrears payable

pursuaut to the direction shall be paid within 3 months, Dr. Y.P. Gupta to be
taken back as & member of the Faculty of” the post-graduate school of IARI within

.
)

(m) In S.L.P: Np. 702/76, it is directed that a “special Assessment Comnntlce
may be set up to examine the case of Dr. T.S. Raman for promotion to 8-3 grade
within a pcrlod of 3 months. [247 D] . :

(v) InCA. 1043/81 tihe ICAR. and ASRB are directed to prepare the merit
list in respect of those candrddtes who were called for viva voce test, but were not
mcludcd in the merit list on the aggregate of matks obtained by them. If there
~is'a vacancy and the appcllzmt comes within the zone of selection he shall be

y
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appointed. The appoihtmént would be ‘prospective and woyld -be” effective from

the date of the appointment. [247 E-F]

2. 6] Apért from the criteria devised by the judictal dicta, the very birth
of ICAR and its continued existence over hall a century and its present position ©
would leave no doubt that ICAR is almost an inseparable adjunct of the Govern-
ment of India having an outward form of being a Socidly. it could be styled as a
Society set up by the State and therefore, would be an instrumentality or.agency

" of the Central Government and therefore, it is ‘other authority’ within the meaning

of the expression in Article 12, and the writ jurisdiction can be invoked against
! 3 :
it. [216 B} . ’ ' o

(ii) 1CAR .came into-existence as an integral department of -the Government
of- India and liter on became an attached office of the Central Governinent, The
composition of the 1CAR as evidenced by Rule 3 could not have been more gov-
ernmental in character than any dcpartnicnt of the Government. The Governing

. Body of the Socicty’ consist of a President of the Society, who is nonc other than &

Cabinet Minister of the Government of India. Other members of the gcvemmg
Body are eminent scienfists nof exceeding nine in number to be appointed by -the
President; there is none outside the Government in the Goverhing . Body. Rule

© 98 makes it ‘abundantly clear that the Rules of the Society can neither be.altered

nor amended except with the sanction of the ‘Government of India. Rule 100
shows that the Rules became operative after they were approved by the Government

.of India. The audited accounts of the Society along with the auditor’s report

thereon were to be placed before the Society at its Annual General Mg:eting and -
afso on the table of the Houses of Parliament. Rule 18 provides that the appoint-
ment to various pests under the Society shall be made in accordance with the

. Recruitment Rules framed for the purpose by the Governing Body with the prior

approval of the Government of India. The administrative and the financial con-
trol of the Government is all pervasive. The rules and bye-laws of the Socicty

"can be framed, amended or repealed only. "wilh the sanction of the Government

of India. [219 E-F; 220 B-F] =

Sablugit T.eu’ary Y. ULO.L [197513 SCR 616 -distinguished all&\ limited and.

U.P. Warelwusmg Corporarron v, Vijay. Narain 11980] 3 SCC 459, referred to

'3. The’ guarantee of equahty in all its pervasive c:haracter enables this - ]

. Court to remove discrimination and to restore fair play in action. {226 .C]

The instant case, is a glaring cxample of discriminatory treatment accorded

to old experienced and highly qualified hands with an evil eye and unequal hand..

No attempt was made to sustain the scales of pay for the post of Professor ot the

-doctrine of classification bécause the classification of existing incumbents as being -

distinet and separate from newly recruited hands with flmsy change in essential.
qualification would be wholly irrational and arbitrary. The case of the petitioners
fof being. put in the revised scale of Rs 1100-1600 from the date on which newly
created posts of Professors in sxsrer disciplines in IVRI gnd other institutes were

created and filled in revised scale is unanswernble and must be conceded [226 B-I]

Randhir Smgh v U O I [1982] 1 8CC 618 referred to.

4 The momem the High Court held that it had no furlsdlctlon to entertam

"he wut petition, it became functus officio and therefore, its decision on the merit
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of the contention“is of no consequence and atany rate could not conclude the
. matter,, Now that. it has been held that the writ- petmon is maintainable -on the
ﬁndlng that ICAR and its affifiates are other authiority within - the meaning of the
expn.ssnon in Article 12, justice demands that the court must examine the con-
tentions on merit. The prel:mlnary Objﬁ‘CtIOH over-ruled and the rcvxew petmon
allowed, [229 F- G} p
‘5 .‘ It is well-settled that expancnce to'be of value, and utJhty must be acquired’
‘ ‘after the educatonal qualification is obtained and ot while acqumng thé post-
gradua.te quahﬁcatlon {232 Al

graduatc degree would not count towards prescribed expenenoe qualification. In

In the instant case, preparmg thesls after graduation for acquirmg posL—- S ‘
the case of Ph.D degyee awarded on rescarch the situation may be dlfferent [232B] .

6. 'The Court must look with respect upon the performance of duties by
experts in. their respective. fields. However, the task of, ushering 2 soc1ety based
“on ruls of law is eatrusted to this court and it cannot abdicate "its functions. Once’
it is mpst satisfactorily established that the Selection Committes did not have the
" power to_relax essential qualification pertaining to experience, .. the erftive process
_of selection of the 6th respondent was in contravéntion of the established norms
* prescribed | by the advertisement and power of the S»lectmn Committee and pro-
cedure for fair and just sclection and equality in “the matter of public employment -
and. to recufy resultant  injustice and: esiablish constitutional valye this Court
must interfere. [234 D-E] c '
1

Srare of Bxhar v. Dr. Asm Kumar MulJ:er;ee [1975] 2 SCR 894 referred to.

In the instant case, the first Selecn_on Committes exammed, the su1t_ab1]1ty

of seven cendidates including the petitioner and specifically recorded its finding -
_that none of the candidates.. interviewed or considered in absentia including -
fespondent No. 6 who was selected at a later. stage, Tulfilled all the essential
qualifications laid down for '-t!_le post. ' The Commiltee recommended that . ﬂ‘f
-the post be re-advertised -after dmplyfying the essential qualification in the ' f
-. matter of experience, viz. ‘10 years research expetience in the field of protein
Chemistry”. The post was the post of Senior. Bio-chemist. Initialy experience

. réquired was in the field of Nuirition with pe rticular reference to quanttty and
" quality of protem in food grains as evidenced by published work while the ampli-

" fied essential qualification was-research experience in the field of protein Chemlstry

It is difficult fo efface the impression that the amplfication was done keeping in
view the qualification’ which respondent No: 6 bad. . Moreover respondent No. 6
N ‘appeared not-te carry on research in the tine of. Nutrition ot protein Chemistry

and therefore he did not fulfil- the quahﬁcatlon at 21l and he could not therefore

have even been called for interview by the Selection Committee. The Selection
Committee also did not have the power to relax the essential quﬂhﬁcanon, for the .

post: The se!ectlon of respondent No. 6 is contrary to rules and orders. and in- .
violation of prescribed norms. -He was inéligible for the post when selected and his
selccuon and appomtment has to be quashed and set aslde {230 C-Q, 233 E-F, 234 F*

7 The High Court was’ clear]y in etror in obs rvmg that either Dr. Ram?n
(petitioner in R.P. No. §0;76) was 1ot hopeful of getting the job or he had some "
other reasons for not appilymg for tbe same and thetefore hls grlevancc cannot
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bc cntertamed ThlS is clearly contrary ta record ‘He had apphcd carher and’
. w.s entitled to be called- Tor interview as noted in the proceedings. 1t was obli-
. gatory upon the sccond Selection Committee “to inform him to appear for the.
. intervie and adequate steps should havé been taken to give the intimtation’ because
" he was attached to the institute and was in active service of the institute and intima-

tion to him would not require any Herculern cffort on the. part of the Committee,

- But he has been assessed thrice by the Assessment Commitice for promotion to

$-3-grade and found wanting. ' The Instijule shall set upa specm] wAssessment
Comnittee to. assess his suitability. for promotion to .§-3 grade by examining his
work.from 1976 He is.not entltled to any furthcr relref [239 G-240A 241 E}

8. A comb:_ned—readmg of ‘Rulesl 13 and 14, indicate that, itis open to .
the Agricultural Scientist Recruitment Board to prescribe minitrum marks which .

the candidates must obtain at the written test before becoming eligible for viva-voce
test. After the candidate obtains minimum marks or mere at the writferr test he

" becomes eligible for being called for viva-vece test, and he has to appear at the
Viva-vocs test. Neither Rule 13 nor Rule 14 nor any other rule enables the ASRB

“to prescribe minimum qualifying marks to be obtained by ihe candidate at the

viva-voce fost. The language of Rule 14 clearly. negatives any such power in the

ASRB when it prowdes that after the written test if the candidate has obtained
minimum marks, he is eligible for baing called for vivasvoce test and the final merit
list would be drawn up accarding to the aggregate of marks obtained- by the can- - -

didate. m wntte‘l test "plus vxva voce examination. [244 D-Fj

In the instant casc (CA No.. 1043;'81) the - addmoﬂal qual‘ﬁcanou whlch

" _ASRR preacnbcd to itself that-the candidate must have a  further quahﬁcauon
" obtaining minimum marks in the viva-vace, fest does not find place in Rules 13 and

and 14. If such power 1s claimed, it has to be explicit and cannot be read by

TIECESSATY zmplrcatwn for the Gbvious reason that such deviation from the rules -
is likely to cause lrrepearable and irreversible harm. Once an additional qualifica- -

tion of obtaining minimum-. marks at the viva-vore test is adhered to, a candidate
who. may figure high-up in the merit Hst was likely-to be rejected on the ground

. that he has not obtained minimum_ qualifying marks at viva-voce test. This list
_ prepared in contravention of the Rules cannot be sustained. However, it is not
possible at this late stage to reject the entire selcchon and it would be equally. -

improper 10 disturb the selection of those who had been selected and appomted
way back in 1978. 1f there is a vacancy and if the appellant comies within the zone

of selection on the aggregate of marks obtaingl by him, his case shall .be con- -
" sidered for appomtmc’nt prospecnvely and not 1ctrop5cct1vely [244 G-H: 245C;

246 D; G)

" ORIGINAL IURlSD'CT]ON Writ Betition No 587 of 1975
(Under article 32 of the Constltutlon) :

LS e

Cwith |

Rewew Petltlon No. 4 of 1977

(@SLP (Civil) No. 2339 'of 1975 & y
. Raview Petltlon No. 79/76) -

-

H
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and

. Reviéw Petition No. 80 of 1976
- (Arising out of SLP (Civil) No. 702 of 1976) -

. and
“Civil Appeal No. 1043 of 1981

“Appeal by Special lcﬁe from the Judgment ;alnd Order ‘d'!t.ed

the 8th May, 1980 of the Delhi High Comt i Cwul Writ Petmon -

Nn 553 of 19‘30

) _ Yogmhwm Pmsad and- Mrs Rani Chhabra f'or thc Pehtloner in
= WP. 587/75 & RP. No. 4/77 : -

M.G. R amchandran for the Appellant in CA No. 1043 Of 1981.

" Abdul Kkadﬂ, Miss A.» _Subhadnm and Girish Cfmrzrfm for the .

. Respondent in WP, 587/75

K G Blmgar Addl. Sol: ‘General and M? A. Srfbhasimn for 1hcr

Rcspondent in RP. No, 4/77

‘ D Gaburdh(m and C.V. Subba Rao for Reepcndent in CA,
-No I043 of 1981,

BN Lokm, and CN Ratnapnrixm for Respondents 2-7 in

- WP. No. 587 of 1975,

L .i‘udﬂmen_t of the Court was élelivered by

DEsAL, J. Tn thls group .of writ petition, civil ‘appeal, special
leave petition and review petitions, a common guestion of law is
raised ‘whether Indian Council of Agricultural Research (‘ICAR for

short) ‘and its affiliate Tndian Veterinary. Research  Institute (IVRI-

for short) are either itself the State or such other authority as would

be comprehendad in the e‘{prpsqlon ‘other authonty in Art. 12 of the .

. Constl‘ruilon 7 -

. Re: 'W.P. .No. 587/75 :

+

Pc.t]tloner No. 1 was Professor 01 Animal Pathelcgv pem cner
No. 2 was Professor of Animdl Genetics and petitioner No. 3 was

*
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Professor of- Vetermary Parasno]ogy, all attached to TVRI. Six
posts of Professors. one each in Animal Pathology, Animal Genetics,

Veterinary Parasitology, Animal Nutrition, Bacteriology and* Phy- _

siology were' created on the idtroduction of the post-graduate wing
in TVRI in 1958 At the relevant time the post’ of Professor carried
. the scale of Rs. 700-1250. Of the six posts, first mentioned, three
" posts of Professors were held by the petitioners in their respective

“discipline, -On the introduction of the scales recommended by the’

University Grants Commission, the pay scale attached to the post

of Professer in TVRI was revised to Rs. 1100-1600. After the up- -
ward revision during the year 1970-71, the cadre of Professors in- IVRI

was expanded by creating six new ‘post of Professors in  various

disciplines. Surprisingly, ach of -the petitioners, who -was already-

- holding post of Professor, was not given the benefit of the upgraded
scale attached to the post-of Professor while on the other hand the

new mcumoent recruited in “the newly crealed posts in’ the ycar,:

1970- 71 were awarded the revised scale of Rs. 1100-1600. Thls led to’

the disturbance in the imter se seniorify. in the cadre of Professors
and manifested an anomalous: position that the old incumbents of

the posts of Professors such as petitioners, continued in the pre-

revised scale of Rs 700-1250 whilé the new incumbents were put in the
‘revised scale of.Rs 1100-1600 both having the designation of Professor

; -and there is no appreciable difference -in the qualifications attached i

to the post. . When this was. brought to the notice of the authorities
concerned, the ICAR with the coneurrence of the -Ministry of Finance
resblved ‘as per decision dated-April 6, 1972 to -award the- revised
scale of pay attached to the post of Professor to the petitioners, but
this was subject to the condition that it wolulld not be autoriatic but

the existing incumbents of posts may be considered for revised scale

along with ‘other suitable persons. Tt was. implicit in the condi.ﬁoﬁ

prescribed that the petitioners will have to stand in competition with
* others applications, if there be any, and g& through-the hagard of a

]

* fresh selection for the post each one was already.holding. This is '

the first grievance voiced by the petitioners in the writ. petition con-
tending that the petitioners were qualified for the posts of Professor-

“and that each of them was holding the post from 1963, 1970 and 1970

- respectively. Theé petitioners made various representations basing

their claim inter alia on fair play, equality of opportunity in.the matier
of public employment and equal pay for equal work as well as the

- provision contained in Fundamental Rule 23. The petitioners also'

.contend that they fulfil the minimum qua}lﬁcatlon prescribed for the
- post.afer upward revision of the pay-scale, and they have the requisité

_experience and that they are performmg the same or 1dentlca1 dut:es v
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as ate being performed by newly fe;cruited.Professors in sister dis.
ciplines,and that denial to them of the revised pay scales for the post

of . Professor apart from bem" discriminatory and violative of Art: 14

is thoroughly arbitrary and unJustlﬁcd 1t appears that pursuant
to the dicision dated April 6, 1972, the ICAR issued an advertisement
on May 21, 1974 iaviting applications for the post cof Professor in

. Animal Pathology, Animal Genetics and Veterinary Parasitology
" in the vevised scale of Rs. 1100:1600; These were the posts already
held by petitioners. ~ The advertisement set "out the -essential and.
“desirable qualifications “for each- post. Petitioners contend that
‘the duties pertaining to the post of Professor in the uperaded scale -

are’ the same as performed by .the petitioners and that this action

- of inviting fresh applications for post already held by -the petitioners

disclosed a cover - attempt to remove the petitioners- from the posts
“held by them for years. - Petitioners’ further contend that only three -
- posts held by the petitioners have been advertised inviting the appli-

cations for fresh recruitment whilé there were others who were ho'ding

‘posts of Professors in the pre-revised scale and to whom bencfit of

automatic upward revision was granted ‘and this disclesed not cnly

- the bias of the ICAR but also’ subjected the petitioners to gress dis-

crimination. Serious allegaticns of bias and malafide have been-

made against téspondent No. 6, the Director of IVRI, and Director
General Uf ICAR, which need not bz set out here. 1t may, however,

~ be stated that though the- vanous ,funct;onane‘; workig n IVRI
~and TCAR are highly gualified pqsons professional rivairy had led

5 such poisoning of the atmosphere and character assassination

~had bzcome so rampant and the environment had become so -suffo-
“cating that thf‘ Government of India ‘had to. appoint a Committee

pre31ded over by late Shri P.D. Gajendragadkar, retired Clief Justice

- of the Supru,me Court” with wide terms of reference which amongst
- others included ' the recruitment and personnel poticies.of ICAR as

well as Instltutee and Centres wotking under it and fo suggest measur es

- for their improvement. It is alleged that absolute]y incorrect, impre-
per and prejudiced entrles are made in confidential reports with a -

view to harming the carcer of the persons who have ft allen from the

Vgrace of the Director and that therefore, the Court,sheuld lift the-

veil of the so-called society and peep into the realities of life. The
pnt_ltloners accordingly prayed for an appropriate writ, order or

direction to quash the advertisement dated May 21, 1975 inviting
- applications.for the posts of Professors in threc subjects already held

by the petltloners and to confirm the petitioners-in the aferementioned
p:)sts ‘and té give them the benefit of the revised.scale from the daté
from whiz sh it was given to Professors in sister disciplines and to quash

v
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the adverse entries in the confidential reports of the three petltioners
,f_ . On these averments petitioners filed the present writ petltzon under
. Art. 32 of the Constitution. C
Re: S.LP. No. 2339/75 'wim R.P. No. 417

v " “OneDr. Y.P, ‘Gupta filed Writ Petition No. 276 of 1972 in the

High Court of Delhi questioning the correctness of the order removing :

him as member of the faculty of the post-graduate schoo! of Indian
- Agricultural Research Institute’ (JARI for short). Petitioner Dr.

Gupta alsé questioned the validity of appointment of Dr. S.L. Mchta - '
respondent No, 6 in the High Court tothe post of Senior,Bio-chemist- -

!

“in-TART and claimed  that he was entitled to be appointed to that
post. This petition was -resisted’ by the respondents primarily on
‘the ground that neither ICAR not TVRY is either a State or: other
authority within' the ‘meaning of the expression in Art, 12 of the
- Constitution. When the matter came up before the Division Bench
_of the Delhi High Court, a .direction was given that in view of the

“importance of the questions that arise for determination in the writ .
_-petition before the court and in view of the various decision which .
* +have to be reconciled, the petition should be heard by a larger Bench.-

Pursuant to this direction, the matter came up before a Bench of five
Judges. The larger Bench formulated four questions for its consi-
s derations : : :
“l. Do the petitioners have legal right to challenge the
appointment of respondent 6 ? '

- . 2. Has.the Director-Genefa] of the ICAR acted in” con:
' travention of any legal obhgation in makmg the appoint-
ment of respondent 6.2 '

x/
" 3. . Has the said appointment vitiated by the mala fides of
: ' Dr. Swaminathan and/or of Dr. Naik ?
A ' 4,  Was it bad because of the want of qualifications of Dr.
Mehta or non-compliance w1th the prescribed procedurc
in makmg it -

The. court answered the first question agamst the pet;tloner
holding that ICAR is a society registered under the Societies Registra-
tion Act and it is neither a State nor other authority within contempla-
tion of Ari. 12 of the Constitution. The court further held that



Y

ST SUR _ SUPREME COURT REPORTS ‘. []984]

the relatlon between the peixtmner and ICAR is governed by a con--
tract and the rulés and the byé—]aws of the Scciety and ICAR was

free to fill inthe post of Senior’ on-chemsstc in any manper it liked.

The court observed .that the petitioner bemg a mere employee he
has no legal right agzur_lst the employer and in the absence of "any’

" statutory element governing his employment, the relation is’ governed

purely by a contract and a breach. of contract, if any, would not

. permit a declaration in favour of the petiticner. Briefly, the court
* held that the remedy by way of writ is not available against ICAR,

On the second question the court held that the D:rector-GeneraI"

owed no obligation or legal duty in makmg the appomtment of the

©sixth respondent .which can be enforced by a writ petitién. Questicns

- "Nos. 3and 4 were dealt together and it was held that the pleadings
_were inadequate to permit a finding. of mala fide and in the absence

- of proof there is nothing to show that the‘appointment'of the sixth.
“resfondent was vitiated either by mala fides or by non- compliance

 with procedure.. . Consistent with these ﬁndmgs, the writ petition’
.of Dr. -Gupta was dismissed ‘Simultaneously, the writ - petition
filed by one Dr. T.5.. Raman being ert Petition No 669/72 was
dlsrnHSed by the common judgmcnt . ‘

D Y. G(tha filed S.L.P. No. 2339 of 1975.in thi's Couh‘
On October 6, 1975, this Court directed ‘a notice to be’ issued to thc

~‘respondents fo show cause why special leave to ‘appeal should not .

- be. granted. - When -the mztter came up again before this Court on

a July 21, 1976, Mr.. Lokur, ‘learned counsel appearing for the ICAR

stated to the Court that the respondcnt—coun(nl would consider the

quastion of takmg back .the petitioner as a member of the  post- )

graduate f‘acuity of TARL. After recording’ this statement, the Special
" leave petition was - disrhissed. " Petitioner-Dr. Gupta fi'ed Review
Pet!tmn No. 79 of 1976 requesting the Court . lo- review s, order

d1_sm=ssmg the special legve petition. This review petiticn was rejected .
on October 27, 1976. As second review petition was not barred™

at the relevant time, Dr. Gupta filed Review Petiticn No. 4/77 which
is- dlrected to be heard in the present growp of appea} wm petmon
- and sp cial leave: petltlon

. Re : R.P. No.800f1976. : -Dr, T.8. Raman whose Wit Petiticn

No. 669 of 1972 was heard along with Writ Petiticn of Dr. Gupta,
and which was also dismissed by the common judgment, filed Special -

_Leave Petition *No. 702 of 1976 in this Court.. This petition  was

" dismissed by the Court on August 30, 1976." Dr. T.S. Raman fied

sview P’tltlon No, 80 of 1976 whjch is bemg heard in this lrroup

w
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"Re: C.A. No, 1043/81 Appellarit Dr. Om Prakash Khaudun
 filed Writ Petition No. 553 of 1980 in the High Court of Delhi alleging

" that he was selected for the post of Senior Computer with Indian . =

" Agricultaral Statistics Research Institutes, and affiliate -of JCAR.
~ICAR set up Agricultural Scientists Recruitment Board (ASRB) which

-decided to hold a‘competitive examination to recruit scientists to be

appointed under various disciplines, ICAR framed rules setting
out the terms and conditions for admission to the compet:twe examl-
" nation. - Appellant apphed for admasmon to the competltlve examina-
tion in ‘Agricultutal - Statistics’ . ‘discipiline. The writfen test ‘was
“ held from- Ist to 4th February, 1978. The Board inchatge of | the
selection and appointmeat on the compatatwe merits as evidenced
* by th2 parformance in the wiitten examination selected 20 candidates

-including the appellant as having obtamedﬁa_e prescribed qualifying
. ; ation which was held on
_April 10th and 11th, 1978. After the viva voce test, 13 candidates

marks for. ths purpose of viva voce exami

ware daclared as successful.and were offered appointment as scientists
in the discipline ‘Agricultural statistics’. -The appellant failed to
© qualify for the. same.  According to the. appellant, 21 vacancies
‘remained uafilled: - Appellant contends that he hf#d secured -364
marks out of 600 in the written examination and 38 marks out of

100 in the viva voce test. " It is alleged that the appeliant was declared .

- “unsaccessful because the Board incharge of the exammdt:on has by
itaelf -determined without any authority that dnvont - who obtained

less, than 40 marks at the viva voce examination would not be eligible
. for selaction for the posts t'is therefore, contended that the action

‘of the Board in fixing minimum qualifying marks in the viva voce - _
. ¢xamination and basing the final sélection on fhis arbitrarily fixed
criterion- lacks both the authority of law and rules and that the Board

has acted arbltranly and without the authority of law. “Appellant

accordingly made representations but failed to evoke a sympathetic -

. ‘repiy, and therefore, the appellant filed a writ- petition . in the High

. Court of Delhi which was dismissed in limine on the ground that the =
'writ petition ‘against the respondent was not mamtamabl&: Hence

thls appeal by special leave. .

Ordmarlly one -would smcerely depiore the delay in d:sposa]
of a problem brought before the Court, but occasionally, one comes
across a case in which the sheer passage of time and the fast removing
“scenario of changmg pattern of Jaw resolves the dlspute to -some
extent ‘ .- © - . ’

- Mro Lokur -appcaring_ for ICAR raised 2 I.n:cl_iminar-y objection

-
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that ICAR is not an agency or mst:rumentahty of the State and there-
fore it is not comprehended in the expression ‘other authority’ within
the meaning of the' expression in Art; 12 of the Constitution and
therefpre the High Court was fully justified in throwing out the petiticn
at the threshold. 'Mr. Lokur directed a frontal attack drawing sus-

tenance from the decision of Delhi High Court that JCAR beinga -

-~ Society registered under the Societies Registraticn Act and being
_neither a State ner-other authority within the ¢ontemplatien of Art. 12
not an instrumentality of the State, writ jurisdiction of the High
Court cannot be invoked against it.- Sabhajit Tewary v. Union of

 India & Ors.™ was the sheet anchor of Mr. Lokur’s extensive sub-.

_missions because in that case a Constitution Bench presided over

by-the then Chief Justice ruled that the Council of Scientific and

Industrial Research, a%iety‘regirste:fed‘uﬂdér the Sccieties Registra-
tion Act, was neither a STate nor other auothrity within the contempla-

‘tion ‘of Art. 12 and " therefore, the writ petition was held not to be .
- - maintainable against it. And even though this matter bad become

"part-heard .in 1980 and the hearing was resumed in 1983 before a
different Bench, the vigour of the sustained attack was not the least
dlmmed even=though the law expanding the width and ‘ambit of the
expression ‘State’ and ‘other.athuority’ in At 12 had taken strides
~ culminating in Ajay Hasia etc. v. Khalid Mujib' Sehravardi & Ors.
ete.?  And Mr. Lokur contirued his submission with unabated fury

even though the learned Solicitor General Shri K. Parasharan appea-

“ring for the Union of India fairly conceded that in view of the cir-
cumstances disclosed in the case and the trend of the decsions, it is.
" not possible to contend that ICAR and 'its-affiliates IVRI and JARI

. wolud ot be other authonty being mstrumentahhes of the Statc and :

" against which writ Jurlsdlction could be 1nvoked
A very brief resume of the hlstory of ICAR commencing from
its initial set up and its development into its present position would

~ show that as a matter of form, it is a society registered under the -
Societies,, Reglstratlon Act but substantially when set up it was an .

adjunct of ‘the Government of India and has not undergone any note-
worthy change On the advent of the provincial - autonomy under
the Government of India Act, 1919, agncu]ture and ‘animal hus-
bandry’ came under the heading ‘transferred stdject’ with the result
that they came within the exclusive jurisdiction of the Prcvgnc ial

Government. Dcvelopment of agriculture and research in agriculture

() {1975] 3 SCR. 616,
(2 [1981] 2S.CR. 79,

Yo
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became the responsibility of the Provincial Government. Even
then 'a Royal Commission on agriculture was constituted in 1926
to enquire into the agricultural set up and the rural ecornomy of the

- country and to make recommendations to consu:ler what firm steps

.-are n¢cessary to be taken by the Central Government in this behalfs
The Commission in its report recommended the setting-up of Imérial
- Council of Agricultural Rescarch, ‘Acting upon this recommendation,
Government of India sent a te!egram to the Secretary of- State on
April 24, 1929 informing the latter that the process of setting up of the
Council is under way and that when set-up Counc'l would be a Society. *

On May 9, 1929, Secretary of State approved the: proposal of  the-
Government of India subject fo variations mentioned therein. By

"its Resolution dated May 23, 1929, the Central Government directed

that Imperial Council of Agricultural Research should be registered
“as a Sociéty under the Registration of Sccieties Act,, XXI of 1860.
The Resolution further provxded that with respeci to the grant {o be
made to the Councﬂ to meet the cost of staff, establishment e¢ic.;

" ‘the Government of India decided -that for reasons of administrafive

convenience, it should be in the same position as a department of

- the Government of India Secretariat. The Imperi_al Council of

Agricultural Research was set up in June 1929. A direction was also
given that the research institutes were to be maintained by the Council.
In their counter-affidavit filed in thé High ‘Court of Dethi it was
conceded in paragraph 27 that the Imperial Council of Agricultural -
Research should in future be.an attached office and net the department
of the' Government to be entirely manned by Government staff and
the secretariat staff of the Council was to be paid from the grant to
be given by the Government for its administration and they would
be Government servants and the Secretariat would be department
of the Government of India. In July, 1929, JCAR was registered
as a Society with its office in the Secretariat as an attached office
of the Secretariat. By the Resolution dated August 4, 1930 Govern-
ment of - India directed that for reasons of administrative con-
venience ' “‘the Governvr-General in Council hds now,- decided that
the Imperial Council of Agricultural Rescarch Department, as the

- Seccretariat of the. Council will henceforth bé designated, sheuld be

a regular department of the Government of India Secretariat under
the Hon’ble Member incharge of the Department of Education, -
Health and Lands™, A note was submitted on Decemiber 29, 1937

- to the then Viceroy concerning the status and position of the. ICAR

as a Department of the Government in which it was recommended
that ICAR should not only be maintained ‘as a distinct entity inde-.
pendent of the Government of India and with a view to achieving
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. ~ this position, the office of the ICAR should nof in future be a ]je'paltu

ment of the Government - of India but should be an attached office.

- Thig propo:»al was dpproved by ‘the Vlccmy on January 14, 1938
-51multaneously expressing this anxiety to sustain the prestige ¢f JCAR.

‘The next step is one taken by the Resofullon dated Janualy 5, 1939
by ‘which the Government of India modlﬁcd ‘the status of the ICAR

from the Department of the Secletarlal to. one of an attached . office-
of the Government of India. A letter was addressed to'the High '
. Commissioner for- India in London on January 14, 1939 intifnating
" to him that the Secretariat of the ICAR wil] cease to be a Department
“ of'the Government of ‘India*and will be an attached office under the

Department of Education, Health and.Lands with éffect from Jdnu'u'y
15, 1939, 'Til! then recruitment to various posts in ICAR was-made
through Federal Public Service Commission and’ this was to be con-

~tinued even after the change in the status of ICAR as an aitached

office a3 evidenced by the letter dated August 24, 1938 by the Jaint
Secretary.to Government of Tndia io the. Fuderaf Public Serwce Com-
mission. A bill was mtroduced in the Central Legislature stylod
as the “Agrlcultural Produce Cess Bill, 1949” . TFhe stitenient of
object ‘and reasons accompanymg the bill recited that the Central
Government have provided grants to the iune of Rs. 84 lakhs for the

.cxp'u[_ld_lturgof ‘the Council and took notice. of the fact that the Council L

has practically no source of-income othes than the contribution from
the Ceatral Revenue which may be unstable depending upon the

_state of- finances of the Central Governmerit. -t was further ‘observed
~ that in order to place Council on a more secured financial positicn,

it has been decided to levy a cess at the rate of 1/2%, on ihe value-cf

'certalu ag,rlcultural commodities and the ploceeds of the- pmposcd

cess are estimated to amount in a normal year to about Rs. 14 lakbs.
The bill was moved In the debate: upon the bill, a.statement was

~ - made on behalf of the Government of India that the Central Legisla-
. ture will retain its Full right of interpellation and of MOving resolutions

and will still vote on the grant of the- permanent staff, and some of

. the activities of the Council.  In-other words 4R assurance was given

that the Central Legislative Assembly wxll have positive ‘centrol
_ over the affairs.of the Council to the some extent and degree when
it was a Department br an attached office of the. Government of India.

- On the advent of independence.. The: Imperla] Council of Agricultura

Rescarch was ‘redesignated as Indian Council of Agricultural Research,

'With effect from April-1, 1966, administrative control over JART and
IVRI dlld other institutes was transferred. to ICAR simultaneousiy-
~placing the' Government staff of the mstxtules at the disposal of ICAR/
as on foreign . SeI_'VJce " This is ev1denced by a communication dated
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Y “through the DARE. Rule, 18 of the ICAR “rules which ‘was kept-
' in. abeyance on January 10, 1956 was brought into operation. in.its
- entirety effective from' April 1, 1974 as per communication dated -
" March 30, 1974 by the Ministry of Agriculture to the Secretary, ICAR.
Y. The consequence of Rule 18 becoming operative was that the Sec- -
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April 19, 1966 dddlessed by the Ministry of Agrlcultural Food .

Community, * Development and Cooperation to the Directors  of

Central Research Institutes. An' option. was given to ihe members .

of the staff of the Institutes, “administrative control of which was

_ transferred to ICAR and the date for exercising the.option was exten-.

ded by the communication dated Noyember 9, 1966. In the mean-
time, the Government of Tndiz enforced the new rules framed by
the ICAR effective from J'anuary 10, 1966 keeping rule 18 in abeyapce

With the change in the status of the ICAR, Department- of Apgrical- L

‘tural Research and Education (‘DARE’ for short) was set up in thé"
; Ministry of Agriculture and it came into existence on December 15,

1973, This Department was-set up with a view to' providing necessary.

- Goverament linkage with ICAR. The major function.of thc Depart- .

ment was to look after all aspects of agricultural research and educ-
tion involving coordination between Central and State agencies;, to.
attend to all matters relating to the ICAR ;and to attend to all matters
concerning the developrent of new: technology in agriculture, animal

husbandry and fisheries, _mcludmg such functions as plant and a‘mmal' '
-Introduction and exploration, and soil and land use survey and plan-
ning. By this very Resolution, the Director General of TCAR was .

concurrently designatedas Secretary to Government of India in the

DARE. The position of ICAR was clarified” to the effect that in-
' the reorganised - set-up, the ICAR will ‘have the autonomy essential

for the- effectwe functiching of* a scientific organisaticn and deal
with  sister’ Departments  the. Central ~Government, with State
Governments and also with international agricultural research centres

retariat of ICAR ceased to be an attached office of the Minis‘tr},_;r of
Food and Agriculture and the Soc1ety shall function as ‘wholly
financed and controllf'd by the Soclety This last sentence hardly
‘makes any- sense.  Till ‘Rule 18 was kept in abeyance, recruitment
to ICAR was done’ through the Union Public Service Commission

“as evidenced by the letter dated August 24, 1938 of the Government *

of India to the Secretary, Federal Public Service-Commission, Simia.
Rale 18 as stated earlier became operative from April 1, 1974. Riute

18 pro{ides -that ‘the 'S_ociety,", shall establish and- maintain its own -
.office, Reseafch +Institutes and Laboratories. The appointment
. to the vanous posts undér the Soc1ety 5 cstabhshment was to be made . -

. in accoldance thh the Recruitment RuIcs framed for the purpose,

..
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Gy the governing body with thc dpplO\«’af of the Governmcnt of
Indm” :

Apart from the criteria devised by the Judicial dict the very

_birth and its cofitinued existence over hall a century and its present -

position would leave no one in doubt that ICAR is.alsmoest an inse-
_parable adjunct of. the Government of India having an outward form
of being a  Society, it could be styled as a Society set up by the btdlc
“and therefore, wou]d bc Aan 1nstru111ental1ty of thc state. '

lCAR started as a Department of the Government of India
‘having an office in-the. Secrétariat even though it was a Scciety régis-
te‘red under the Societies Registration Act. It was wholly financed
by the Government of India. Its budget was voted upon as part
" of the expenses incurred in the Ministry of Agricuiture. Even when
its §tatus underwent  a change, it was declared.as an attached cffice

" of the Governmeiit of India. The control of the Govel nment of India -
permeates through all its activities and it is the bedy to which the
Government of India transferred Research Institutes set up by it. .

In order to make it financially viable, a cess was lev1ed meaning thereby
that the taxation power of the State was invoked, and the proceeds
of the tax were to be handed over to ICAR for its use. Al no siage,
the .control. of the Government of India ever flinched and since iis
inception it was setup to carry out the recommendations of the Royal

Commission on Agriculture. In our opinioh, this by itself is sufii-

cient to make it an instrumentality of the State.

4

Tt was however urged that The Council of Sc1em1ﬁc and Industual

Reséarch (CSIR’ for short).a society reglslercd under the Sceietics,
Regtstration Act and having an identical set up as well as constlluucn g

‘was held not to be an instramentality of the State cr ‘other authorlty

- undef Art. 12. In Sabhajit Tewary's case, this' Court held that the.

CSIR did not.have a statutory character like the Qil and Natural
Gas Commission, or the Life Insurdncd Corporation or Industrial
Finance Corporation, and it was a society incorporated in accordance
with the provisions of the Societies Registration Act. The fact that

the Prime Minister is the presideit or that the Government appoints .

nominees to the Governing Body or that the Government may ter- -~

"minate the .membership will not according fo this Court establish
" anything more than the fact that the Government takes special care

that the promotion, guidance and co-operation of scientific and
. industrial research, the institution and financing of specific researches,
establishment of development” and assistance to special instittions
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for scientific study of problems affecting particular industry in a
" trade, the utilisation-of the result of the researches conducted under

the auspices of the Council towards the development of industries

- in the country are carried out in a responsible manner, and" these

aspests are riot sufficient to reach. the conclusion that the Society was
an agency or instrumentality of the Government. This Court also
referted to some decisions which have held that the companies- incor-

porated under the Companies Act and the employees of these com- .

panies do not enjoy the protection avaitable to Governmient servans
as contemplated in Art. 311.. This Court -accordingly concluded
that CSIR is not an instrumentality of the Government comprehended
in the expression ‘other ‘authority’ within the meaning of Art. 12 of

. the Cbnstitution, and the writ jurisdiction cannot be invoked against

it. Much water has flown down the Jamuna since the dicta in Sabhajit

Tewary’s case and conceding that itis not specifically overruled in -

later dec131on its ratio is considerably watered down s0 as to be a
decision confined to its own facts. The case is wholly dxstmgmshable
on the facts apart from the later indicia formuld®ed by the Court for
ascertaining whether a body is ‘other authority’ withihn the meaning
of Art. 12. A -mere comparison of the history of JCAR as extensively
set out herein before and the setting-up of CSIR would clearly show

that ICAR came into existence as a department of the ‘Government, .
- continued to be an attached office of the Government even though
- it was registered as a society and wholly financed by the Government
~and the taxing power of the State was invoked to make it financially . -

viable.and to which independent research “instituies set up by the
Government were transferred. None of these features was present
in the case of CSIR and therefore, the decision in Sabhajit Tewary’s

- case would render no assistance and would be clarly distinguishab]e.

r

The ratlo if any, of the declslon in Sabhajzt Tewary's case was
examined by a Constitution Bench of this Court in Ajay Hasia's case

* and it was held that that decision is not an authority for the proposition
that a society registered under the Societies Registration Act, 1860

can never be regarded as an authority withih the meaning of Art. 12.
The Court further held that having. regard to the various features
enumerated in the judgment in Sabhajit Tewary’s case, the conclusion
was reached that the CSIR was not an agency of the Government,
but the Court did not rest its conclusion on the sole ground that CSIR
was a Society registered. under the Societies Registration Act, 1860;

and on the contrary proceeded to consider various other features of

the Council for . ariving at the conclusion that it was not an ageny
of the Government and therefore, it was not an authority for the

C
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: proposmon that a soczety registered under the Socrctres Regrstranon
~+ Act for that reasomalone would not be comprehended in the expression
‘other authorrty ‘In Ajay Hasia’s case, this Court after taking. note

of the decisions in Ramana Dayaram Shetty v. The Internanonal Airport

of India & Ors."" and U.P. Warehousing Corporatwn V. VyayNaram (2

" .and _after extracting various indicia for determining whether
the particular body was an agency or_mstru_mentahty of the State within . )
the meaning of Art.. 12, proceeded to examine whether the society ‘
which had established Regional Engmeermg College, Srinagar and which -
was registered under the Jammu & Kashmir Registration of Societics .
- Act, 1898 was an . mstrumentahty ot agency of the State and would
o be comprehended in the expression ‘other authonty in Art 12. JIn .
th1§ COnnectlon the Court observed as under :

- “It is in the light of th;s discussion that we must now
'prooeed to examine whether the ‘Socisty in.the prESent case
is an “authority” fallmg within the dcmt]on of “state”
" Atticle 12. Is it an instrumentality or-agency of the G'ove'rn-.
ment 2 The answer must obviously be in the affirmative .
“.-if we have regard to the - Mecmorandum of Association and
the. Rules of the Society. The composition of the Society
s dominated by the representatives appointed by the Central

" . Government and the Governments of Jammu & Kashmir -

. Punjab, Rajastlian and Uttar Pradesh with the approval -

- . of the! Central Government. The monies required for -
runnmg the college are provided entirely - by .the . Central -
‘Government ; and the Government of Jammu & Kashmir

_“and even if any other monjes are to be received by -the
.Society, it can be done only with the: approval of the State
and the Central Governments. The Rules fo be made by -
the - Society are also required to have the prior approval
. of the State and the Central Governments and the accounts -
of the Society haye also to be submitted to both the Govern-
ments -for their scrutiny and satlsfactlon The 'Socicty. is
also to comply with. all such directions *as ‘may be issued
by the State’ Governmient with the approval of the Central -
Government in respect of any matters dealt with in the report
of the Reviewing Committee. The control of the State
. --and the Cential Governments is mdeed so deep and pervasive -
- that no rmmovabie property of the Socwty can be dlsposed o

(1) [19791 1 5.C.R. 1014 at 1042
(2 [1980] 3S.C.C. 459 °

1
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of in any manner wrthout the approva] of both.the Govem- £

ments. The State and ‘the Central Govemments have
éven the power to dhpoint any other person Or pErsons -
to be ‘members of the Society and any member ofthe Society
. other than a member representing the State or the Central .
. Government can be removed from the membership of the ..
Society by the State Government with the. approval of the
Central Government. The Board of Governors, which is i
charge of general superintendence, direction and contfol of
. the affairs of Society and of its income and propeérty is also
- largely controlled by nominees of the State and the Central
Governments. Tt will thus be seen that the’ State Govern-
-ment and by reason of the provision for.approval, the: Central
‘Government.also, have full control of the working .of the
Society and it would. not be - incorréct to_ say that the
Society is merely a projection of the State and the. Central ‘
Governments and.to use the words of Ray, C.J. in Sukhdev .
- Singh’s case (supra), the voice is that of the State and the
“Central Governments and the hands are also of the State.
dnd the Cental Governments. We must, ‘therefore, hold
that the Society is an instrumentality or agency of the State
- and the Central Governments and it is an authorlty wnhm ‘
the mecmmg of Art. ]2 '

Applymg the criteria, there 15 l1ttle doubt that ICAR is an

: mstrumentahty or the agency of the State. It came into existence. .
' as-an mtegraI department of the Government &f India and later on’
‘y-* became an attaclfed office of the- ‘Central Govarnment The com-
¥pesition. of the ICAR as ewdenced by Rule 3 ‘could not.have been -

mote governmiental in character-than any department of the. Govern:

. metit. The Governing Body of the Society would consist of a Presi-
- dent _of the Society, who is noue other than the Cabinet Ministet -

of the Govérntent of India for the ‘time being 1ncharge of Agncul—
ture the Director-General, 4 dlstmgmshed scientist -to be appomted

- by Government of India would be the Vicg-President and the Principal
-Bxecutive ‘Officer” of the Society. He is concurrently appointed as- -
Secretary to Govetnment of India,. Other members of the Govemmg .
Body are eminent scientists not exceeding nine in number to be !
appointed by the Preésident that is the Minister; not more than five .
.'perSOns for their ifiterest in agriculture to be appointed by the President -

that is the Minister, three. meémbefs of Parhameut and Aditiondal/
Joint Secretary to the the Government of India in. the Department of
Agngu]ture to be nommated by thit Department, on€ person, appointcd
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by .the Government of India to represent the Central Ministiy/
" Department. concerned with the subject of Scientific Research and

the Financial Adviser of the Society. " There is none outside the,
Government in the Governing Body. . Rule 91 deals with, the finances

and funds of the Society and the sources of income are the cess levied
by the Government under the Agricultural Produce Cess Act and

the recarring and. nop-recurring grants from the Governmert of '

- India.  The Rules of the Society were initially framed by the Gov-
ernment of India and Rule 98 makes it abundantly clear that they
can nelther be-altered nor amiended except with the sanction of the
Government of India. Rule 100 shows that the Rules at the relevint
time in force become operative after they were approved by the

"‘Government of India,_ and .came into force frem the date to ‘be.

specified by the Government of India. Rule 93 provides for audit
of the accounts of the Society by such pérson or perscn as may be
_ nominated by the Central Government. Rule 94 provides that the

Annual Report of the proceedings of the Seciety and of ail work

undertaken during the year shall be prepared by the Governing Body
for the information of the Government of India and the members
of the Society, and the report and the audited accounts of the
~ Society along with the auditor’s report thereon shall be placed

. before the Society at the Annual General Meeting and aiso ¢n the
the table -of the Houses of Parliament. Rule 18 provides that the
appointmerit to the various posts under the Society shall Be .made
in accordance with the Recriutment Rules. framed for the purpose
by the Governing Body with the prior approval of ‘the Government
of India but prior thereto it was by the Union: Public Servrce Cem-
mission. The administrative and the. ﬁpancla] centrel of The Gevern-
ment is all pervasive. The rules and bye- Jaws of the Scciety can te

framed amended or repcaled with the sanction of the Government.

of ‘India. The case before us is miuch stronger than the one con-
sidered by this Court in the case’ of Ajay Hasia and therefore, the
conclusion is inescapable that the Society is an instrumentality or
agency of the Central Government and therefore, it is ‘other authority’
within the meaning of the expression in Art. 12, As a necessary

corollary the writ jurisdiction can be invoked against it and therefcre

the decision of Delhi’ High Court must be reversed on this pomt
" The prellmmary objectlon is accordmg]y overruled

- Having rejected the preliminary Ob_]GCtEOIl we must now proceed.

to examme the contentlon ralsed in each’ petltlon and appeal on merits,

Before we proceed to . examine the contentzons on mernq

-
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unhappy though it may appear to be, and howscever one weuld like

" to avoid reference to it, it is ingvitable that one must take ncte of the
" deplorable state of affairs in the administration of the affairs of ICAR
~and the uncongeniel atinosphere in which :the highly qualified agri-
- cultural-scientists in this country have to work. ICAR wes set up

for undertaking Scientific Research in Agriculture, Amma] Husbandry

and allied subjects on which the entire economy. of this country
_ revolved till the advent of industrial révolution. It was set up with-

a view to imparting speed and momentum to research in agriculture

" and allied subjects so that the countrv fnay move from the middle

ages to the modern methods in agricultural technology. Unfortu-

" nately, since its inception, the .domestic atmosphere has not proved

congenial to the flowering of the’ genius of. the country’s best talent
in agricultural research. This came ‘to light when on May 5, ‘1972,
newspapers all over the country flashed the tragic news that a young

“agricultural scientists, Dr. V.H. Shah, who was working as Senior

Agronomist and Assaciate -Project Coordivator in the IVRI had

. committed suicide by hanging himself in his residence” the previous

night. There was a commotion in the Parliament and during the
debate in the House, Members of Parliament regretfully referred to

previous suicides committed by’ agricultural scientisis, one such
‘being of Dr. M.T. Joseph, Teaching Assistant, Division of Entomology, -
IARI who had committed suicide on January 5, 1960. These were "

not stray incidents buf the cutcome of persecutlon - torture and
harrassment -emanating from the pol!uted environment in ICAR
and its affiliatés, The then Minister for Food and Agricultire stated
in the Parliament that the Government of India was not happy with
the procedure of selection of personnel in the ICAR and proceeded

to inform the House that they have not been too happy with the .

present system of recruitment which necessitates a scientist applying

for posts and being interviewed by selection committees throughcut

his' working career because the system inevitably provides frequent
occasions’ for disappointment leading to frustration. Two decades
therealter we are constrained to note that the things have hot improved
at all. The ICAR and the Institutcd seem to be so backward lcoking

" in their approach to the members of the staff that as late-as in 1983

considerable time of this ‘Court was frankly wasted in disposing of
the preliminary objection on behalf of the ICAR that itis net amen-
able to this Court’s writ jurisdiction which would imply that they
have skeletons to hide and shun their-exposure to the Court’s examina-

" tion of the internal affairs. To continue the narrative, a committee

was appointed under the Chairmanship of Shri P.B. Gajendragadkar,

reitred Chief Justice of India and . Vice- Chancellor University of )
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Al these complaints have béen ccheed by several scientists
_* who met the Comniittce. In the opinion of the Commiite,
" these complaints have some substance, The Panel of Advisers -

also hold the same opinion. The Cdmmittee is of the view

Bombay and at the relcvant time Chanrman Law Commlss;on with
wide terms of reference inter alia to enuqire into ‘the recruitment
pohctes of ICAR ‘and to review the recruitment and personnel policies
of ICAR Institutes and . Centres working under it and to suggest
measures, for their 1mprovement This Committee submitted '
. Report and we ‘take note of only one of its ﬁndmgs whtch reads as -
.-under : ~

its

. that most of theqe complaints aré due to improper working -

'cond:tlons in the Divisions. A scientist telongs {o & Divisicn |
where he carrics out his ‘work. The atmosphere in. the-

- Division and the Tnstitute SLou 1 be: conduczve to research

activity "0 .
(cmpham %upphco)

At another c;lage the Commlttec has observed that ‘in

.

(l) Report of the ICAR Enquiry COnumttee, 1973; Chapter VII page 54
2) Report of the ICAR Enqulry Commltee, 1973, Chapter IT page 12,

. T

the

prcsent ciréumstances: where a crisis of clmracter and . conﬁdcncc
seems fo have overtakén the entire administration of the ICAR we

“ think it is absolutely necessary that recruitment of personneisn all
the Institutes- with the ICAR should revert to the UPBSC. The

' -Committee made it clear, it made thw recomniendation, because it -
was satisfied that there is obvious dis-satisfacticn with the recruitments
made from ‘1966 onwards and the Repert when browsed through
would feave an inefaceable impression on the reader that the Commhittee
was dissatisfied with internal atmosphere in ICAR and that there
was an amount of dis- qatmfactmn about the recroitment pohcv 'md .
that it was such a perccived reality that it weuld te.idle toignore the -
“same.” Even the Ditector-Generdl, who is concurrent]y also
Secretary to the DARE in charge of ICAR conceded bcforc

" Committeg that it wounld be better if, for some. time, the recruiiment
.in entrusted to some: outside agenc,r f2
-the Committee noted that the complaints made against the
of the Division about.not giving adequate facilities for werk and

~ the lack of academic atmosphere and an absence of domestic apprcach
e permltung free  discussion on rescalch projects and Ttesults obtained -
were gcnume and they requ}red to be remcdled There s furthcr_ ‘

the
the

PoIn Ch'ipter XI of the Report,
Head

£}
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tﬁé fecoinhiendation with "regérd to vertical structure of. "scicntis‘ts
and the scales of pay attachedto each cadre. It is unhappy.to note |
that things have hardly 1mpr0ved since. the Report of the Committee

. because in the first writ petition, petitioners were again: fo be exposed -

to: hazards of a fresh selection and the complaint of Dr. Y.P. Gupta

" is essentially the same as noticed and commentec{ upan by the Com- :
‘m:ttee ’

" Re: W.p. No. 587775 : In this writ petjl'idn, Il'iel substantial

_grievance is that even though the three pptitioner’s‘ were ‘respectively
- holding the post of Professor in Animal Pathology,.AnimaI Genetics

: r%d Veterinary’ Paras:tology from 1963, 1970 and 1970 respectively,
ien the pay-scale for the post of Professor on the recommendation
of the University Grants Commission undéfwent an upward revisién

Jto Rs. 1100-1600, the AR instead of. straightway granting the
scale to the petitioners, the holders of the posts'of Professct, prccceded -
- to issue an advertisement on May 21, 1974 inviting fresh applications

for the post of Profess'or‘ in the three subjécts in, which the petiticners
were already hoIdmg the post of Professor and simultaneously appoint-
ed some others ‘in different subjects and disciplines_as Professcrs
and gave them the revised stale while the pet1tmncrs were " Jeft to”

"languish in the old scale. Accordmg to the petitioners, apart fmm
- gross discrimination in_ the matter of equal pay for equal work; the

direct consequence of ‘this ynfair and arbitrary action of the . thl.yd
respondent was the adverse affectatlon_m the senjority in the cadre of
meessors because those who were  appointed in therevised scale

‘'scored a.march. over the petitioners who continued to languish in

the pre-revised scales. -~ Petitioners contend - that  the situation is
recreated which was adversely commented upon “by the Minister ~

" “in the Parhiament that the recruitment _policy adepted: by ICAR

necessitates a. scientist to apply for -posts and being 1ntervlewed by
selection committee with attendant hazard and- consequent frystra-

- tion. Petitioners therefore pray firstly for canceliing the adverfise--
. ment -isgned for the purpose of inviting apphcaimm fo_r the posts
already held by them and secondly for granting -them .equality of

treatment in the matter of pay-scales with other. Professors with
whom they stand on terms of equality and are better equipped because
of longer experience. | Pet}tlcreis say that in  1970-71 six josts. of

* Professor were created in the revised scale cf Rs 11CC-1€C0 at IVRI:

in the dlSClpI'I‘lC of Pcultry Science, Pouliry Patholepy, Veterirar

_ Public Health, (Calcutta Cenire of 1VRI), Biochemistry, Epidemiolc gy

and Veterinaty Public Health (AVRI Centre). .The revised scale
was sanctioned for thme newly createa posts puqudl,l to 111& Teccm- - .

+
-

-
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. .mendation of the University Grants Commission. - Let ‘it be made
" distinctly clear that the revised scales were . méant for the post of
Professor in TVRI not for the post in any particular discipline. Peti-
tioners were holding posts of Professor-in IVRI, and therefore the
petitioners contend that the posts of Professor held by them would
bz govemed by the revised scale cffective from the date on which new
posts were created and fiiled in, in the revised scale. Respondenis’
- response fo this contention is that ICAR informed the Director of
IVRI as per its letter-dated January 20, 1971 that -three posts of
Professor in the scale of Rs. 1100-1600 in Yeterinary Bacteriolegy,
. Animal Nutrzﬁ)n and Animal Génetics have been sanctioned su]ect
to ths condition that the ‘existing pOStS‘ of Professor chvicusly in .
the sama disciplines in the scgle of Bs. 700-1250 stand abolished.
Shorn of embs‘lhshmcm it would mean that the posts in the afore-
mentioned three subjects shall hencefort® c carry the revised ccale of -
Rs. 1100-1600.« The respondents assert that the revised scale was rot
2 automatically granted to the existing holders of the posts but they.
would bz considered with other apphcqnts for eppmulmfn{ in the
higher scales, if they are otherwise suitable. It was also fu.d hat

in the letter of appointment as Professor each of the peutlone. was .

informd that as the post of Professor is being upgraded, each of
them will have to face selection test. Letter of appciniment dated
. March 25, 1970 in respect of petitioner No. 2 though relicd upon
was not on the record but when produced in the course of hearing
“with an affidavit; it belied the statément, There is nothing in the
-letter of appointment of each of the petitioners that when the revised
scale for the post.of Professor will be introduced, the incumbent of
“the post will have to face a fresh selection. It is not” clarified whether’
the three posis”of Professor.in Veterinary Bacteriology, Animal

nutrition and Animal Genetics in the pre-1evised scale were a!ready _

filled in and whether the holders of of the posts got the revised scale
“without any-fuss of fresh selection on the part of the respendents.
. @he counter-affidavit on behalf of respondente Nos.-1,2,3,4,5 and 1m°
s conspicuously silent on this point. However,. 1t is centended that
- the "qualifications for post-of Professor while sanctlonmg the revised
scale was altered in as much as when the post of Professor carried

the scale of Rs. 700-1250, the essential qualification requited wes cnly -

a- post-graduate: degres in the specific discipline whereas in the post
" created in the revised scale, a Dectroate degree in the subject along
with the spﬂcmhsatlon in the relevant discipline ‘was prescrited ard
. which fact can be gathered from the maodel qualifications prescribed
far similar posts in all the research institutes of ICAR. It was furiker
.asserted that c;arlfer the minimum ecxperience required was about

-

?
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5 years whereas it ‘was revised (o’ 7 ycars Noihmo would be more

misleading than this eye wash performance “which really hides thc
truc intendment namely, 1o exclude the present incumbents of the
posts of Professer and ’m expose them to a competition with same
rank outsiders who may as in the case of Dr.-S.L. Shah scare a march
in the name.of sclection - which gcnerally leaves a grey afea. Peti-

tioners Nos. 2 and 3 do.hold a Doctorate in their respective discipline
-~ with experience extending more than 7 years in the discipline. Petitic-,
.. ner No. 1, whe does not hold a Doctorate has to his credit MR.C.V. S.
which has been recognised by the Government of India as possessing .
post graduate qualification in Veterinaty arid ‘Animal  Sciences and _
. teaching posts including the post of Director of IVRI and continue

to be recognised as gwde/tedchcr for posi-graduate degree courses.

The subterfuge was to expose the petitioners to a fresh selection test’
“with all its consequenllal uncertainifies and that was the exact thing -

found . by Dr. Gajendragadkar Commlt{ee That i why it can be

- said that like the true Bourbons ‘1CAR has learni nothing and for- -
gotten nothm.g, The hard fact 1s that the petitioners were holdmg .

D

the posts of Professor when the tévised scale ‘became eflective. In

the letter dated January 20, !971 sarictioning revised scale for the

paﬂt of Pmﬂ,ssor there is not even a whisper that the existing incum-
b2nt- will be denied the bu_ncﬁl n fact, it is well-known that the

' University. Grants Commission regularly recommcnids revised  scales

for every p'an period ‘for teaching- posts and the revision -takes ncte

" of inadszquate scales sanctioned till the date of revision. ‘The only” '

justification offered by the respondents for -denying the petitioners

_the benefit of the revised scale is to be found in the counter-affidavit a
of Dr. M.S. Swaminathan. _It is conterided that the newly created

-post.in the cadre of Profcssm is not the same as the then existing
" post and that thare was marginal revision in the quahﬁcavons for.
the posts of Professor in the rcwsed scale and that “petitioners were -
_not dlc,"rlmmated because they were given an opportumty fo contest

for the posts in the revised scale. The justification is tco flimsy to
merit any serious r‘onmdemtion more so-inview of the fact that it is
Jdiffiza't ty cavisage a sitdiation in such institutes, undettakmg advance
ras2a~ch in Agricutture and Animal Husbdndry where persons holding

Doctorate qualification and enjoying the status’ of the post .of Pro-
fessor would be governed by two different scales even though the

duties, tesponmbiht-es_dnd functions in  various gister, dl%Ciplmf“'
are ideaical. In such a situationArt, 39(d), trust assist us in reaching
a fair and. _]ust conclusion.  Elaborating the -underlying intendment
of Art. 39(d), Chgnmppa Rcdd_v, I.in" Randhir Singh v Unien of

H
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. India & Ors.® observed that construmg Arts 14 and 16 in the hght‘
" of the Preamble and Art. 39(d), the Court was of the view that the

principle ‘equal pay for equal work™ is deducible from those Articles
-and may be properly applied to the cases of uncqual scales of pay
~based ‘on no classification or irrational classificaticn though those

drawing’ the different scales of pay.do identical work under the same

employer. The case in hand is a . glaring example of dlscrlmmatorv
treatment accorded to old expenenccd and highly quahﬁcd hands
" with an evil eye-and ‘unequal hand and the uarantee of equality

Cin all its pervasive character must enable this Court to remove dis-
crimination and to restore fair play in action. No attempt was made

to sustain the scales of pay for the post of Professor on the dcctrine

of classification because the classification of e)ustmg incumbents as -
being distinct and separate from newly recruited ‘hand, with flimsy

change in essential qualification would be’ wholly irraticnal and

arbitrary. The case of the petitioners’ for teing put in the revised

scale. of Rs, 1100-1600 from the date on “which newly created posts
of Professors in sister disciplines-in TVRY and other . institutes were
created and fifled in in revised scale is unanswerable and must be
conceded ‘ : '

Whe_n the mattef was discus{ed threadbare ‘Mr. Atdul Khadér,

learned counsel for the Union of India stated that all the petiticners
~would be put in the revised scales from the time the post.of Professor
in’ upgraded scale was filled-in in sister disciplines. Mr. Kbader

stated that petitioners Nos, 2 and 3 are already in the higher grade
Cand any attemipted fresh seletion 1o’ fill-in those posts has been can-
celled. He further stated that the first petltloner had to be uncfficially

- put in the same scale on account of the failure of the first petiticner to

exercise his option to bé in the employment of the ICAR and that
as by now he has exercised-his option he will ‘enjoy the same benefit.

Thus Mr. Khader fairly conceded that®all the petitioners will be put
. in the revised scal¢ from the date fresh recuitment was made in sister =
disciplines in IVRI in the revised .scale, and if the seniority was dis-

tarbed on account of the earlier approach, the same would be rectified.

If.the petitioners are entitled to the revised scale as hereinabove

111d1cated and should be put in the same pursuant to the mandamus

“we propose to issue in this case, it is immaterial whether the advertise-

- ment which was jssued is cancelled or not. If the respondents still . '
want to pursue the advertisement, they may do so without in any

() [1982] i SCC 618

~
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manner affecting the Iﬁoéition of the petitioners and the petitioners

" need not expose themselves to the vagaries of a fresh sefection. Itis

therefore, not necessary for us to cancel the advertisement for the
reasons herem indicated. . This would dlsposc of W.P. No 587 of
1975 .

: R 7 R.P, No. 40fl977 in §.L.P. No. 2339/75

-~ DryYP Gupta filed Writ Petition No. 276 of 1972 in the High
Court of Delhi. In this writ petition, he primarily raised two con-
“tentions (i) that the selection of- respondent No 6 for the post of
Senior Bio-chemist was illegal as he did not possess essential qualifica-
_tions, and (ii) the removal-of the petitioner from the membershlp
of the Post-graduate Faculty was unjust and invalid. '

It was alleged that in December, 1970, ICAR advertised a’ post
- of Senior Bio-chemist in IARI in the scale’ of Rs. 1100-1400. The
" esséntial qualifications were set out in the advertisement as under :

L) Doctorate in Biochemistry or Organic ' Chemistry or
agr:cultural Chemlstry

(i) 10 years research experlence in the field of Nautrition
with particular reference. to quantity and quality of
' protem in food grains as evxdenced by pubhshed work.

(iii) Ability to plan, organise and gude research involving
biochemical techniques as apphed to protein Chemlstry
and radio-tracer- stud:es :

- Amongst others, petltloners Dr. YP Gupta, Dr. T.S. Raman
'and rmpondent No. 6 in the High Court.Dr. ‘S.1.. Mehta applied
for the post. A Selection Committee was set up with Dr. J. Ganguly,
Professor of Biochemistry as Chairman and Dr. P.K. Kymal and
Dr. N.P. Datta as members. Intending candidates including petiti-
oners Dr. Y.P, Gupta,” Dr. T.S. Raman and respondent No. 6 -
Dr. S.L. Mehta were interviewed by the Selection «Committee. The
Selection Committee fgund that none of the candidates interviewed
or considered in absentia fulfils all the essential qualificaticns laid
.down for the post and therefore, the Committee was unable to re- -
commend any name at that stage. The Committee further recom-
mended that the post may be readvertised and essential gualification
No. 2 should be amplified by adding the clause ‘10 years research
" experience in the field of protein Chemistry.” The Selection Committee
farther recommended that from amongst the candidates interviewed
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report be called for.fresh interview which may be held afier the post

is" advertised. afresh with expanded essential qualification. * This list
includes the names of petitioners Dr. Y. P. Gupta and Df. T.S. Raman -
- as also respondent-No. 6 Dr.” 8.L. Mehta: A fresh Selection Com-' '
n mittee was set up which included respondent No. 5 Dr: M.S.° Nalk -

against whom numerous allegations of mala fides have becn made :

The new Selection Committee interviewed Dr. Y.P. Gupta aleng with

others.. Ultimately, the second Selection Committee recommended
~ Dr. S:L. Mehta for the post .which led to the filing-of the th]tl(m o
inter alia on the ground that Dr. S.L. Mehta did nof satlsfy the mln]. -

mum essenttal qualification.

‘Anofh'er g’rievance in" the - petition i3 that petitionér Dr. Y.P.

" Gupta was a member of the faculty-in the post-graduate school at * -
IART from 1965 to .May 1971 and he was illegally and arbitrarily ..
removed from tlie membersh-p of -the Facu[ly In the . communication
" dated -June 15, 1971 by the Assistant Registrar to Dr. M.S. Naik,
‘Head 6f the Biochemistry Department, Ann.-P-1 fo the petition ini the
.High Court, it is stated that the letter of Dr. Y.P. Gupia dated May

30, 1970 was considered by the Academic Couneil which unammouslv

'resolvcd thai Dr. Gupta was not interested in continuing as'a member

of the Faculty and hence the. Council” regiet to utilise. bis service
as 2 member of the Faculty to the post-graduate school any more.”

" Thus according to the petitioner, he was removed from the member-

ship of the Faculty while according to the respondents by the lettér
dated ‘May 30. 1970 Dr. Gupta-submitled his resignation which was
accepted by the Acadtf:mjc Council with regret. .

. The High- Court rejected the petition primazily. on the ground = |
- thai no writ petltlon lies against TARI, a ground no more available
. to the petl[lm‘el‘ On the merits, the H:,s:h Court held that Dr, Y. P.
" . Gupta has failed to substantiatc’ the allegations’ of ‘mala fides made .
- against respondent No. 4—Dr: M.S. Swaminathan and respondent
“No. 5 Dr-M.S. Naik. The ngh Court further held that the Selection
Committee had the power “to. relax the essenfial thﬁcauom and
the voey fact-that respondent No..6 Dr. S.L: Mehia was appointed -
on the recommendation of. the Selection ‘Commitiee it muit have

been done by necessary lmphcatlon after requm" the essenhal tuah-
fication and therefore, the appomtment of respondent No. 6— Dr,

© . 'S.L. Mehta was valid.and unquestionable. - With respect to the second
' ", grievance, the High Court held that Dr. Y.P. Gupta ceased to be a -
' member of the Faculty and that he was not removed from the member- .

Y
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ship and 1t was not necessary to bear, hlm because it was not a case

of removal but: of cessatlon of membershlp and 1he1etore no -refief
can be granted to Dr. Gupta ' - '

Before we proceed to examine the contentions raised by Dr.

" Gupta on merits, we must dispose of a prehmmary objection raised .

on behalf of the respondents: It was submitted that not only the

*writ petition filed by Dr. Gupta® was dismissed by the High Court -
on merits but S.L.P. 2339/75 against the. decision of the-High Court .
was rgjected by this Court on July-21, 1976 after .recording the state-

ment of M. Lokur, learned counsel who appeared for ICAR as also

the Institute that the Academic Council would consider the question y

of taking back the petitioner as.a member ‘of the Faculty, Thereafter,

-Dr. Gupta filed R:P. No. 79/76 which was ais o rejected by this

Court on Oct. 27,.1976. At the relevant time as the successive review
petitions were not” barred, Dr.” Gupta filed R.P. Nec. 4/77. This
review petition was kept pending and was finally directed to be heard

with the Writ Petition No. 587/75, by the order of this Court in -
C.M.P. No. 17350/79 dated December 19, 1979.. Prehmmary objec-

tion is that no case is made out by the petitioner for review of the

- ‘decision of the Court rejecting petition for SpeCld] leave filed by the.
* petitioner.  The writ petition filed by Dr. Gupta in the High Court
* on a reference made by a Division Bench was heard by a. Bench of

five Judgss ‘and the 1arge1 Bench focussed its aftent’on on the main
question whether the writ Jurlsdicnon can be-invoked against 1ICAR
and its affiliates and it was held -that the wiit jurisdiction cannot be
invoked. Once the High Court heid that the writ Jurlsdlctxon cannot
be invoked, it could not- proceed to examine the conténtions raised
by Dr. Gupta -on ‘merits, The moment the High Court held that

it had no jurisdiction to entertain the writ petition, it becume Junctus
oﬁ?czo and .therefore, its decision on the merits of the contention is-
of no'consequence and at-any rate could not conc]ude the matter
against the petitioner. - Now that it is Feld that. the . writ. petition-
is maintainable on the finding that 1CAR and its affiliates are other . .
authority within the meaning of the expression in Art. 12 of the.
Cohstitution justice demanids that the Court must examine the con-

tentions of Dr, ‘Gupta on -merits. We. accordingly, overrule -the

‘prelunmary ob}ectmn raised on behalf of respondents and pmceed

to examine the conten‘uons on merits by allowing the review petition

) No. 4 of 1977 and grant speclal ]eave to appeal to'the_petitioner.

Both the COntentlons may -be separately exammed

The ﬁrst eonlentmn is that r&:spondenl No 6 Dr. S'L Mehta

P. K. IYER . UNION (Desaz, J. ) 29
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who was selected by the Selection Committee for the post -qf Senior

Bio-chemist after the bizzafe exercise undertaken to find a suitable

person to fill in the post on the earlier cecasion, did net fulfil one of
the essential qualifications for the post. Tt was urged that in order
to help respondent No. 6 to get selected .essential qualification was

doctored to suit bis requiréments and respondent No. 5 was nominated

on the second Selection Committee. When the post was first adver;
- tised, one of ‘the " essential qualifications was ‘10 years fescarch
experience in the field of Nutrition with particular reference to quantity
~and quality of protein in food grains 4s evidenced by published work.!
It is not'in dispute that Dr. Gupta, thé present pett’cner, did satisfy
th's and cther essential qualifications. The first Selection Commitlee
examined the suitability. of seven  candidates including petitioner
Dr..Gupta, Dr. T..S Raman, petitioner in cognate pefition and res-
pondent No. 6 Dr, S.L. Mehta, The Commitiee spécifically recorded
its finding that none of the ¢andidates interviewed or considered in

absentia including respondeni No. 6, seiccted at'a later stage, fulfils -

all the essential qualifications laid down for the post. The Committec
recommended that the post be readveltlsed after amplifying the essential
quahﬁcauon in the matter of experlencc namely ‘10 vears rescarch.

-experience in the field of Protein Chem]stry The post was the- post

" of Senior Biochemist. Initially experience required was in the field-
of Nutrition with particular reference to quantity and quality of
" protein in food grains as evidenced by publishcd work while - the
amplified essential qualification was research experience in the field
of protein Chemistr}u 1t is difficult {o eface the impression that
the amplification was done keeping in- view- the. qualification ‘which
" Dr. S.L. Mehta had and even then the question did arise whether.’
he satisfied the original or the amplified essential qualification. The
Committee recommended that pursuant to fresh advertisement, it
would not be necessary for the petitioners Dr. Gupta Dr. T.S. Raman
and respondent No. 6 Df. S.L. Mchta 1o submit a fresh application
and they should be interviewed again with other candidaies available
on readvertisement of post.” The’ Selection Commlttee was recons-,
tituted by nominaiing respondent No. 5, M. S. Naik, Head, Dw;s:on
of Bio-chemistry, IARI: - All members of the first Selection Committee

were available. No éxplanation is offered what necessitated expanding’

the Commitice by nominating Respondent No. -5 on the Selection
Committee, And let it be recalled that the relations between petitioner
Dr. Gupta and respondent No. 5 were by that time considerably
strained. It s .therefore difficult to escape the conclusion that the
. purported amplification of essential qualification appears fo be a-

: device to exclude Dr. Gupta who fulfilied the fifst prescribed essennal .

_1_
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qualificat on and obhge respondent No 6 to fit into. altered qualifica-
tion. - .

Two errors ate pointed out in connection with the proceedings

- of the second Selection Committee in which Dr. M.S. Naik partici-
pated, namely, that the proceedings were vitiated cn account of the

bias of Dr. M.S. Naik and that the’ Committee failed to interview

Dr. T.S. Ramari and his case went by default pot on dccount of his

fault but on account of meﬁimency and inaction on the part of the
administration lesponsible for intimating to Dr. Raman the date

of interview.

* At the ‘outset we must notice one development which renders |

a deiailed examination of the contentions i raised by Dr. Gupta
unnecessary’ though we cannot refrain  from expressing our
distress-about the rectuitment method adopted by the ICAR and

its affiliates. This exercise, we are undertaking to satls,fy ourselves.

whether after the umaveliing of despicable statt of affairs in the

internal ad:mmstration of ICAR and its affiliates by Ga_]endragadkar

Commlttce has any 1mprovcmcnl becomc noticeable 7

Dr. Gupta challenged the sefection and - appointment of res-

pondent No. 6 as Senior Bio-chemist. The post of Senior Bio- chemist’

has since Been abolished. Therefore, setting aside the selection’ of
respondent No: 6for the post of Seniof Bio-chiemist is only of
academic interest. However one aspect which we cannot overlcok
is that by this process of selection seriously questioned in this petition,

Dr. S.L. Mehta has scored a march over petltxoner Dr..Gupta and his -

co- petmoner Dr. T.S. Raman in the matter of h:gher scale of pay.

The first question to which we must, therefore address ourselves
is whether there is any substance in the contention of Dr. Gupta
. that even applying the amplified esscntial qualification, respondent.
No. 6 Dr. S.L.. Mehta was not qualified for being sclected- for the

post 7 The finding recorded by the High Court in this connection
is eloquent to establish that Dr. S. L. Mehta did not fulfil either the
original or the amplified essential qualification, of pertaining

‘to experience. Says-the High Court that the ~ research experience’

respondent No. 6 Dr.,S.L. Mghta started from October 1962 when

he was preparing research thesis for M.Sc. The selection - took

place in February 1972 with the result that the research experience
of Dr. Mehta fell short of 10 years. This finding was not only not
controverted but is unassailable. And we  do not subscribe to thc
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- view that the pcnod spent in pneparmg 1heSIs for M. Sc. —mark_not
“Ph.D. counts towards required experience. 1t is well-settled that
" experience 16 be of value and utility must be acquired aﬁer- the educa- . -
~.tional qualification s ‘obtained and’ not while acquiring the post- | -
-graduate qualification. - In the case of Ph.D. Degree awarded on
-Tesearch the situation may be different, - Buf preparing thesis after -
- graduation for acquiring  post- graduale degree would' not  count
“towards “preseribed experience quahﬁcation Respondent No.. 6

qualified for M.S.c: in 1964 and Ph.D. toward the end of 1966 in
soil science and Aarlculturaa Chemistry under the. guidance of Dr,
N.B. Das and joined. service dt IAR1 in July, 1969. These facts are

_uncontroverted and therefore, - the High Court overlooked “the fact

that respondent No. 6 Dr. §.L. Mehtd had rescarch expeficrice exten-
ding only over hardly a period of'§ years. " Further the High Court

* failed to notice that réspondent No. 6 appeared "not_'lo carry on research

in the line of Nufrition  or protein. Chemistry and’ theréfore he did
not tulfil the qualification at aif’and in our opinion, he even could

“not_havé been called for interview by the Sclection Cornmmee ‘Not
" only that in.para> 10 of the writ petmon in the High Courl it was
‘" speeifically asserted that respondent No. 6 Dr. Mehta did not ‘satisfy -

the original or amphhed essential quahﬁcauon perlaum*g to expericnce

. because the post was under the project on the protein quahly of millets, .~
~ sorghum, wheatand other cereals concerned with studies on the nutri-

tional quality of" food grains. whereas Dr. Mehta has never, done

~ any -work nor published -any literature in the kine of nutrition nor was
~ he ever basncally trained in this line. In the - counter-affidavit ﬁled
‘on behalf of respondent Nos. “2,and 4 that.is Director General and -
‘iecretary to the Government of ‘India, ICAR and Director General

of 1CAR, thig averment was neither’ questloned nor contioverted

nor deniéd. Further the High Court upheld the slection and appoint-" |

ment of responden; ‘No: 6 Dr. Mehta holding’ that as the Selectlon
Committeu had power to relax the essential qualification, the appomt-
ment of Dr. Mehta was made after relaxing the essential qualification.

We find it difficult-to appreciate that the. High Court shouid uphold
~an appomtment of a’person, to suit whose Tequirement, the essential

qualification was amplified. by providing an irrelevant additional

dmplification and yet who failed to qualify for the same by resorting to .
And we arc not satisfied that the second .-

. Selection Committee had  the power to relax ‘essential qualification
In this c%nneotlon it s advantageous.
" to refer to the counter-affidavit of reqpondent No. 4, the Director- .
‘General of ICAR, whcrcm he stated that first essential qualification

the power of relaxation.

pertaining to experlence

pertaining to educational -attainment. was relaxable.- He is silent as
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to the- second essential quallﬁcatlon pertamm;:, to cxperlence The
relevanl portlon may be extracted :

o “Doctorate in Blo—chemlslry or Ogamc Chemlsuy or
- Agricultural Chemistry-relaxable to' M.Sc. Degree or equiva-
lent post- graduate quallﬁc_ations in - the case 01” candidates l
with exceptlonally dlstmgumhed record of productlve
1esearch i :

It-is not suggeated that: there was power, of. relaxatlon with
1egard Lo second essential qualification. However, neither respondent .
No. 6 nor respondent Nos. 2 and 4 ever asserted that but for power
.of relaxation claimed, respondent Ne. 6 could ever be said to ~ have
satisfied the -essential qullﬁLallon pellammg to experience. 'In’ this

connection, we may tefer to a counter- affidavit on behalf of respondcnts L

"Nos. 3.and 5 to 7 which included respondem No. 6 the party cons -
" cerned. In the. counter—afﬁdawt there is an sphinx like silence with
© regard to the averments made in para 10 that respondcnt No. 6 Dr.
Mehta did not satisfy the essential qualification pertaining le experience.
. Sub silentio an admissior can be spelt on behalf of respondent No. 6
that he did not have requisite essential qualiﬁcaﬁun as lo_experience.
- Therefore, the conclusion is inescapable that . respondent’ No. 6 Dr.
Mehta did not satis{y the essential qualificaticn pertaining to expchence :
- ‘even after the ICAR and its afﬁhates and respondént No.'4 amplified:
- the "essential qualificatioris. And we could not trace the source of -
. power if any to relax esséntial qualification as to experience. There-
-fore, on the face of it the selection of respondent No. 6 for the post
of Senior Biochemist is utterly unsustainable. More so because:
- there: wete others who fulfilled all essential quahﬁtdtlon and one is
“left to speculate the reasons which weighed with the * Selection Com-
. mittee to réject them and- to select a. person who did not fulfil the
essential qualification. for'such a post as Semol BlOChleSt claiming
- hon- -existent power to relax the quallﬁcatlon .

in this context one mme‘submlssmn may be disposed of. It

was said that the Committee consusttd of experts and they were highly
qualified peisons who would be able to evaluate and assess the relative
merits of each of the candldate before it d[ld the Court is Jeast com-

. petent to do so and therefore it-would be tnwisé to substitute experts
dec1srcm by Courts” decision.  In his connection, reliance was p]aced
on Dr. M.C. Gupta & Ors.; v. Dr. Arun Kumar Gupm & Ors.V in
which thls Court held as under': . -

(1) [1979] 28.CC, 339
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“When seleetlon is made by the Commlssmn aided and
) .adwsed by experts having technical experience and ~ high
" academic qualifications in the specialist field, probing
teaching/research experience in technical subjects, the Colrts
“should be slow to intetfere with the opinion expressed by |
‘experts unless there are allegations of mala fides against
them. It would normally be prudent and safe for the courts
to leave the decision of academic matters to experts who -
are more familiar with the problems they face than the
« courts genera!]y can be. Undoubtedly, even such a body if
it were to contravene rules and regulations binding upon it.
the court in excerise of exfraordinary jurisdiction to enforce
- rule of faw, may mterfere in a’ wiit peutlon under Art. 226.”

It was urged that once it is conceded that as the power of selection

and appointment vests in the ICAR, the Court shoutd not usurp ‘

“that power merely because it-would have chosen a different perscn

as better qualified (See State of Bihar v. Dr. Asis Kumiar MukherjeeV . |

Undoubtedly, the Court must look with respect upon the performance
- of duties by experts in the respective fields as has been said in Dr. M.C.
Gupta’s case. However, the tusk of ushering a society based on rule
. of la@)v is entrusted to.this Court and it cannot abdicate its functions.

Once it is most satisfiactorily established that the Selection Committec .

- did not have the power to 'relax essential qualification pertammg to
~ experience, the entire process, of selection of the 6th respondent was in

contraven-tion of the established norms prescrxbed byadver tisement '-

and power of the Selection Committee and procedure of fair and just

selection and equahty in the matter of publice mployment and to rectify -

resultant injustice and establish constitutional value this Court must
interfere. Selection of respondent No. 6 is contrary to rules and

orders.and ni violation of prescribed norms of qualification. He was.

me]nbleg for the post when selected. His selection and appomtment
would be reqmred to be quashed and set asidc

. The present posmon however is that the post of Senior_Bio-
chemist has been abolished. Undoubtedly, respondent No. 6 by
undescrved benefit of improper sclection has scored a march over his
colleagues in the matter of pay scales to which he would not be entltled
Petitioner Dr. Gupta was put in the scale of Rs. 1100-1600 in 1978
while respondent No. 6. Dr.-Mehta was put in that scale in 19 80 that

is two years after.the petitioner. By the illegal selectlon reSpondent ,

¢

(1) 1975] 2 S.CR 894 - . -

P
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No. 6 -has reached the scale-of Rs. 1%00—2250 whlle Dr Gupta is in
the scale of Rs. 1500-2000. Respondent No. 6 Dr. -Mehia- is
enjoying this utterly undeserved benefit consequént. upon | his unsus-

: tamab!e selecuon as Senior Blochemlst

Now that the post of ‘Senior Biochemist is abolished;_how‘ do

- we redress the wrong. At the hearing of this petition, it was suggested

to -the. respondents to put both Dr. Gupta and Dr, Raman whose
case. will be. presently examined in the scale of Rs 1800-2250 from
the date respondent No. 6 Dr. Mehta has been clevated to that scale.
‘That is the only. way for securing Justlce to Dr, Gup’ta and he is enntled
to lt

The second grievance of Dr. Guptd is that he was 111egally
temoved from the. membership of the Post-graduate Faculty by the
" Academic Council. Few relevant facts in this connection are that Dr.
Gupta felt that he was unjustly treated by his superiors by not a]locat-

ing students for Ph.D. to him and by not facilitating post-graduate -

“teaching. There is a long drawn-out correspondence in this behalf
which we consider unnecessary -to refer to save and exbept the letter
~dated May 30; 1970 which has been treated by the Academic Council *
as a letter of resignation of Dr. Gupta from the membership of the
- Faculty. By this letter pettioner 'Dr, Gupta informed. the Academic
. Council that even though he has been repeatedly assured that his
grievance would be theronghly examlned and full justice would be,done
to him for the discriminagen and victimisation to which he has been
subjected in the matter of allotment of students of 1968 and 1969
batches, nothing has been done in this behalf. He further states
that he has been all along patiently-waiting for the redressal of hIS
gricvance, yet Justace has not been done to h1m He then states as™
under !

T As such, after showing so much patience in the matter,
1 am sorry to decide that ¥'should resign from the membership
of the Faculty in protest against such a treatment and against
the discfimination and victimization shown to me by the
Head of the Division in' the allotment of students of 1968
and 1969 batches apd departmental candidates.” -

This letter ‘was placed before the meeting of the Academ;c .

Council convened on-May 3, 1971 chaired by respondent No. 4. Letter’
dated May 30, 1970 of the petitioner was placed on the agenda at .
Item No. 17, In this connectlon the Academw ~ Council 1esolved

as under’

»

A ‘
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‘ “Your letter was conmdered by the Council at its meetmg
held on 3rd May, 1971 when the- Council came io the un-
animous conclitsion that you were not interested in continuing
as Faculty Member and hence the. Coungil regrets 1o utilize
your SC[_'VICCS as- a Faculty Member of the P.G. School any
more.’ ‘

‘The callous and hea1tless attltude of the Academlc Counc]l
is shockmg It adds insult to injury. . Dr. Gupta has been the v1ct1m

-6f unfair freatment bec,ause he raised a voice of dissent agdinst certain 7
cldims made by the high-up in ICAR in the field of Research. Avoiding ‘
going into the details of it, this resulted in Dr. Gupta being denied

the allocation -of students. *He did not act in a precipitate manner,

'He went on writing leiter after letter even mcludmg to respondent
~* No: 4 beseeching him to look into the matter and to render justice
- to-him; When everythlng fell on deaf ears, out of exasperation he
wrote letter dated May 30, 1970 in which he stated that the onty honou- -
_ rable course left open to him was to resign ratfiér than suffer. The

Council siezed upon this opportunity to. get rid of Dr. Gupta In this

connection, it is worthwhile to point out paragraph 11.1 in Chaptcr ;
Xi of the Gajendragadkar- Committee’s report wherein the major
_comp]amts regarding workmg condltrons in the Dmswns were listed
~as under : | S o o .

- (1) The l-lead of the Division "does not gwc facilities for
‘ work He favours those who wnk for him.

(n) “There is no academic atmosphere as’ there is no. {ree dlh-
'cusswn on.research projects ani resy Its obtained:

_(iii) Senjor Scientists insert their names in reéearch papers
even though they do Jot do the actual wmk

(iv) Purchasc of chemlcdls gldssware cté. take mordmate cleldy

(v) Scientists  are not- allowed to use certain equipments -
; which are available in the Division or in the Institute, -
For: example,, the equipments available in the Division *

of* Biochemistry of JARY are not shared by all the =

colleagues of the’ Division. The Nuclear .Research

Laboratory has several eqmpments wh10h smentlsts of -

.o othcr Divisions normally cannot use.’

After listing these complamts the Comrmttec gave its conmdercd"

oplmon as under

f
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ML 27 W(z feel that most of ﬁ‘rese comp[amts are gemuine aid .
they should be remedied. The working conditions for
scientists shonld be made attractive so that a: scientists

" would be encouraged 1o enga ge himself in research rather
than engage himself in unacademic activities. So the-
~ coniditions in a Division should be set rrght ﬁrst ”
‘-(underlmmg ours) ‘

The Commrttcc proceeded to make numerous recommendations
‘to ameliorate the situation. In this- context we would also fike to
refer to paragraph 13 at page 152 of the chort whlch reads as under
“As more instances ofal]egatrons of unscientific atlnudes,
behaviodr and practices -in. JARI, we “cite the following.
i - These come from the submissions made by three scientis(s
- “of the Bio-chemistry Division of 1ARI, Dr. T.S. Raman
« - challerrges the ﬁndmgs in the, Ph.D..thesis of Dr, L. S. Mehta,
~ " a. Biochemist in the Nuclear Research L'iboralory Dr.
Raman categorlcally asserts that certain data contained in
Dr. Mehta’s thesis “could not have been cbiained by methcds
he has. claimed to have been used.” Dr. Y.P, Gupla who
appdrently has himsell- worked on’the lysine content of
- different varities of wheat, states that in the half-yearly report
: for period- endirig October, 1968, “he had. reported the lysine
" " content of Sonora-64 to be 3.26 %~ but that the Head of the
Divisioh dehberate]y changed it 10 2.26 7/ sa that the Sharabati
- Sonora might appear in a more favourable light, He serlcuq]y- :
disputes the data -on the protcin “and lysine-content
of Sharabati: Sonora published by. Dr Swaminathan in.
* the November 1967 issue of the journal “Focd Industries”, :
Dr. K.G: Sikka states that four varities of Arhar (cajanus)
have been recently released which he finds contain certain-
toxic subsiance causing blindness among rats. Within the
‘short time available to us, it has not been possible for us-
to examine these allegations, We do not also think that it
would be a fruitful course for Us (o pursue,. It is obvious
that these are very-serious allegatons. Whether  thay are -
substantiated a carf;Ful __examatron, the fact remains that
‘there are-many junior scientists in- 1ARI who, rightly -or
wrongly, feel that they -are not free’ to publish a. scientific.
finding because it does not suit somebod}} higher . up or
" that .in fact unscientific data are being passed on to the
~ higher, authorities in return of- deOLlI‘S and promollons
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The existence of thls feeling is most regretable because it -
creates the conditions for breeding of Unscientific behaviour
and practices if they do not -already exist, Mere refutation
of,the' allegations will not iherefore do.” '

Dr Gupta ] cc}mplamt was then noted and that is the com-

-phmt which awaits redressal, 1t clearly transpires that Dr. Gupta -

‘was hounded out of the Faculty membership and now the respondents
try to hide this inconvenient fact by treating the cry ol agony in the
letter dated May 30, 1970 as letter of resignation. Apart from being

harsh, it is an unethical attitude on the part of the ICAR, However,

at this stage, we would record a statetment made by M. Lokur,

learned counsel appearing for TCAR and its affiliates before this Court .

on Ju.y 21, 1976 at the hearing of S.L.P. No. 2339/75preferred by
pefitiener. Dr. Gupta wluch reads as under: - .

M Lokur states that the respondent counell\mu]d
.consider the question of - taking back tthetltloner as a .-

" member of the Faculty ”

. Afte’r record;ng‘th;s statement the special leave petiticn was

rejected. Tt ‘was hoped that the respondents would act to henour -

the statement of their learned counsel. Now that the matter is being
disposed of we direct .the council to carry out its statementmade

before 'this Court within‘ three mohths from the date from teday. .

: RP. No.-80/16 in S.LP. 702/76 " Dr. T.8. Raman filed
* the wnt petltlon in the Delhi High Court challenging the selection

and appmntment of respondent No.. 6 as Senior Biochemiist cn aiithe
gro'fmds which were urged by Dr. Y.P. Gupta in his writ petitcn,

There is also an additional point in his favour in that even though the |
first Selection Committee constituted to select’ a Senior Bicchemist -

had directed that the 'second Selection Committee should interview

-Dr. T.S. Raman along with other candidates, no intimation was sent
~to him about the date and time of thé interview and he did not
have the benefit of the interview by the second Selection Cemmittee .
-~ which - recommended respondent' No. 6 Dr. Mehta for the post of
" Senior Biochemist. Dr. T.S. Raman questicred tke ccrreeiress ard-
~validity of the selection of Dr. §.L. Mehta, respondent Na. 6 in Special
Leave Petition 702/76 whch was heard and disposed of along with the

writ petition of Dr. Gupta and met with the same fate. Dr. Raman
preferred S.L.P. No: 702/76 which was dismissed by this Ccurt ¢n

_August 30, 1976. Thereafter he ﬁ]ed Review Petition No* 80/76
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. which was directed to be heard in this group of petitions. The reasons

which found favour with us for reviewing the decision of this Court
dismissing the S.L.P. No. 2339/75 preferred by Dr. Gupta and admiti-
ing it and disposing it on merits would mutatis mutandis apply to
the review ! petmon of Dr. T.S. Raman and we accordingly review
the decision rejecting his specml leave petmon and grant special leave
to.appeal and proceed to dispose of ‘the same on merits.

Ordinarily Dr, Raman should gét, the same’ relief which Dr.

“Gupta is held entitled to, but certain facts were brought to cur notice

which necessitate- a consideration of Dr. Raman’s case slightly

differently. Before we proceed fo examine Dr. Raman’s case, it~

may.be noted that the High Court found fault with Dr. Reman in not -
informing the concerned authority about the change in his address
and therefore, if Dr. Raman did. not receive-the intimaticn for inter-
view, he should thank himself. This approach dces not commend
to us. Dr. Raman was stilf in the employment of the. Institute at the
time when the Secogd Selection Committee " decided to  inferview
candidates and in view of the findings of the first Selection Committee,
Dr. Raman was entitled as a matter of right to be called for interview,
The High Court observed that Dr. Reman neither applied for the
post nor appeared for the interview before the second Selection Cem-
mittee. This is begging the issue because the High Ccurt ~whelly
overlpoked the proceedings of the first Selection Commitiee in which
it was decided that without any fresh applicaticn fiom Dr. Raman,
he would be considered to be a candidate before the second Selectien
Committes and would be called for interview. There is a further
confessmn in the observation of the High Court when it states that
r. Gupta and Dr. Raman were both at the relevant time working

in the Biochemistry Department of the Tnstitule and that Dr. Gupta

appeared for the interview before the Second. Selection Ceommittee
while Dr. Raman failed to' do so and he cannot make a grievance
about his own lapse. If Dr. Raman was at the relevant 1i1rc attacked

to the Institute and was working with the Institute, we see no justi- .
- fication® for- the rinisterial side - of the Institute not mformmg Dr.

Riman to aopear for interview. The lapse was on the part of the
Selection Committee and the same caniot be wished away.. The

" High Court was clearlv in error in observing that either Dr. Raman
. was not hopeful of getting the job of he had some other reasons for

not applying for the same and therefore his grievance cannot be
entertained. This is clearlv contraty to record. He had applied
earlier and was entitled to be called for interview as noted in the
proceedings. "It was cbligatory upen the secord Selectien C cmmittee.
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: to mFm m’ Dr. Raman to appcar For the-interview and adequate stcps‘

‘should have bzentaken to give the intimation because he’ was allached

.to th° Inshtutv and was in active service of the Tnstnute and mt]mat]on .

to tim W()Lﬂd not require any ’hrcu!c&n effort on the part of the

Commlttec If the matter werg 16 rest nére we. would have unhesta- |
© . tingly ‘given 'the same relief which Dr, Gupta is held entitled to, but

cértain additional facts were put on record whlch necessnatc a’ diff-
erent, approach. : -

) lt may be recalled that since the 1évisioﬁ of the scale attached

to thP post of Professor to Rs, 1100-1600, further promotion was to -

" the ‘scale of Rs. 1500-2000 and tlhic néxt promohonal stage -was

Rs £800-2250, Tt now transpires that Dr. Raman was made a member -
of Agmu‘turai Research Science (ARS) with effect from October 2,
‘ 1975 and he was put in the séa's $-2 Rs. 1100-1600 from the same’

date.- Rule- 19 of the Agricultural Research Service Ruks provided

" for. promatton from one grade to next higlier grade on the ‘basis of .

assessrhient of p=rlormancc by Agtzcultuml Scientific Recruitment

Board (ASRB)." The screening -for the purposé -of - promotion to-

-higher grade is periodically undertaken every. year as far.as practicable
somewhere in Janupry or soon th“reaftel “Such- a screening was'
o und.,rfakcn on October 26, 1977 by the Asséssment Committce appoitit-

_ ted By the. Chalrm'm of ASRB. The p°r10d under. dssesément was '
“upté and inclusive of December 31, 1975, Unfortunalc!v Dr. Raman

* was not recommended by the Committee for ‘promotion 1o §-3 grade

i.e, Ris: 1500-2000; but instead of promotion to- the higher grade, the -

" Committee recornmended that fwo advance increments be granted

" to Dr..Raman which recommendation was carried out with effect

" from July [, 1976, Against the assessment by the. Assessment Com-
'-'muteb Dr.. R'lman made: represémfmon claiming that he was eligible
for piomouon to S:3 .grade. This representaticn wos m]e(ud by
the’ Director Gengral concurring with the assessment mede by the’
As;cssmen‘[ Committf'e which did not find Dr. Raman fit for prcmo-
‘tion- to $-3 cradc Ta 1978 Dr, Rapian was requestcd to give sup-

‘plementary mi’ormatlon ‘about the research work’ unden 2ken by -
him for assessment for prmnotlon to §-3 grade. In the meetmg of .

the Asscssment Committee held on May 28, 1980, the informaticn
supplied by Dr. Raman-was held to ‘be insufficient and this can be

culled’ out- from the absetvation® of the Commlttee that Dr. Raman
“‘could not e assessed for want, of matenal and CCRs for all the

‘years The case of Dr. Raman for promoflon to S-3 .grade again’
came up belore the Assessment Comm‘-ttee which met on Apnil 22,

_1982 and the Committce notcd its’ decision convéycd by ihe w01ds
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“no change’. Now these assessments are not questioned in the writ
petition . filed by Dr. Raman and these are later developments and
therefore, it would be difficult to give Dr. Raman any benefit at this
stage wholly ignoring the later developments

The learned counsel for the ICAR after succintly pointing‘
out the facts hereinbefore mentioned, submitted that it is not possible
to accord same treatment to Dr. Raman on par with Dr. Gupta wholly
ignoring later developments. He however frankly and fairly staied
that if the Court directs, the Institute has no objection to appointing
afresh Committee for making a fresh assessment for ascertaining
the suitability of Dr. Raman for promotion to $-3 grade on the basis -
of the material regarding work done and achievements made by him
for the period commencing from December 31, 1976 upto the period
he has been assessed or uptil now. Tt was further submitted that
if the special Assessment Committee which may be set up to examine
the case of Dr. Raman recommends his promotion to S-3 grade,
the same can be given to him with effect from Ist of July of the year
following the year upto which he submits his work done and other
achievements. Dr. Raman is in the grade of Rs. 1100-1600 since 1975,
A period of 8 years has rolled by. He is undoubtedhy a highly qualified .
person. It is equally true that he has been assessed thrice and found
wanting for promotion to the higher grade. However, we appreciate
the fair attitudé adopted by the learned counsel in this behall and
accordingly direct that the Institute shall set up a special Assessment
Committee to assess the suitability of Dr. Raman fer promotion
to §-3 grade by examining his work from 1976 till today. This may
be done within a period of three months from today.

Except for what we have reﬁommended in the foregoing para-
graph, it is not possible to give Dr. Raman any other relief which
Dr. Raman would have been held entitled on the ground that it was

-an error of the second Selection Committee not to have interviewed

him or not to have considered his case in absentia as directed by the.
first selection Committee. Though the lapse was on the part of the
respondents, the resultant sitnation has become irremediable and
irreversible. Therefore, with the observations and directions made
in the foregoing paragraph, the appeal arising from the special leave
petition of Dr. Raman fails and is dismissed.

Re: C.A. No. 104381 : Appellant Om Prakash Khauduri
after obtainifg post-graduate degree in the discipline ‘Operaticnal
Research’ in 1973-74 joined the post of Senior Cemputer in Indian
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Agricuﬁﬁral Statistics Institute, an affiliate of ICAR on December 4,
1975. The Agricultural Scientists Recrnitment Board (‘ASRB’ for
short) has been constituted by the ICAR with the approval of the
Government of India as a recruiting agency for the various posts
in Agricuitural Ressarch Service (ARS’ for short). ASRB issued
an advertiscment intimating that it would hold competitive public
" examination in 1978 to recruit scientists to be appointed under various

. disciplines of ‘ARS’, For the information of the intending candi-

-dates, ASRB made available the rules framed by the JCAR on August
19, 1977 (‘1977 Rules’ for short) setting out the terms and conditions
for admission to the competitive examination and the criteria for
selection of successful candidates etc. The competitive examination
was to consist of written test having 600 marks followed by a viva
vooe test carrying 100 marks. The final selection was to be done

according to the merit list, which would be arranged by the ASRB

in the order of marit in each category as disclosed by the aggregate
marks finally awarded to each candidate as per Rule 14 of 1977 Rules.
In response to the advertisement, petitioner applied on Oct. 26, 1977
for baing admitted to the examination and his application was accepted
and pstitioner appeared in the written test.  He secured 364 marks

out of 600 in the written test which qualified him for being called-

for viva voce test. “Tn all 20 candidates including the petitioner were
selected for viva voce test, After the viva voce test, the ASRB dec-
lared the names of 13 candidates as successful and finally selected
them for ARS in the discipline ‘Agricultural Statistics’. The petiticrier
was ntot among the successful candidates. In fact, nearly 21 vacancies
were left unfilled by the ASRB. Petitioner contends that ASRB
contravened Rules 13 and -14 by prescribing mininum marks for
qualifying at viva voce test at 40 out of 100 and those who did not
secure 40 marks, even if on aggregate of the marks were eligible for
being included in the merit ist, such candidates were wrongly exclu-
ded from the merit list. Petitioner further conteds that the merit

list prepared in contravention of Rules 13 and 14 and the resultant

selection based on such illegal and invalid merit list is liable to be
quashed and a mandamus be issued directing the respondents to

- preparc a fresh merit list in accordance with Rules 13 and 14. The

patitioner made various representations and he was satisfied that
the ASRB had accepted the same meéthod of preparirg the.merit
list as the UPSC which followed the. method of arranging the merit
list according to the aggregate marks obtained at the written test
and viva voce test and if the merit list was prepared accerding to

that method, he was eligible for being selected  for onetof the vacancies
in ARS. Petitioner continued his search for justice and ultimately

o~



-

P. K. IYER V. UNION (Desai, J.) 243

he filed 2 Writ Petition No. 553/80 in the High Court of Delhi for

the above mentioned reliefs. A Division Bench of the High Court .

heid that the law as it then stood was clear that a Society registered
under the Societies Régistration Act was not other authority within
meaning of the expression under Art, 12 and that as ICAR s a society,
writ jurisdiction cannot be invoked against it and on this short ground
writ petition filed by the petitioner was rejected jw limine, Hence
this appeal by special leave.

_ The narrow question that falls to be determined in this appeal
is whether under the relevant rules ASRB can prescribe minimum
qualifying marks which a candidate must obtain at the viva voce
test before his name can be included in the merit list on the basis

_of aggregate marks obtaived by him as required by Rule 14 of the
1977 Rules ?

ASRB has been set up as a separate and independent agency

for recruiting personne! for TASRI, an affiliate of ITCAR. A com-

petitive examination was held in 1978 to recruit scientists to be
appointed under various disciplinés of ARS including the discipline
‘Agriculture Scientists’. There werte 34 vacancies in this discipline,
Selection was to be made by competitive examination comprising
written test carrying 600 marks in the aggregate and viva voee fest
carrying 100 marks. The written test is held first and those who
qualify in the written test alone are eligible to be called for viva veee
gst. It is alleged and not controverted that ASRB prescribed

- that anyone to be eligiblc for being admitted in the merit list on the

basis of aggregate marks should also have the additional qualification
of atleast obtaining 40 marks in the viva voce test. It is seriously
contended that this additional qualification does not have the authority
of law, and that it was arbitrarily devised without any rationale behind
it. ‘

The relevant rules are Rules 13 and 14 of the 1977 Rules, which

may be extracted :

“13. Candidates who obtain such minimum marks in the
the written examination as may be fixed by the Board
in their discretion shall be summoned by them for viva
voce.

14,  After the examination, the candidates will be arraﬁgcd
by the Board in the order of merit in each category
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(professional subject-wise) as disclosed by the aggregate
marks finally awarded to such candidate and such
- candidates as are found by the Board to be qualified
by the examination shail be recommended for appoint-
ment upto the number of unreserved vacancies decided
to be filled on the result of the examination.”
Mr. Ramchandran, learned counsel for the petitioner contended
that Rule 13 does not.cnvisage obtaining of minimum marks at the
viva voce test even though it contemplates obtaining minimvym marks

* at the written test so as to be eligible for being called for viva voce
‘test. It was further urged that Rule 14 specified the manner in which

merit list is to be arranged. Rule 14 provides that after both written
and viva voce tests are held, the candidates will be arranged by the

Board in the order of merit in each category (Professional subjectwise) .

as disclosed by the aggregate marks finally awarded 1o each can-
didate and such candidates as are found by the Board to be qualified
by the examination shall be recommended for appointment upto the
number of unreserved vacancies decided to be filled on the result

. of the examination. On a combined reading of Rules 13 and 14,

two things emerge. It is open to the Board to prescribe minsmusm
marks which the candidates must obtain at the written test before
becoming eligible for viva voce test. After the candidate obtains
minimum marks or more at ithe written tesi and he becomes cligible
for being called for viva voce test, he-has o appear at the viva voee
test,  Neither Rule 13 nor Rule 14 nor any other rule enables th

ASRB to préscribe minimum qualifying marks 1o be cbtained by the .

candidate at the viva voce test. On the contrary, the language of
Rule 14 clearly negatives any such power in the ASRB when it pro-
vides that after the written test if the candidate has obtained minimum
marks, he is eligible for being called for viva voce test and the final
merit list would be drawn up according to the aggergate of marks
obtained by the candidate in written test 'plus viva voce examination.
The additional qualification which ASRB prescribed 1o itself namely,
that the candidate must have a further qualification of obtaining
minimum marks in the viva voce test does not find piace in Rules 13
and 14, it amounts virtually to a° modification of the Rules. By

necessary inference, there was no such power in the ASRB to add

to the required qualifications. If such power is claimed, it has to

be explicit and cannot be read by necessary implication for the cbvious.

reason that such deviation from the rules is likely to cause irveparable
and irreversible harm. It however does not appear in the facts of
the case before us that because of an allocation of 100 marks for

>
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wiva voce test, the result has been unduly affected. We say so for
want of adequate material on the record, In this background we
are not inclined to hold that 100 marks for viva voce test was unduly
high compared to 600 marks allocated for the wriiten test. But the
ASRB in preseribing minimum 40 marks for being qualified for viva

" voce test contravened Rule 14 inasmuch as there was no such power

in the ASRB to prescribe this additional qualification, and this
prescription of an impermissible additional qualificaticn bas'a direct
impact on the merit list because the merit list was to be prepared
according to the aggregate marks obfained by the candidate at written

test plus viva voce test. Once an additiopal qualification of cbtaining

minimum marks at the viva voce test is adhered to, a candidate who may
figure high-up in the merit list was likely to be rejected on the ground
that he has not obtained minimum qualifying marks at viva voce
test. To illustrate, a candidate who has obtained 400 marks at the
written {est and obtained 38 marks, at the viva voce test, if considered -
on the aggregate of marks being 438 was likely to come within the
zone of selection, but would be eliminated by the ASRB on the ground
that he has not obtained qualifying marks at viva voce test. This
was impermissible and contrary to Rules and the merit list prepared
in contravention of the Rules cannot be sustained.

It may at this stage be pointed out that the Union Public Service
Commission has framed its rules relating to competitive examination

‘held by it in 1978 to recruit personnel to Indian Economic Service and

the Indian Statisical Service. Rule 12 and 13 are relevant for this
purpose, Briefly, it may be statgd that rule 12 authorises the Com- N
misgion to prescribe minimum qualifying marks for the written
examination to be fixed by the Commission at its discretion, Tt
further -appears that those. who obtain the minimunt qualifying
marks will be eligible for being called for viva voce test. Rule 13
provides that after the examination i.e. both the written test and the
viva voce test, the candidates will be arranged by "the Commission
in the order of merit as disclosed by the aggregate marks finally awar-

-ded 1o each candidate and in that order so many candidates as are

found by the Commission to be qualified by the cxamination shall
be recommended for appointment upto the number of unreserved
vacanc'es decided io be filled on the result of the examination. There
is a proviso to this rule which is immeterial. It appears that when
the petitioner drew attention of the ICAR that in prescribing the
additional qualification of minimum marks to be obtained by the
candidates at the viva voce test and not preparing the merit list accor- )
ding to the aggregate of marks by excluding thiose candidates who

A
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it contravened Rules 13 and 14 and more particularly Rule 14, the
ICAR referred the matter to UPSC and enquired about the procedure

followed by it. There is an admission in the counter-affidavit of
Mrs. Rathi Vinay Jha, Secretary,

TCAR and Deputv Secretary,

Government of India, Department of - Agricultural Resecarch and
Education, Ministry of Agriculture and Rural Reconstruction that
after the UPSC intimated its procedure, the matter was placed before
the Commitiee of ARS at its meeting held on July 11, 1979, Sub-
sequently, the President, ICAR approved the procedure followed
by the UPSC and recommended by the Committee of ARS, and
the revised procedure was adopted for the examination held in
January, -1981. The revised procedure eliminates obtaining of mini-
mum qualifying maiks at viva voce fest. May be that the TCAR has
corrected itself but what about the damage done to the petiticner

and those similarly situated,

. It is not possible at this late stage to reject the entire selection
on the ground that the -ASRB committed a serious legal error in
prescribing minimum qualifying marks at the viva voce test and

drawing up merit list on this impermissible method. It would be .

equally improper to disturb the selection of those whe had been
selected and appointed way back in 1978. Even though it is true
that a serious legal error has been committed in drawing up the merit
list, at this fate stage, it would be unwise to reject the entire selection,
disturbing those who are already selected and may have put in service
*of not less than 5 years. But it is crystal clear that 21 vacancies were
kept unfilled. It is not made clear whether the petitioner has been
selected at apy later selection. If he is selected at the later selection,
nothing further is required to be done. But if he is not selected,
the ASRB may draw the merit list in respect of remaining 21 untilled
vacancies from amongst ‘those who were called for viva voce test
and who were not selected because some of them like petitioner did
not obtained, minimym qualifving marks at viva voce test. The
merit list may be drawn in respect of those who though called for
viva voce did not qualify for being put in the merit, ignoring the
concept of minimum qualifying marks a merit list in respect
of them be drawn up on the basis of aggregate marks. If there

is a vacancy, and if the

petitioner

COmes

within the zone

of selection on the- aggregate of marks obfained by him, his
case shall be considered for appointment prospectively, and not
retrospectively,  This is the only relief which we are inclined to grant

to the petitioner.
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That is the end of the journey. -1t is betier to draw-up here
the directions in respect of each of the petitioner.

In Writ Petition No. 587/75, the ICAR is directed on- their
concession and by a mandamus of this Court to ‘put the three petitioners
in the revised scale of Rs. 1100-1600 sanctioned for the post of Professor
effective from the day. when others selected as Professors.in sister
disciplines were awarded the revised scale of Rs. 1100-1600.

In Special Leave Petition No. 2339/75, the TCAR is directed
bv a mandamus of this Court to award to Dr. Y.P. Gupta the scale
of Rs, 1800-2250 {rom the date the same was given to rcspondent
No. 6 Dr. §.L. Mehta, The arrears payable pursuant 1o the direction
shall be paid within 3 months from today,

-Further the TCAR is directed to carry out the statement made
hy its learned couns:l Mr, Lokur of taking back Dr. Y.P. Gupta as
a member of the Faculty of post-graduate schoo] of TART within a
pariod of 3 months from today.

In S.L.P. No. 702/76, it is directed on the concession of the
learned counsei for the. ICAR that a special- Assessment Committee
may be set up to examine the case of Dr. T.S. Raman for promotion
to 8-3 gradé within a ‘period of 3 months.® Dr. T.S. Raman is not
entitled to any further relief in his special leave petition.

In C.A. 1043/81, the ICAR and ASRB arc directed fo prepare

‘the merit list in respect of those candidates who were called for viva

voce test, but were not included in the merit iist on the aggregate
of marks gbtained by them as directed herein and if there is a vacancy
and the appellant/petitioner comes within the zone of selection he
shall be appointed to one such vacancy. The appointment would
be prospactive and ‘would be ‘effective from the date of the appoint-
ment but this is subject to the condition that if' the appellant/petitioner
is already selected at a later selection, nothing more is required to
be done. ‘ o

We order accordingly. The respondent shali pay the costs. of
the petitioners in cach petition.

N.VK. . , Appeals & Petitions allowed.



