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Makarashrra Caoperative Societies ~Act, 1960—Sec 73B mterprerauon

7 of - Reservation of two seats for Scheduled Caues{Scheduled “Tribes and weaker
. section on committee of @ specified society mandatory—Re.s‘erved seats to be filled

in primarily by election—Failing election alone seats may be filled by appointment

" or co-option. Election held pursuam to e!ection uory'ica:mn not mentioning

reservatmn of seats—Illegal. -

Interpretation—- ﬁte equity of the statute’ —Method af construction of a

statate—Used in the past—Still in vogue Legisiamre uses appropnate language o

to mamfesr its intention, . \ . N

Admini.girarive Law—ByeJaw-—Jtéfus qf-—Cannbf be held 1o be law: or have.

.. the force of law. Incase of inconsistency between bye-law & statute - Statute

prevalls. Construction placed on g statutory prowswn by executive branch—Not -
relevant for interpreting the prawsl'on by court. .

On expiry-of the term of the committee known_ as Board of Directors of -

a }:‘peciﬁegl society under the Maharashtra‘Coopergtive Societies Act, 1960 the

_ Collector notified the election programme without specifying that the two seats

.

- on the committee would be reserved seats; one for the mentbers belonging to the
-+ Scheduled Castes or Schedulcd Tribes and one for the weaker section of the

members of the socxety Pursuant to, that election programme the poll.was
held and the result was declared. The said election was challenged by a member !
of the,so}cxely belonging to Scheduléd Tribe on the ground that the whole of the’

clection programme is vitiated on account of jts non compliance with thé ‘
,mandatory'stgtutory provision enacted in sec. 73B which prescribed reservation

of seats; one in favour of Scheduled Castes or Scheduled Tribes and another in -
favour of weaker section from the members. of - the society.. The Additional
Comm:ssloner who heard the election petition declzred the election of ‘the
elected members as void and ineffective, . On’a writ petition filed by some of .

the elected members the High Court held that it . was not impcrative that. the -*

reserved seats must be flled inpnly by clection and tlie mandate of sec. 73B
would be adequately complied with if reserved seats are fitled. in by co-option
and there was Do error in conducting the clectlon In these appeals the appel~ -

- “lants submitted that sec. 73B proceded t6 make a- ‘statutory reservation. of two

scats_ and declared its preference in favour of filling in the reserved scats by -
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eIect:on failing which alone the reserved seats were' to be filled in by appomt—. '

_ment or co-option.- The respondent Submitted that the ﬁlilng of the reserved

" seats was a sine qua non; the method of filling reserved seats was . dlrectory anﬂ )

. therefore any of the. three modes could be adopted.

Allowing the appeals,” . . . .

. "HELD: The elect:on in quesuon IS ex fac:e tllegai mvalld and contrary
to law. (781 F]

»

. Section 73 of the Act requlres the Collector to hold electlon in dccordance

~ with the Act including sec. 73B. - The. fallure to hold election in accordance
" with the'Act including sec. 73B ‘would " vitiate the whole election programme
from commencement till the end. It would all the more be so because the
failure to hold election according to the provisions of the Act which denies an
opportunity to the persons who are eligible to get elected to the .reserved seats
would certainly vitiate the whole election programme. Therefore, the Coltector

" must speeify in the election programme inter alie that there are reserved seats
to be fitled in by election and the class in whose favour reservation is made.
This will be notice to the members eligible for contdSting election to reserved

" seats so that they may fill in thelr nomination. In the instant case there is not
even a whlspi:r in the election pmgramrrie whether 'any of the .seats were

reserved. The omission is glarmg and fata], Therefore, it can be safely concluded . .

that the electmn is held in violation of sec. 73B. [781 D-F]

Any provision making for reservatiqn must recewe such construction as
. would advance the purpose and intendment. underlying the provision waking
reservation and not thwart it. -In the past a method of construction was used
.to extend a remedial statute called proceeding upon ‘the equity of .the statute’,
Now a days even though that method of construction has fallen mto disuse, it is
. stillin vogue in somewhatl similar from in that if it is manifest that the princi-
ples of justice require somethmg to be done which is not expressly provided for
in an Act of Parliament,’a court of justice will take into consideration the
gpmt and meaning of the Act apart from the words (775 G-H 776 B)
. Hay v. Lord Provost of Pertiz [18(:3] 4 Macq. H L. (5.C. ) 535 at 544
" Rae Bethlem Hospital [1875] LR. 19 Eq. 457 and Cra:es Statute Law Seventh
Edltion P. 101-103 referred to. . .

No canon of_coustrli'ction can be said to be’ more firmly esiablisgd than
this that the legislature uses appropriats language to manifest its intention. . In
the instant case, the use of the expression ‘shall’ in .sec. 73B clearly mandates

obligation to reserve, The section itself clearly manifests legislativé intention

when it says that ‘if. no such persons are elected or appomted the reserved
seats may be filled in by co-option. 'Fhe laBguage and the chronology of the
methodology of filling in reserved seais employed in sec. 73B provide a clue
to its correct constructlon and there should be:no doubt that opportunity must

be provided for filling in seats by election. It is the fajlure of the election..

- machinery to ﬁl} in the seats by election which would epable the concerred
authority to fill in seats by appintment or co-option. [776 G-H; 777 A-B}
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" The bye-laws of a cooperative society. framed in pulsuance of the
provision of the relevant Act cannot be held to be law or to have the force of
law. They are neither statutory in character nor they have statutory flavour so
as to be raised to the status of law. If there is any conflict between a statute
and the subordinate legislation, the statute prevails over subordinate legislation
and the bye-law if not in conformity with the statute in order to give effect to
the statutory provision the rule or bye-law has to be ignored. The statutory

h provision has precedence and must be complied with. [780 B-C]

_ Inthe instant case sec. T3B provides a leglslatwé mandate, - Rule 61 has
a status of subsuilary ]egtslanon or delegated leglslauon [779 H]

Co-operative Cemml Bank Ltd and Ors. v. Additional Industrial Tnbunal
Andhra Pradesh and Ors. [1970} 1 S.C. R. 205 referred to. :

Avlew of law or a legal prowslon expressed by a Government Officer
canoot afford reliable basis or even guidance in the matter of construction of a
legistative measure. it is the function of the Court to constfue legislative
measures and in reaching the correct méaning of a statutory provision, opinion

- of exccutive branch is hardly relevant,  Nor can the Court abdicate in favour of

such opinion. ‘In the instant case the opinion of the Deputy Registrac as.

. expressed in his letter and circular has no relevance. [780 F-G; D]

CiviL APPELLATE JURISDICTION le Appeal No. 11991 of.
1983 '

Y

Frof the Judgment and Order dated the 27th April, 1983 of

"' the High Court of Bombay in Writ Petition No.392 of 1982.

Civil Appeal No. 1810/ 81

From the TJudgment and Order ‘dated the Sth July, 1981 of the

Hngh Court of Bombay in Writ Pet:tnon No.1484 of 1981.

. V.M. Tarkunde, Mrs, M Karanjawala.and R.- Kararyawala, for -
thc appcllant in C.A.No. 11991783. .
. M N . Phadke, C.K. Ramaparkhz and - AN, Sawant for the
respondcnts in C.A.No. 11991183

~

" P.R. Mndtd PN, Parekh and P, M:shra for the respondent No. 1

R P. Bhatt, K, Rajendra Chaudhary and K S Choudhary, for- the
appellant in G A.No.lSlO]Sl
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Dr N M Ghatate, S V Deshpande, V.B. Joshi and M. N Shroﬁ '

for the respondents in C A.No.. 1810/81
B The Judgment of the Court was. delwered by

.DBSAI.,J. C_onstru,ctton of Sec, 73B.of the. Maﬁaraéhtra Co-

-operative Societies: Act, - 1960 (‘Act’ for short) figures in these two -
~ - appeals arising from the two decesions rendered by the Bombay High
: Court covering the same point and reaching the same conclusion,

but the latter one - does not take note of the carlier decision.

" -Re.: S.L.P. (Civil) No. 773283 : The Nasik Merchants Co-operative

-Bank Ltd., the first respondent, is a co-operative Bank deemed to be

" registered under. the Act and'is governed by the Act. It was regis-
tered on June 11, 1959, It is a specified society within the meaning -

of the expression in Sec. 73G{1)(vii) of the Act: Accordingly the

- election of the members of theCommittee and the. election of the
office-bearers by the Committee of the first respondent would be

subject to the pravisions of Chapter XI-A and has to be conducted

in the -manner prescribed in the Cuapter The Commitice in which .

management of the first- respondent vests, is designated as Board of
Directors. The term of the members of the Board of Directors i

* five years. The election - to. the Board of Directors for the period -

1981-82 to 1985-86 - became due. As required by Sec. 144:C, the

\ ~ Collector having jurisdiction in the mattet notified the programme
_of election on October 29, 1981. At the relevant time, the strength
- of the. Board of Dir¢ctors was 15 in number, 14 Directors were-to

be elected by members and one was to be nommated by the Central
Co-operative Bank: It is not disputed but in fact conceded that the

election programme notified by the Collector did not specify that the’

two seats on the Board of Directors of the first respondent would be
reserved seats; one for the members belonging to the Scheduled

" Castes ot Scheduled -Tribes and one for the weaker section of the

members who have been granted. loans from ‘the society of an amount

not exceeding Rs. 200 during the year 1mmed1ate1y preceding as

required by Sec. 73B of the Act, Poll was held on December 12, 1981

" and the counting of. votes took place on December 14, 1981 and .the -
‘result was declared on December 17, 1981. - Respondents 3 to 16

were declared elected. Thereupon the present petitioner, a member
of the first respondent-Bank and belonging to the - Joshi community

. which is recognised as a Scheduled Tribe moved an election petition
“under Sec. 144T before the Additional Commissioner, Nasik, calling’
‘in questlon the elect:on of respondents 3to 16 to the. Board of

L&
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.Dxrectors of the ﬁrst respondent-Bank iitter alm on the ground that .

the whole of the electlon programme i$ vitiated on account of its
non-corpliance with the mandatory "statutocy provision enacted in"

- Sec. 73B which prescrlbes reservation of seats;: oneg in favouar of
" Scheduled Castes or Schéduled Tribes and another in favour of weaker . .
- section from, the .members who had borrowed lodns not exceeding

Rs.200 inthe year .preceding the year of, election (‘reservation for
weaker section’ for short). There were other grounds on which the
clection of respondents 31016 was called in question but they are
no more relevant and need - not clutter the record here. The Addi-’

tional Commlssmm,r as per his judgment and orgler dated February '
'8; 1982 held that despite.the failure of the first respondent-Bank to -
" ameid bye-law 41 (correct bye-law : appears to be 40) even after

repeated remindets by the District Deputy Regrstrar the mandate of -

“Sec. 73B will have precedence overt he unamended bye-law-40. and
as the election process was set in mot:on in contravention of the

_ mandatory provision contdmed in Sec. 73B and the relevant rules,
" the result of the election has been materially aﬁ'ected and accordingly

declared the election of respondents Nos: 3 to 16 as void and ineffec-
tive and drrected the- Collector, Nasﬂc to hold the electmn de novo.,

' Respondents Nos. 3107 and 9, 10 and 12 and 14 to 16 ﬁled '
Writ - Petition No. 392-of 1982 in ‘the, High Court of Judicature at

" ‘Bombay under Art. 227 of the Constitution for a writ of certiorari. -

A Division Bench of the - Bombay High Court granted the writ and
made the ritle absolute holding that it is not imperative that the

\- reserved seats must be filled in only by election and .the mandate of

Sec. 73B would be adequately complied with if reserved seats are
filled in by co-option and therefore, there is no error in conducting§

. ®the election. -Accordingly, the order of the Additional Collector

was quashed and set aside and thé election petition was dismissed.-

* When the petiﬁon for specia1 -leave to ap‘peal‘c’ax_ﬁe uf) Befor’e :

" this Court, a direction was given that the matter will be. disposcd of -

at. the .stagé of granting special leave as if'it is'an appeal. Hence ,

- this appeal by special leave. Re. C.4. No. 1810/81 : The Parbhani ~
'Distriét Central, Co-operative. bank Ltd., the second respondent )

© . is a co-operative” bank deemed 'to. be registered under the Act.
‘It is a specified sociéty within' the meaning . of the -expression

in Séc. 73G. The term of members of the Board of Djrectors expired.
Accordingly, the Collector of Parbhani, the first respondent - notified

'a programme. of election ‘cOmmencing from” March 30, 198! and. -

-
5

1.



7. . .suvRmis couRt RmeoRts ©  [1984] Is.cR,

. . . - 1 N - - .
ending with the counting of votes and declaratibn of result on April .~

24,1981, The ¢lection was held ahd the result was announced and

respondents No, 3 to 12 were declared elected. ‘Thereafter the meét- _

" ing of the elected members of the Board of Directors is to be con-
. vened to elect the office bearers. At that stage, the two appellants
filed Writ Petition No. 1484 of 1981 in the Bombay High Court
_ Qquestioning the validity of the election of the respondents 3 to 12

inter alia on the ground that the e]ectlon was held in violation of Sec.

' 738 of the ‘Act.

A Division ﬁench of the Bombay H:gh Court held that there
was some confu_smn.between the procedure for election prescribed
~ in the rules and the bye-laws and the one prescribed in Sec. 73 "and

 thesefore, the Colléctor did mot take steps to hold election to the
reserved seats, .The Court further held that the first petitioner did
not take any objection until the whole clection process was completed
and at a later stage approached the Court «to ‘throttle down’ the
'electlon of the office-bearers and that this mlght indicate a waiver . of
the nght on the part of the petitioner and also it amounts to acquies-
cence and therefore, no’ interference is called for at the instance of

the petitioner.” The Court also observed that co-option being Al

alternative to election to the reserved seats, the mandate of Sec. 73B
would be satisfied if the Board of Directors co-opts two meémbers to

provide representation to the two reserved seats, Approaching the '

_ matter from this angle, the writ petition was dlsnnssed "Hence this

' .appeal by special leaVe ) S ¢

The ouf—come of these two ‘app'egis ‘depends upon the construc-

. tion to be put on Sec. 73B which must subserve the underlying,
intendment of that provision. Sec. 73B reads as under :

" “On the committee of such society or class of socie-
- . ties asthe State Government may, by general or special
‘order, direct, two seats shall be reserved, ome for the
members who belong to the Schequled Castes or
" Scheduled tiibes and one for the weaker section of the .
members who have been granted loans from -the society
of an - amount not exceeding Rs. 200 during the -year .
- immediately preceding. If no such persons are elected or
appointed, the committee shall co-opt the Ttequired
* fimberof members on the committee from amongst the
- persons entitled to such representation.” ) .

e
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_ -Section 73 provides that the management of every society shall
vest in a committee, constituted in accordance with the Act, the rules . -A
and the bye-laws. Sec. 73B mandates that two seats shall be reserved S
- on the committee of such society or class of societies- asthe State
‘.-_Government may, by general or special order, direct, (‘Specified:
‘society’ for short) one for the members who belong to the Scheduled
. Castes or Scheduled Tribes and one for the weaker section of the B
members who have been granted loans fromuthe society of an amount
not exceeding Rs, 200 during the , year immediately preceding.
A " Sec. 73B further provides that if no. such -persons are clected or
‘ appointed, the committee shall co-opt the refuired number of+
- members on the committee from amongst the persons entitled to such
! tepresentation. - , - 7 .. C

-

- We may now nbte the rival contentions. Appellants' assert
~ that the reservation in favour of the Scheduled Castes and Seheduled
" Tribes and weaker section of the members on the committee of the
. society manifests a statutory attempt"glvrng effect to the provisions - ., -
of the Constitution especiaily the ome contajned in Arts 43 and 46 - D
and has 1o be given effect as if carrymg out the consntutlonal
. mandate enshrined in Arts. 15 and 16 of the Constitution. Proce-_
~4 ding along this line; it was submitted that a democratic pohty swears
: by setting up démocratic institutions election, neither by appointment
nor co-option. It was submijtted that the Leglslature ‘has clearly E
indicated its preference in favour of election failing which alone the ‘
reserved seats may be filled in by appointment or co-option. They
have called in aid-the chronology of methodology set out in Sec. 738.
‘wherein 1t {s stated that ‘if no such persons are elected or appointed, |
L - the committeé shall co-opt the required number of members on the
committee from amongst the persons entitled to such representation.’ F
Appe]]ants assert that'Sec. 73B.proceeded to make a statutory reser-
~vation of two seats and declared its preference in favour of filling in
= > & pthe reseived . seats by election and that is indicated by the expression;
*if no such persous are elected or appointed,” the committee then in
order not to dgfeat leglslatwe_, intention of giving representation to G
the class in whose favour reservation is.made, shall co-opt the
fequired number of members on the committee, The appellants say
that co-option can be availed of as the last resort and cannot be used -
to supplant election to defeat- the legislative mandate according
priority to election or appointmeént. They say that co-option can . J
~ only be resorted to, to effectuate the purpose underlying Sec. 73B if
. ) and only if an attempt havmg been made at first- prowdmg an '
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= opportumty to ﬁll in reserved seats by e!ectron failing whrch appomt-" o
. “ment and ’chereafter co-optron whlch cannot be equated withelection '
" oor appomtment so that anyone mode may be adopted for filling in

> the reserved seats at ‘thé whim or caprice or sweet will either’ of the
statutory authorzty or the commrttee of memhers :

The respondents excluding the statutory authonty on the other
“hand contend that the object under]ymg Sec. 73B is to provide for

giving an. opportunrt‘?‘ to persons belonging to the class in whose "~

* favour reservation is made such as members of the Scheduled

" 'Casts/Seheduled Tribes or the weaker sectron of the members of the
‘'society to be on the committee, T e primary. importance is of ﬁllmg
_ in reserved seats and not the rnethodo!ogy because the legislature was *
aware that a class of- persons in whose favour reseryation is made

may not be -available for clection, and therefore, “provision for
appointment as also for cqroption has been s1multaneously made in
Sec. 73B. ~The respondents assert that the filling' in of  the reserved

geats is 2’ sme qua non to carry out the mandate of Sec. 73B and not .~
- the mode or method by whrch tne reserved seats are ﬁlled

i

The rival contentrons clearly brmg to th’e fore ‘the questmn of

_ constructron of Sec. B,

The Aet was enaeted in 1960 and it repealed the Bombay. ‘
Co-operative Societies Act, 1925. Sec. 73 prov1des for the vesting of -

- the management of every society in'a committee to be constituted in
accordance with the Act, the rules and the bye-laws. At the commen-

cement of the Act, there was no provision for resefvation of seats in -

favotlr of the members of the Scheduled Castes and the -Scheduled

Tribes and the weaker section of the members Sec. 73B making .
. regervation obligatory was introduced in the Act by Amending  Act

27 of 1969, Why was this speerﬁe amendment made ? Theeworking

of the Act must have".disclosed ‘a sorry state of .affairs ‘that even
though the cooperative movement .was expanding by leaps and ~
bounds, the members of Scheduled Castes and Schedule Tribes or the '
- weaker section of the members of the society were not represented i’
the committee and had no opportunity to participate.in the decision.
 making process, laying down broad policics and management of the-

society. - Art, 43 of the Constitution set the goal that the State
shall endeavour to promote cottage industries on .an 1ndw1dua1 of

co-operative basis in iural areas. ln our onward mareh of economic

L]




- such as seed distribution; credit, dxsposal of agncultmal produce- etc."'- -
.- 'The members of the Scheduled (Castes and" Schedu]gd ‘Tribes pre-f_r e

R
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' -f,mdependence, Indxa was destmed to be ‘a co-operatxve common-.’,.'.‘

.{'ﬁ 775 R

- -"wealth.” Since mdependence, co-operative movement proliferated in .- AT

-all dxrecuons its activites; were diversified,’ more especially in the.

rural areas.. Every. activity of a.person devoted to agnculture ‘in the- RN

rural arca is considerably influenced by the co-operatwe movement,

dominently in rurai areas d:d not remam unaffected by the” glgannc' 2

. strids that the co-opcrative movement took.-. They were directly and_ "<

'commmee elected by democratic process.-. This’ democratlc process.”

substantially affected by i it.. - In order to.avoid ‘that those who - are
= - affected by the movement in’ their. v1tal day to day existence _]oy 2. L L
. second class status by bemg denied the opportunity to be’ represented‘ Gl

- il the management council; and decision making bodies, a* provision "'

_ like Sec. 73B was introduced to ensure represeatation of such persons - T i
- who in the absence of- reservation may find it difficult to be elected to .

" ' the committee- in which'the entire power of management Vests. [

. Absence of representatxon coupled with subjection to " the dictates of i ..

"--the somety would be antithesis-of democrat:c process reducing such” - o
- persons to° serfdom. . A* co-operauve soc;ety isto'be "governed. by a:

: ;'-;must permeate in ﬁllmg in reserved seats - othermse the. commjttee,-_'._ .
~,would not enjoy a. representative character. _One can draw light from~

'.'-'the fprovisions contamed in - Part XVI of thc Constltutmn ‘and - ;,3 S
o cspemally Arts. 330 and 332 whxch prowde for reservation of seats’ - -

""" jn the House of People ‘and.in the. Leg:slatwe Assembly “of - every:—_:

", “*State for the Scheduled Castes and the” Scheduied. Tribes, : The felt. . B
. necessitiés of the time and the hlstoncal perspective -of class. domm- e

L ~ ation led to the constitutional guarantee of reservation so that India

+ - can truly. be 4 Sovereign Socialist Secular’ DemocraticRepublic. A -

- repubhc is made up of mien and mstxtutmns. “That -is why democratlc:f -

- - institutions have to be-set up by prov:dmg for election” and to make . 7

. the démocratic institutions truly -representative,. reservation of seats:;‘-_'ﬁ .
“for ‘those .who on account of their - backwardness, exp]mtatmn and -

o ‘unjust treatment both social and economm cannot. obtain Tepresen- P

SE tation because of the class dommatmn. Th:s is the ¢ ;,enesxs of reser_ e

. vation.. Therefore, any Prov151on making for reservation must; S
. 1eceive such construction as would advance the purpose and “intend-

- “ment underlymg the provision makmg -reservation and not thwart it, = -
,"111 the past'a method of construction was used to: extend a remedial |

statute called proceedifig upon the equity of the statute. - In Hay v e

Lord Pravast of Perth(lj Lord Westbury obsenred that the mode of it

m 1186314Macq-HL-(SC.)535ats44 e T
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: .-'construcnon known as the equlty of the ctatute was very common e

- ';‘-'w1th regard to our earlier statutes, and very consistent with the - -

. principle and manner according to whxch Acts of Parliament - were at oo
. ':_that time framed.”- Undoubtedly, now-a-days' this mode of constru— sl

.. ction has fallen mto disuse : Even though the expressmn ‘the eqult)n L L

--of the’ statute has fallen into disuse, it is stlll in vogue in ‘somewhat

_su:m]ar form in’ that if it is manifest that the prmmples of justice -
_Iequire somethmg to be done whzch is not expressly provided forin -
...-an Actof Parhament a court of justice- will take into consideration S

" “tHe - spirit - and’ meanmg of the -Act apart from the words. In this' .

_ context, ‘ope’ can recall the words. of Jessel MR in Re Bethlem'_"'_' y

Hosp:tal (1) that ‘the cquxty of the statute’ may as well -“mean’ ,such RN

} athmfr ‘as construing an Act accordmg to- its intent, though not | .
: accordmg to its words.’(%) - Alternatwely, one can; ; bring i in Hydon s e
__test more’ often noticed by this Court ‘that in “order to arrive at true. "
.. intendment of a statute, the Court should pose to jtself the qucstxon5° s

(1) what was the situation prior to the provision under construction,

'(2) what mischief or defect was notxccd before mtroducmg the

 provision, (3) whether it was ‘remedial -and (4) the ‘reason for the

R .-.remedy "Applying thn. test the same ‘result would follow masmuch Bt

s lookmg to the position ‘and, the plight of Scheduled”. Castes audj,_
* . Scheduled Tribes'and the weaker section of the members of a society,. _
* though they would be subject to the dictate of the: socxety they had.: = -

" no voice in the managerial councxls and that to. raise the stature

“and status of” such persons so as to . bring them' on the footing of '

'. 'CQuahty with other scgments of the. society, reservation was - prov:ded_

*..in the absence of which thosc in ‘whose favour reservation ‘was made - . ’
© . could not get clected to thé decision making bodies.” While ascer-
" *.taining the true canon of construction apphcable to Sec. 738, these.

“aSpects must stare mto our face. N LY. .f

, Before gomg in search of any extcrnal alds of const.ructxon let? N
e 'us look at the language ‘employed by the Legxslaturo because ‘no .
canon of consttuctlon can be said to be more firmly estabhshed than" - x
. "-this that the Leg1slature uses appropnate Ianguage to manifest its - -
© -+ intention. No- conthersy was raised with regard to. lhe powerof 7
",".:Leg1slature to prescnbc reservation of seats in the committet in which™

~the. management of the socmty vests.. The use’ “of the exprcssxon R

E shall’ m Sec. 73B clearly mandates obl:gatnon to resarve. .

-+ {1) {1875]) L: R. 19 Eq 457 ! vhe,
(5) Craies Statute Law, qucnth Edmou P 101 103 .




fill in reserved seats.
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The next question is how the rcServed seats are to be filled in ?
The section itself clearly manifests legislative infention when it says
that “if no such persons are elected or appointed,’ the reserved seats
may be filled in by co-option. Therefore, the pride of place is

.- accorded to clection of persons eligible to fill in reserved seats. Let
there be no mistake ‘that there is nd. reserved constituency which

may divide the socwty or the electorate. The constituency is the :
general constltuency Only the seats are reserved. This would
1mply that the general body .of members will eIect persons el1g1b1e to

‘,‘ 7 . . .. ‘l

When statute requires a certain thing tobe done in a ceértain -

‘ manuer, it can be done in that-manner alone unless a contrary indi~ -

cation is to be found in the statute. If the Legislature uses expressxon _
“if no such persoris are elecied: @ indubitably suggests that pnmanly

the reserved ‘seats are to be filled in by election. Failing the election,
" one can resort to appomlment ‘or co-option. ‘The chronology of the
,methodology by which seats are to. be filied in as set out in Sec, 73B

clearly mgmfests the legislative irifention. The first and the foremost
pride of place is accorded to election. It ought to be so because a
representative institution ordmanly Jnust be democratlcally elected.

" The section therefore, speaks ‘if no such persons are clected’ which
would mean the authorities. charged with a duty to hold election
- must proceed to arrange for holding the election. If election is held

glvmg out information that there are reserved scats and no candidate
is forthcoming to contest for the reserved seats, the Leglslature in
its wisdom. .provided thatthe seats shall not remain vacant but can
be filled in by two subsidiary methods such as appointment or co«
option which cannot be put on par or equated with election which
is & universally recognised method by which representative institutions

. are set up. Therefore, the language and the chronology of the

methodology of filling in reserved seats employed in Sec. 73B provide -
a clue to its correct constructlon -and there should be no doubt that
opportunity must bé prowded for filling in seats -by election. Itis
the failure of the election machinery to fill in’ the seats which would
enable the concerned authonty to fill in the seats by appointment or

" co-option. - The condition precedent to. ﬁllmg in reserved seats by

appointment or co-option is holding of the election and failure to
elect such persons would permit resort to other methods of ﬂIlmg

in the. reServed seats.

It was submltted that the object underlymg Sec, 73B can as wellﬁ

. be fulfilled by co-optingt wo persons cligible to fill'in reserved seats.
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The more voclferous submtssron ‘was that such constructlon shouId
“be put on a statutory provision which ~ accords with the main thrust

" of the section and not Wlth penpheral requirements which would.

appear to be dlrectory It was urged that the fundamenta] require-

therem mentioned and that must be held to be mandatory and not
" the method by which the representation is* ensured.. ‘Further it was

_‘shows that the method of filling in seats is dlrectory and therefore

_three alternative modes. by which- reserved seats conld be filled in-
" ere prov1ded in the provision itself, Proceedmg along this Jine, it
. was said th‘it co-~option ¢an equally ensure representanon to the -
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. ment of Sec. 73Bis to provide representation to specified classes’

" said that there i is :llummatmg inter cevidence' in Sec. 138 itself which -*

quahﬁed persons to fill in the reserved seats, and that~ therefore, . the -

Court should not upset the entired electlon process on this. account.
" If this approach is ever accepted it would strike a death-knell of the
“democratic principle of giving the constlluency the right to elect its

- representatives and it would be usurped by a coterie of certain elected . - .

‘persons. From enjoying a direct representatlon, the co‘nstltuency .

would move -backwards aiid_ the process of regress would be that
- instead of direct elecnon by the. constituency which is the statutory

-..tight granted by Sec. 73B, the rrght to select would be ~usurped .by_

the Board of Directors who would decide who should be co-opted |

to fill in the reserved sedts. Such a retrograde movement is unde-

mocratic. The struggle to get direct representation cannot be thwarted
in this manner. This becomes manifest from the’ fact that the power
“to co-opt the members to fill in reserved seats is conferred on the.
members- of the committee i.-¢. on the "Board " of Directors.. " To
terscly put the issue in focus, ‘the method of-co-option denudes the
power of the constltuency to elect members and’ is usurped by a

‘puppets, totaliy ignoring whom the constltuency i.e. the general body
-of members would have elécted. If it is the effect of co-option, it

could never be equated with election mich less accorded precedence
over election. by the genera] body of the members that is the consti-- _
- tuency.' Therefore the submission that 'method of . filling in reserved .

seats is directory and therefore any one of the three modes_cdn be
adopted to comply with . the mandatory part cf Sec 738 viz, ﬁlhng
“in reserved seats, does not commend to us.

- Mr. Phadke learned counsel who appeared for the respondents
in one.of the appeals urged that the emphasis is-on filling in ‘reserved

P

) small body like the Board of Du'ectors ' The outcome is not difficult
to gauge. The committee ‘will co-opt members who would be-their -



seats and not the mode or method by wlneh the -seats are- ﬁlled in,"

. In this connection, he. drew our attention to the . unamended byc-law

" No. 40 of the bye-laws” framed by Nasik Merchants Co-operative -~ -
Bank Ltd., the first. respondent in the first matter. After referrmg- o

_ to-the unamended bye-laws, it was urged that there was no provision
for eIectmg members to the reserved seats, He further urged -that

- Sec. 72 requires that the election to the committec has to be held™

accordmg to the Act, the rules and the bye-laws. Reférence was also
made to the procedure for counting for votes set out in rule 61 of

the ‘Maharashira, Spec;ﬁed Co-operative Societies . Election to -
Cominittees Rules, 1971 (‘Rulés’ for short), which provide that the

- Returning Officer shall after the counting of votes declare the candi-

. date to whom the bighest number of valid votes has been gwen as -

“having been elected: It was pointed -out that bye-law No, 40 was -
- amended 4s late as February 13, 1983, which was much later than
~ the date of the impugned election. The amended bye-law did make

provision for election toreserved seats. The High Court has also

- noticed amendment of Rule 61 by Maharashtra Specified Co-opera-
" tive Societies Elections to Comniit;ee {Amendment) Rules, 1979. He
further drew our.attention to the circular dated Ist February, 1979, -

issued by the District Deputy Registrar . of Co-operative Societies at

" Nasik in which he'pointed out thdt the commitice should- co-opt

required number of members on the commitice from" dmongst the
persons entitled to representation on the reserved seats. The spéci-
fied socicties were also requéested to amend the bye-laws as early as

‘possible.” He also drew our attention to a letter dated June 4, 1979 - :

“addressed to the Nasik- Merchant Co-operative Society  Bank. Ltd,

‘by.the District Deputy Registrar; Nasik pointing out therein that if .

the bye-law is not amended the reserved -scats should be filled in by

co-option and that the comphance should be reported before March -
31, 1979. He again - requested the Bank to amend the bye-laws to

bring them in conformity with the requiremeits of Sec. 73B. Rely-

ing on the unamended: bye-law, rule 61 and the aforementloned two’

. documents, it was submitted that the Govcmment itself did not

,' considér election to be the only mode or method of filling in the
,resérved scats and persistently requested the Bankto Co-0pt necessary

number of members to-fill in the reserved seats, and therefore, it is
not proper to invalidate the whole process of elecnon We remain.

g unconvinced."

Sec. 3B prowdes a legnslatwe mandate. Rule 61 has a status -
of subr.ldlary lchs]anon or delegated legislation. Bye- law ofaco-.

’BE. GARAD v COOPT.-BANK (Desai, J. ) ) ' 779
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Operatwe soc;ety can at best have the status of an Artmle of ASSOC[&-‘
‘A. " tion of 4 company governed by the Companics Act, 1956 and as’

- bield by this Court in Co-operative Central Bank Ltd, and Others v.

Additional Industrial Tribunal, Andhra Pradesh and. Others(*) "the 7
bye-laws of a co-operative society framed in pursuance of the prov1- o

- sion of the relevant Act cannot be held to ‘be law or to have the

B force of law.. They are neither statutory in character nor they have”
statutory. flavour so as to be raised to the status of law, Nowif
~ there is any conflict between 4 statute and the subordinate legislation, .

" it does not require elaborate reasoning to firmly state that the statute

*.prevails ‘over subordinate legislatioff and the bye_-]aw if not in con-.
formity with the statute in order to give effect to the statutory provi- ,

C ~ sion the rule or bye-law has to be ignored. The statutory provision

has precedence and must be complied with, Further the.opinion of
the Deputy Registrar as expressed in his circular dated February 1;
1979 and-his letter dated June 4, 1979 has no relevance because his *

. lakc of knowledge or mlsundcrstandmg of law as expressed in his
D  -©opinion has no relevance. -The High Court rclymg upon the afore-
mentloned two documents observed as uuder .

“There i ls ne mconsnstency betwcen Scctlon 73B and
the bye-laws because even the Government has construed
. Section 73B in such manner that even though the bye-laws
E 4re not amended and reserved seats remain unfilled by
" eléction the same can be filled up by co-option.”

F “matter of construction of a legislative ‘measure. It is the function

of the Court to construe legislative measures and in reaching the -

correct mcanmg of a statatory provision, opinion-of executive branch

is hardly relevant. Nor can the Court abdicate in favour of such

opinion.

'Thc provision contained in Chapter XI-A applies to election

to the committees of specified societies cgtegdrised in Sec. 73B. Sec. - -‘
144-C requires. the Collector to draw an election programme and

“arrange for conducting the election or undet his control by the

Returning Officer according to the programme. Now ‘the electlon

(1) [1970) 1 SCR 205

A With respect, we find it difficult to subscribe to this untcﬁable |
approach that a view of law or a legal provision expressed bya
Government Officer can afford reliable basis or even guidance in the .

S

'!



prooramme has to be pubhshed The programme therefore must

. .reservation has. been made,'so as to give notice to persons “eiigible

~ ¢lear from the form. preserrbed for filling in the nomination paper

o Teserved seats would certainly vitiate the whole eIect:on programme.

o contrary to law

tronal Commlssioner 1s restored

. BE GARAD 7. coopr nmrc (Desa:,J) ‘:'p--_78_1” '

in- order to comply with' Jegal formahty show ‘whether any of the -
- seats to be filled Jn are reserved and spec1fy the class in whose favour ‘

for contestm" election to reservcd seats. - This becomes manifestly

bemg Form No 2appended to the rules. In the case of ‘reserved ...
seats a further declaration has to be made in the nomination form .
" that the candtdat. beIongs to Scheduled Castes or "Scheduled ‘Tribes . -
" or Vimukfa Jati or the weaker section candidate: And this declara- T
_tion has to be'signed by-the candidate Thimself.. - Now therefore, the -
Collector, 3 statutory -mthonty charged with a duty to hold electron v
according to the Act, must specify in the eléction programme inter.
"alig that thére are reserved seafs to.be filled in by election and the .
class in -whose favour reservation is. made. ~-This wrll be notice to-
" the members elmble for contesnng electron to. reserved seats so that
they may fillin their . nomrnatlon ‘There is not.even a whispef in S
' . the electlon programme whether any ‘of the seats were reserved.. The - -
"*_omission is glaring and fatal. . As pomted out earlicr,’ election -has -
‘to be'held to form the comrmttee ~Sec. 73, requires the Collector to * -
" hold” election in accordance ‘with the Act including Sec. 73B. The ... ..

. faiture to hold election in accordauce wrth the Act including Sec. 73B -~ - ¢ -
=~ 'would vitiate the’ who e election programme from commencement till = .7 T
theend: It would all the more be so because the farlure to" hold
electron aeeordmcr to the provisions : .of the Act whrch demes an’ .
_“ - ‘opportunity to. the persons - -who are ehglble 'to- get elected to the R

Accordmgly both these appeals succeed Civil Appeal arlsrng
’ from S.L.P. No. 7732/83 is “allowed. and the . decision of the High
. ‘Court is quashed and set asrde and the one: rendered by the Addr-

Orre can safely coacluds that the election is held in violation of
- Sec..73B.. Therefore in our opinion,’ ‘the ‘High" Court wasin error - T
“in", upholding the electron Whlch is ex facre 1llega] 1nva11d and ;

F _‘:..':-1

| P - Civil - Appeal No. 18:0/81 is allowed and the judgment and S
r{ S - “order of the High Court are set aside.. A writ- be’ 1ssued quashmg DA

iy 0. and settmg ‘aside the "election of respondents 3 to 12 to the Board of -
> Drrectors of the Parbham Drstrrct Co-operatrve Bank Ltd. o
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‘ ’I‘he concerned statutory authonty in both the cases sh%ld

A ‘proceed to hold the election afresh as early as possxble and.should
- complete the- process within a period of 3- months from today. Ia
the meantlme, the status quo as on today should continge, There
“will be no orders as to. costs of heating in this Court.

.’

B HSK. - .0 Appedls illowed: "
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