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PASHUPATI NATH SUKUL & OTHERS.
.V.

NEM CHANDRA JAIN & OTHERS.

November 25, 1983 )

-[S. MURTAZA FazaL ALi, O, CHINNAPPA REDDY, &
- E.S. VENKATAR'AMIAH, JJ.] .

1

Consmurmn of India 1950 Arﬂc!zg 98 174, 102 ) (a), 187, 188, 191 (1)
(a), and 193. .

The Represantation of the peop!e Act 1951 Sections 21 33,73 and 52

Candidate elected as Member of State Leg!slanve Assembly—Not taking
oath as Member—Whether could propose a condidate Jor elec twn to Rajya Sabha
and entitied to vote in- such election. .

. N
Secremry & Joint Secre:ary of Srate Legislative Assembl [y— Whether ‘an
officer of Govemmem —Appointment as Returning officer and Assistans Returning
Officer in an elccnon 10 Rajya Sabha— Vahduy of .
Words & Pfu‘éses——Meauing_ of :
. » -
*Goveinment'— Constitution of india 1950, Ariicles 102 (1) (a) and 191 (1)
(a) “an officer of Governmens’—The Representation of the People Act 1951, s, 21.

' Afier the Legislative Assembly of the State was dissolved by the President
elections were held and afier the results were declared the Election Commis-
sion issued a notification containing the names of the members elected for the
constituencies on June 9, 1980. The elected members were _notified that they ‘
could take the oath as required by Azt. 188 of the Constitution af the session of

~ the Legislative Assembly which had been summoned to meet on June 27, 1980

and on subsequent days.la the meagwhile, on June 17, 1980 the Election -
Commission issued a notification calling upon the elected members of the State
Legislative Assembly 1o elcct a person for the purpose of filling a vacancy in

* the Rajya Sabha. For conducting the election the Secretary and Jeint Secretary

of the State Legislative Assembly were appointed rrespecuvely as the Returnmg
Officer and the Asslstant Returning officer.

The appellant and respondent No. 1'in Livil Appeal No, 1775 of 1981
were nominated as the candidates at that election, At the time of scrutiny
respondent No, 1 filed objections to the nomination of the appellant raising tW(;
grounds;—(1) that the appellant was disqualified as he was a Government
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. _ scrvaut and (2) 1hat t‘ic pmpo:.cr tboun an ele»tea mcmbcr of the Assembly,"
A - - was pot qualified to propose the appellant’s candldature as he had not yef taken - ..
© the oath under, Arucle 188 of the Conslttutmn B AT R - )

- The appcllant contcnded that as”. he had rel::red voluntanly from‘
— Govemment service he was. not disqualified for being chosen as 2 member of the .* .
~ Rajya Sabha and that, the propo;cr being an elected ‘member of -the Legislative - } ’
e :Assembly was _competent to.propose gven though he had not taken the oathas . - N
- provided in Art 188. Overrulmg the ol:-_[ccuons the nommatxon papersof the - -’
. - candidates were accepted. In the elcchon 1he appellant was declared elccted as_ L
A mcmberofthe Raj,a Sabha. Rt o - :
ST Respondcnt no.1 thercl‘ore ﬂled an elecuou pelmon. The ’ngh Court set- 07
e as:de the appel]ant s elecnon on. the grounds Ty that as the Secrctary of the "

C ..+ Legislative Assembly was neither an oficer of the: Government nor of alocal - |
. authgnty, he could not *be appointed ‘zs the Returnmg Officér under s2l,and - ‘Y
. (2) that the proposer of the' nominatiorr paper had not made or subscribed the - .\

. oath or affirmation as required by Article 188 .of tiie Constitution on;fhe dateof = : o
T nommahon and conscquéntly thcrc was lmproper acceplance of thc nommatmn

K ofthc appellant R _ : Lo
e ATt 6 IR R
LR The appellanl e Electlon Comm:ss:on of Indm and thc State preferred' S
AppcalstothlsCourt o ;Q_ ST R DT
. S -_ AlIowmg thc Appeals ) ‘ . BN
SR E HELD (1) The word ‘Govcmment in Arhcle 102 (1)(3):. andin . }

Art:cle 191 (l)(a} of the Constitution and the word ‘Government” in the expres- .. -

- ¥ 'sion an-officer of Govemmem in section 21 of the Representation of the People .
.-*Act 1951 should be mtcrpreted liberally -so as". to mcludc w:thm its scope the B

Leg:slature the Execunve and the Judlc:ary. [951 G- H] : '-f ST I r

-
T

o . (11) The ﬁndmg of the ngh Coltrt that the Sccretary of the State chls-__ :
"F.. 'lature could not' be appomted as the- Returning oﬁicer for thc elecnou to :he -

- '_ Ra}yaSabha |sunsustamable [952 AT e ISP

Lttt (m) Tbc express:ons ‘Government‘ and aii o&icer of Government are ,J
“ Dot dcﬁned in the Consn;uhon orin the' chrescntanon of the People Act 1951, E
_' Article ‘367 “of ‘the ' Constitution ‘provides- that ;unless, the context otherwise
| ‘requires, the General Clauses Att, 1897, shall- subjcct to.any adaptat:ons and W
modrﬁcatmns that may be - made therein under’ Article 372 apply for theinter-~
Y pretauon for the Constitution. Section'3 (23) ‘of thé Gcnera! Clauses' Act, 1897 ¢
'-" _gives an mcluswe definition of ‘Govcmrnem and suggcsts that therc may be. " -
", other organs of State which may bemcluded wnhm the meaning of expression . -

AR e ‘Govérnment’, - The expressions “Central Governmeni® 2nd *State Govcmment' }\
"H- - ‘o-are, defined. m section 3 (8) and® sec't:on 3 (60)“ A - general: review of = [ .
N < the constltunonal provisions, shows vanous expresswns nsed initto describe the ™ '

- L i scvcral orga.ns of the State. ln Part I_ the’ expressmns ‘the Upion” 'tho Statc& and .

e f;a*":=~;a~+:1%ﬁ.atmﬁ"f*
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Parliament of India’ and ‘Government andthe Legislature of each of the States”

are found suggesting. that Government is different from the Union Legislature

. or the Legislatures of the States. This is for purposes of Part I In Article 102 - . .

(1) (a)and Article 191 (1) (a) the, expression ‘the Govérnment of India’ and
‘Governmerit of any.State’ are used and they provide that a person holding

- an office of préfit under the Government. of India or a State Government is -
© disqualified for being chosen as a member of Parliament or of a State Legisla-
- ture respectively. Article 93 and Article 187 provide for appointment of
) 'scparate secretariat staff. of each House of Parliament and of the State
Leglslatures respectively. t947 C-H; 948 A]

(iv) After the commencement of the Constltuuon the’ Secrctames of the .

State Legislatures almost as a matter of rule were being appomted as Returning' . .

- Officers for election to the Rajya Sabha and for election to. the Legislative

Couancils of States, and Parliament had not thought it fit to amend suitably,
section 21 expressly including the officers of the State Leg:slatures ‘amongst the
persons qualified to be appointed a$ Returning officers even though it had been.

" amended once by specifically including officers of local authorities. Parliament

all along had treated the Secretaries of the State JLegislatures ‘as ofﬁcers of
Govemment for purposes of section 2E and had found it convenjent to do so.

(951 C-E] '

{v) Even though Article 98 and Article 187 contemplate ‘the establishment
of a separate secretariat stafl for each House of Parlisment and the State Legis-
Jature respectively, . the salaries and! allowauces of the members of that staff are

) pmd out of the Consolidated Fund of India or of the State, as the case may be

after they are voted by the House or Houses concerned. Their appointment and
other conditions of service are regulated by Rules made by the President or the
Govemor ‘ag the case may be, uglil an appropriate law is madc by Parliament
or the State Leg:slaturc (951 F- ] .

(vi} In our Constitution, which has a federal sturcture lherc are both at

thc' level of the Union and at the level of the State detailed provisions pertaining

" to the Leglslaturc thé Executive and thc Judiciary. All the three: organs are
concernéd with the governance of the country the first makes the laws, second

enforces them and the third mterprets them, Sometimes their functions may be

overlapping. All the three organs together consﬂtute the Govemment at their

respectwe level. [950 BC -

\

(vii) The President is a part of the Parliament under Article 79 of the,

* Constitution, Thé executive power of the Union is vested in him.under Article
53(1). At the level of the State the position is analogous. The Governor is a part -
_of the Legislature gf the State under Article 168 (1), The Executive power of the -

State is vesied in him under Article 154 (1) and he is consulted in the - appoint-
ments of the judges of the High Court. While under Article 235 the High Court

-is vested with the control over the Ltubordinate Judiciary of the State, in the case

of dismlssal or removal of a judicial officer- in thc Subordinate Jud1c1ary, the.

" Governor has to issue the order though on the’ recommendatmn made by the
‘High Court. A study of these provisions shows that there is no water- tlght

compartment between the three major ofgans of the State. The Comptroller and

Auditor General of India though he is assigned- an independent status. isan -
- officer under the Union Governmeut.. The Judges of the Supreme Court and of
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a High Court are not servanfs of Government but hold a constitutional office. _

. But the Comptrofler and Auditor-General of India and the Judges of the
Supreme Court and of a High Court are not eligible to contest elections to
Parliament and the State Legislatures in view of Article 102 (1) (3) and Article
191 (1) (a) because they are serving in connection with the affairs of the
Union and are therefore, holding offices of profit under the Central
Government. [950 C-H; 591 A-B)

Pradyat Kumar Bosev. The Hon'ble the Chief Justice of Calcutta High
Court [1955] 2 5. C. R. 1331; Gurugobinda Basu v. Sankari Prasad Ghesal-& Ors.
{196414 8. C. R. 311; Union of India v. Sankal Chand Himatlal Sheth & Anr.

- (197§)1.8.C. R 423, & Hargovind Pant v. Dr. Raghuku[ Tilak& Ors. [1979],3 .

S.C. R 972 referred to.

(viii) The position of a person who works as an officer of the Leglslature.
of a State is also the sme. Even though he belongs under Articlc 187 to the

staff of the State Legislature, he js stili an officer of Government in the broad - '

_sense in which the expression ,'Government is used in Article 102.(1) (a) and

Article 191 (1)(a). If the expression ‘Government used is construed as meaning

the Executive Government only, then it would defeat the very purpose of these
provisions. Similarly he has to be treated as an officer of Government for
purposes of section 21 of the Act also qualified for being appointed as the
"Returning officer for an eiect]on held under the'Act. [951 A C]

2 (i) This i not a case wheré general- elections to the Legislative
Assembly had been Yeld Before the normal tenure of the ex:stmg Legislatjve
Assembly was over. The previous Lejislative Assembly having been dlssolved

_-in February 1980, on the publication of the notification contafning the names of
the elecléd members of the Legislative Assembly on June 9, 1980 under Section
~ 73, the Assembly was deemed (o be duly comitituted. [953 D; 954 D] '

’ (i) An elected member who' has not taken ‘oath’ but whose name -

. appears in the notification published under s, 73 of the Act can take part in all
'non-legislative activities of an elected member. The right of voting at an election
“ to the Rajya' Sabha can also be exercised by him. {957 G] _

in the mstant case the name of the ‘proposer. had been included bcl‘ore
the date on which he proposed the name ‘of the appellant as a candidate in the
notification published under sec. 73 of the Act-and” in the electoral- roll main-
-tained under section 152. There is therefore no infirmity in the nomination!
. ‘ [957 H; 958 A}
o

. (iiy The words sitting and voting’ in Article [93 of the Constitution
jmply the summoning of the house under Article 174 of the Constitution by ‘the
Ciovernor to meet at such time and place as he thinks fit and the holding of the
‘meeting of the House pursnant to the said summons or an adjourned meeting.
An elected member incars the penalty for contravening Article 193 of the Cons-
" titution only when he sits and votes at such a meeting of the House, -Invariabiy
there is an interval of time between the constitution of a house after a general
election, and the summoning of the first meeting of the House, During that
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o interval an elected member of the "Assembly whose name appears in the notifi- -
- o cation issued under section 73 of the Act is entitled to all the privileges, salaries
b ' and allowances of a mémber of the Legitlative Assembly, one of thém being
4 ‘ the right to function as an elector at an eiectlon held for filling a seat in the_

Rajya Sabha. [935 B-D}

Qv} The elecnou for filling a seat -in the Rajya Sabha does not from a
part of the Legislative proceedings of the House carried on at its meeting. Nor
the vote cast at such ap election is a vote given in the House on -any issue

4 . arising before the House, The speaker has no control over the election, The .

' election is held by the Returning Officer appointed for the pirpose. All the
stéps taken in the course of the election fall outside (he proceedings that take
place at a meeting of the House, [955 E-F; 956 B]

s o Bhupendra Nath Basi v. Ra:-:ja': Sa‘n'gh, L L. R. 41 Cal, 384, approved.‘
}' CiviL APPELLATE JumispIcTiON ; Civil Appéal : Nos. 1775
1975 (B}, 2736 (E) of 1981. ' : ' .
. From the Judgment and Order dated the. 10{5 July, 1981 of
« . the Allahabad High Court (Lucknow Bench) in . Electmn Petition
' No. 7 of 1980, ~
3
n M. C. Bhandare T. Srrdharan Ms. . Bhandare. and Ms,
i : Suchar:ta for the Appellant in CA. 1775/81 '
- AT Dr, Y. S Chitale and Ms. A. Subhashini for the Appellant in -
\ : CA No. 1975 of 1981. = . ‘
" - : o
- . - Mrs. S. Dixit .for the Appellant in CA. 2736 of. 1981
N S . Han Shankar Jain and Mr. K. K. Gupta, for the Respondent
ﬁt | N . o " The Judgment of the COurt was delwered by
. S VBNKATARAMIAH,I At the concluswn of the hearing of the
) above appeals on November 16, 1983, we pronounced the following
order - . .

"Hea.rd counsel for the partles The appeals are allowed .
and the order of the High Court is set aside wnthout any Ol'dcr
as to costs.”

Ei T _ We now give eur reasons. -
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Two questions' arise for consideration in these three appeals
which are filed ‘against the judgment and order dated July 10, 1981
of the High Court of A]]ahabad in Election Petition No. 7 of 1980
They are: : :

1. Whether the Secretary of a State Legislative Assembly is
" not qualified to be appomted as the Returning Officer at an

. _¢lection held to il a seat in the Rajya Sabha -

,"2. Whéther a person elected as'a member of 4 Legislative
Assembly but who has not made and subscribed the prescribed
oath or affirmation as required by Article 188°0f the Constitu-

tion can wvalidly propose ‘a person as. a candidate at an elec-

tlon held for ﬁllmg a seat in the Rajya Sabha ?

In Fcbruary, 1980 the LeglslatNe Assemb!y or the State of
Uttar Pradesh was dissolved by the President by issuing a notifica-

~"tion under Article 356 of the Constitution A notification was issued

by the Governor of Uttar Pradesh -under section 15 (2) of the Repre-

sentation. of the People Act, 1951 (hereinafter referred to as ‘the Act’)’
in April, 1980 calling upon ‘all the Assembly constituencies in Uttar .

Pradesh to- elect: members to- the Legisiative Assembly. After the
results of the elections in all the constituenvies held pursuant to thé
said notification were declared, the Election Commission of India
issued a notification containing the names of the members. elected for

" the said constituencies as reqmred by sectiony 73 of the Acton Tune-
-9, 1980 The elected members were notified that they could take the
oath as required. by Article 188 of the Constitution at the session of -

the Legislative Aqnembly which . had been summoned to meet on.

" June 27, 1980-and on subsequent days, .In the meanwhile on June
_ 17, 1980, the Election Commission issued a notification catling upon

the elected members of the Uttar Pradesh TLegislative Assembly to -
. elect a person for the purpose of filling 2 vacancy in the Rajya Sabha. -
By that notification, the Election Commission fixed the follow:ng '

programme for the purpose of the gaid election ;

@) 24.6.1980 . ‘ _aqthe Hist date for makmg nomination. -

(b} - 25.6)1980 — . as the date far scrutmy of the nomi-

nation papers

.
+

(c) 27.6.198_0 . as the last “date. ‘for. withdrawal .of

candidature.
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@) ,4.7_..1980‘ - s ‘the date on which a poll, if neces:

sary, would be taken

() 771980 — . asthe date before:which the election

had to be completed.

_ Shri S.P. Singh, Sccfetary 'of the Uttar Pradesh Legislative
Assembly was appomted as ‘the - Returning Officer -and Shri Uma -,
Shankar, Joint Secretary as the Assmtant Returning Oﬁicer for con~ .

' ductmg the aforesa:d election. . -

Pashupatl Nath Sukul, the appellant in Civil Appeal No. 1175 .

‘of 1981 (hereinafter referred to as ‘the appellant’) and Nem- Chandra
-Jain, respondent No. 1 were nominated as the candidates at- that
‘election. At the time of scrutiny, respondent No. 1 filed objectxons to
. the  nomination of the.appellant raising two grounds—(l) that the
appellant was disqualified as he was a Government servant and (2)
" that the proposer of the cand:dature of thé appellant was not quali-

fied to propose his candidature-as he had not yet taken the oath as

required by Article 188 of the Constitution. The appellant pleaded
-that as: he had retiréd voluntarily from the Government servicé he
was not - disqualified for ‘being chosen as a member of .thé Rajya

~ Sabha and that the proposer of his candidature was an clected mem-
ber of the Legislative .Assembly who was competent to make the .
proposal evet though he had not taken 'the oath as provided in. -

Article 188 of the Constitution. The Objections of sespondent
"No. 1 were overruled and the nomination papers of both the

appellant and respondent No. 1 were accepted by the Returning .

- Officer. At the poll which took place on July 4, 1980 the appellant
secured 325 votes ani respondent No. .1 got 41 Votes. Accordingly
‘the appellant*'was declared to be elected as a member of the Rajya
. Sabha, Aggrieved by.the result ‘of the election, respondent No. 1
filed an election petition before the High Court calling in- question

" the result of the clection on vatious grounds and of them we are’

now concerned with two grounds only and they are (1) that as the
Secretary . of the Legislative Assembly was neither an officer of the
. ‘Government nor of a local authority, he could ot be appo_iu'ted as
the Returning Officer- under section 21 of the Act and (2) that as the
proposer of the nomination paper of the appeilant "had not made or.

subscribed the. oath or affirmation as required by Article 188 of the
. Gonstitution on the date of the nomination, there was improper accep=-

 tance of the nomination of the appellant The appellant, the Election
: Commmsxon of Indla the State of Uttar Pradesh and Shn S P

.
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Singh, the Returning Oﬂicer were impleaded as respondents to the
election petition. The name of the Governor of Uttar Pradesh who
had also been impleaded as a respondent was deleted by the order of
the High Court. The petition was contested by the appellant and

" others who bad been impleaded as respondents in the election peti- -
tion. At the conclusion of the trial, the High Court set aside the
election of the appellant on- the following grounds viz, that
Shri 8. P. Singh, Secretary, Legislative Assembly was not qualified

"to be appointed as the Returning Officer; that the proposal of the
candidature of the appellant by a member of the Legislative Assembly
who had not made and subscribed the oath or affirmation as required
by Article 188 of the Constitution on the date of nomination was
illegal and hence there was improper acceptance of the nomination -
of the appellant and that there was no valid electoral roll in force on
the date of nomination. Aggrieved by the judgment of the ngh
Court, the appelldnt has preferred Civil Appeal No. 1775 of 1981,
the-Election Commission of India has filed Civil Appeal No. 1975
(E) of 1981 and the State of Uttar Pradesh has preferred Civil

Appeal No, -2736 (E) of 1981. All these .three appeals are dlsposed
of by this common Judgment

We . shall first” deal w1th ‘the questlon whether the Secretary of
the Legnslatlve AsSembly was not qualified to be appointed as the
- Returning Officer for the. election, Section 21 of the Act whxch deals

Wlth the appomtment of Returning Oﬁicers reads thus ‘

“21, Returning Officers—For every constitiency, for

" every election tofilla seat or seats in the” Council of
. States and fgr every election by the members of the Legis- -

lative Assembly of a State to fill a seat or seats in the

" Legislative Council of the State, the Election Conimission

shall, in consultation' with the Government of the State,
designate or nominate a returning officer who shall be an -

officer of Government or pf @ local autﬁority A

Provided that nothing in this section shall prevent

" the Election Commigsion from designating or nominating

the same person to be the returning ofﬁcer for more than
one constituency.”

-~ '(Emphasis added).

W
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_The contention of respondent No. 1 which™ has been 'acc'epted '
by the High Court is that the Secretary of the Legislative Assembly

being not an officer-of Government or of a local authority he was

" not qualified to be appointed as the Returning Officer. ‘The argument

is that ‘Government’ in the expression ‘an -officer of Government’

used in section 21 of the-Act méans the Executive only and an officer °

of the Legislature is not, therefore, an officer of Government.

* Thi$ case is an-illustration .of some legal problems - solutions -

for which appear to be quite obvious but when an attempt is made
to give reasons for such solutions one would™ be confronted with

- many difficulties though not insurmountable. . The expressions
‘Government’ and ‘an officer of Government’ are not defined in the

Constitution-or in the Act. Article 367 of the Constitution provides

" that unless the context otherwise tequires, the” General Clauses Act.
"1897, shall, subject to any adaptations and modifications that may be

made therein under Aritcle 372 of the Constitution, apply for the

_ interpretation of the Constitution as it applies for the interpretation
- of an Act of the Legislature of the Dominion of India. Section 3 (23)"

of the General Clauses /ict, 1897 defines ‘Government” as follows :.

43(23) ‘Government” or. ‘the Government’ .shall
include both the Central Government and any State
Government,” ' C ’

The above definition is an inclusive definition and it suggests

' that there may be other organs of State which may be included with-

in the meaning of the expression ‘Government’, The expressions
‘Central Government’ and ‘State.Government’ are defined.in' section
3(8) and section 3(60) of the General Clauses Act, 1897 respectively,
These definitions are to be adopted unless there’ is. anything in the
context to the contrary. A general review of the constitutional pro-
visions shows various expressions used in it to destribe the several
organs of the State. In Part T-of the Constitution the expressions
‘the Union’. ‘the States’ and ‘the Union Territories’ are used: In

~ Article 12 of the Constitution, we find the expressions ‘Government

and Parliament of India’ and ‘Government and the Legislature of

-each of thg States’ suggesting that Government is differént from the

Union Legislature or the Legislatures of the States, This is - for

‘purposes of Part 111 of the - Constitution. In' Article 102(1)(a) and
Article 191(1)(a) of the Constitution, the expressions ‘the Government_

of India’ and ‘the Government of any State’are used and they

provide” that a' person holding an office of profit under the

D

Im-
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' ',Govemment of Indla or 2 State Government is dlsquallﬁed for. bemg

chosen as a member of Parliament or of a State Legxslature respee-

tively. Article 98 and Article 187 of the Constitution- provide for the
appointment of separte secretariat staff of each House of Parliament
- and of the State Legislatures resPeetwely Article 146,and Article 229

of the Constitution respectively deal with the appointment of officers
- and servants of the Supreme Court and of the High Courts; Article

~ 148(5) and Article 318 of the Constitution- respectively deal with the
conditions of service etc. of the employces working in the office of the -

Comptroller and Aiditor-General of India and the Public Service

_Commissions, Part XIV of the Constitution contains provisions relat- .

ing to the services under the Unlon Government and the State Govern:

_.ments. It contains Article 311 which guarantees certain rights which
.. cannot be denied to the employees in the Legislature and in the.-
Judiciary. Dealing with the nature of thé office held by the officers -

working in the High Court, who are governed by Article 229 of the

Constltutlon this Court has observed in Pradyat Kumar Bose v. The

Hon'ble the Chref Juctice of Calcutta High C’ourt(l) thus

', “A close scrutmy of the termmology o used shows a
marked departure in the language of article 320(3)(c)'
from that in articles 310 and 311. Officers and
members. of the staff attached to a ngh Court clearly
fall within the scope of the phrase’ “persons appointed -
to. public services and.posts in connection with.the affajrs . - .
of the State:’ and also of the phrase “a person who js g
member of a civil service of*a State” * as used in - articleg

. 310'and 311. The salarjes of these perdons are paid oyt
of the State funds as appears from article’ 229(3) ‘which
prowdes that the administrative expenses of a High Court

. . . including all salaries, allowances and' pensions payable to.

_or in respect of officers and servants of the High Court,

are chargeable upon the Consolidated Fund of a State,

. The item relating to such administrative expenses has to"

form part of the annual financial statement to be presen

ted to the State Legislative Assembly under article 202

- and estimates thereof can form the subject matter Of the

"discussion in the Leglslature under article 203(1). They

_ must, therefore, be taken “toj hold posts in connection

‘with the affairs of the State.and 'to be] members. of | the
civil service of the: Stat o \

(1) (1955]25.CR. 1331, _

L -
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_ Entry 5 of L1st I of the Seventh Schedule to the Constltutlon
relates to ‘Local Goverpment’ that is to say, the constitution and
powers of mumclpal corporations, improvement trusts, dlStl‘lCt ‘
boards, mining settlement authorities and other local authorities for
the purpose of local self-government or village ddmlmstranon In
each of these cases it becomes necessary to examine the relevant

% provisions of law applicable to it in order to determine whether the.

officers and staff of the various organs are officers of Government -or

- not. Before taking up such examination the meamng of the expressmn
' ‘Government’ has to be ascertamed

A student of Inter}iational Law understands by the expreséion
“State’ as a fully ‘sovereign independent community residingin a -
specified territofy with.a legal capacity to enter into international -

) relations, and having the power to fulfil the obligations whicki the -

international law imposes on the family of nations. It should also
have been admitted or recog 1ised as a State on 2 footing of equality

. with other State's ‘A State implies the cxistence of ,a community .
- .or group of people occupying a geogtraphical area ‘or _territory

. in which they permaanently reside possessing internal soverelgnty and

indepandence of foieign control and a political organisation or

.‘agency through which the. collective will of the people is expressed
~and enforced. The last of the elements of a State referred to above

is generally called as a ‘Governinent. A student of Political Theory

~and Comparative Politics may discribe a Government as a monarchi-

cal; republican, democratic or dictatorial depending upon its peculiar
features, Irmay be federal or unitary, A political philosopher may

~describe a {Government as imperial, colonial, capitalist or socialist. -

The above list is not -really exhaustive. But thesc are only different
forms of Government and" Government here is used in a very broad
sense, From the legal point of view, Government may be described
as the exercise of certain powers and the pérformance of certain
duties by public ai{thoritics or officers, together with certain private
persons or corporations exercising public functions. The structure of
the machinery of Government and the regulation of the powers and
duties which belong to the different parts of this structure are defined

by the law which also prescribes to some extent the mode in which

. these powers are to be exercised or these duties are to be performed
" (See Halsbury’s Laws of England, Fourth Edition, Vol. 8, Para 804).

Government generally connotes three estates, namely, the Legislature,

* the Bxecutive and the Judiciary while it is true that in a narrow Sense’

' it.ds used to connote the Executive only, The meaning to be .assigned



to that express:on thcrefore, depends on the context in wluch it ig
used. ,

’

In our Constitution, which has a federal structure, there are

both at the level of the Union and at the level of the States
" detailed provisions, -pertaining to the Legislature, the Executive
and the Judiciary. All the three organs are concerned with the
governance of the country one organ makes the laws, the second

enforces them and the third interprets them though sometimes -

their functions may be overlapping. ' In this sense all the three
organs together constitute the Government at their respective
- level. It is significant that the President is a part of parliament under

Article 79 of the Constitution, the executive power of the Union is -

vested in him under Article 53 (1) of the Constitution and he
appoints Judges of the Supreme Court under Article 124 (2) and he
can issue an order removing a Judge of the Supreme Court under
Article 124 (4) of the Constitution, of course, subject to the limita-
tions contained therein. At the level of the State too the position is
analogous to the position at the level of the Union. The Governot
isa part of the Legislature of the State under Article. 168(1) of the
Constitution. The executive power ‘of the State .is vested in him
under Articlg 154( 1) and he is consulted in the applontment of judges
of the ngh Court.  While under Article 235 of the Counstitution, the
High Court is vested with the control over the' Subordinate Judiciary
'of the State, in the case of dismissal or removal of a judicial officer
in the Subordinate Judiciary, the Governor has to issue the order
though on the recommendation made by the High Court. A study

» of these provisions shows that there is no water tight compartment

‘between the three major organs of the State. The Comptroller and
Auditor-General of India though he is assigned an independent status
is an officer under the Unioii Government. (See Gurugobinda Basu v.

Sankari Prasad Ghosal & Ors.)(') The Judges of the Supreme Court

and of a High Court are not - -servants of Government but hold a
constxtuhonal office (vide Union of India v. Sankal Chand Himatlal

| ‘Sheth & Anr.(2).and Hargovind Punt v. Dr. Raghukul Tilak & Ors.(%) A

But the Comptroller and Auditor-General of India and the Judges of

the Supreme Court and of a High Court arc not eligible to contest:

“elections to Parifamenf and the State Legislatures in view of Article
lOZ(l)(a) and Article 191( 1)(a) of the Constitution, as the case may

“(1y [1964]4 S.CR. 3L’
() [1978]1 S.C.R. 423. ‘
(3) [1979) 3 S.CR. 972. .

950 - SUPRBME coun'r REPORTS [1984] 1 s.c.R



A

-

* liberally 0 as to include within its scope the Legislature

.

BN. sﬁK‘UL y. N.C, JAIN (Venkataramiah, J.) ‘951

be, because they are serving in connection with the affairs of the

* Union (See Article 360(4)(b) of the Constitution) and are, therefore,

holding offices of profit-under the Central Government. The position
of a person whowworks as an officer of the Legislature of a State is
also the same. Even though he belongs under' Article 187 of the
Constitution to the staff of the State Legislature, he is still an officer
of Government in the broad sense .in which the expression

. “Government’ is used in Atticle 102(1)(a) and Article 191(1)(a) of the

Constitution. If the expression ‘Government’ used here is _construed
as meaning the Executive Government only, then it would defeat the

~ veéry purpose of these provisions of the Constitution. Similarly he-

has to be treated as an officer of Government for purposes of section
21 of the Act also qualified for being appointed as the Returning

. Officer for an election held under the-Act. It is not disputed that .

after the commencement of the Constitution, the Secretaries’ of the
State Legislatures almost as a matter of rule are being’ appomted as
' Retarning Officers for election . to the Rajya Sabba and for election
to the Legislative Councils of States and Parliament has not thought
‘it fit-to amend suitably, section 21 of the Act expressly including-
the officers of the State Legislatures amongst the persons qualified to
be appointed as Returning Ofﬁpers even though it has amended that
section once by specifically including officers of local authorities.

Parliament all along has treated the Secretaries of the State Legisla- -

tures as officers of Government for purposes section 21 and has found
it convenient to do so having regard to the nature of the work to be
carried out by them. Tt may be noted that even though Article 98
and Article 187 of the Consitution contemplate the establishment of
a separate secretariat staff for each House of Parliamert and of the
State Legisiature respect;Ver, the salaries and allowances of the mem- .
" bers of that staff are paid out of the Consolidated Fund of India or

~ of the State, as the case may be after they are voted by the House or

HOuses concerned. Their appomtment and other condmons " of

service are regulated by Rules made by the President- or the Gover.

nor, as the case may be, until appropriate law i Is made by Parliament
or the State Legislature, as the cage may be. We are of the view that

. the word ‘Government’ - Article IOZ(])(a) and in Article 191( I)(a)
of the Constitution and the word ‘Government’ in the exprcsslon ‘an

officer of Government’ in section 21 of the Act should.be Jnterpreted

» 'the Execu-

tive and the Judiciary. The High Court crred in equating the word

" ‘Government’ occurring in section 21 of the Act to the Executive
: Government only and in further holding that the officérs of .the -

. ) ) ) ) ’

D
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’ State Legislature c0u1d not be treated as oiﬁcers of Government for

purposes of that section. The finding of the High Court that—‘the '

- - Sectetary of the Uttar Pradesh State Legislature could not be appoin-
. ted as the Returning Officer for the election to the’ Ra]ya Shaba 15 »
thcrefore, unsusiainable. .

. The second question to be cons:dered is whether thc nommat:on

~of the appellant was liable to be rejected ‘on the- ground that the -

proposer was not eligible to nominate a candidate as he had not made

and subscribed the oath or afﬁi matlon as prescnbed by Article 188 of.

the COtlStltuthll
Sectlon 33:0f the Act prescribes the - requnrements for a valid
npmmatlon It prov1des that the nomination paper should be com-

pleted in the prescribed form and signed by the the candidate. and by -
- - anelector of the consmuem:y as proposer, . Clauses (d) and () of

- section 2(1) of the Act define the ‘words ‘election’ .and ‘elector’

respectively. ‘Election’ means an election to fill a seat  or seats in
: ;clthcr House of Parliament orin the House or cither House of the
Legislaturé of a State other’ than the State of Jammu and Kashmir,
“Elector”’ in relation to a coustituem:y means: 4 person whose name is
entered in the electoral roll of that consntuency for the time being
in force and who is not subject to-any of the disqualifications men-

tioned in seciton 16 of the Representation of the People Act, 1950 (43 -

of 1950). Sub-¢liuse (b) of clause (1} of Article 80 of the Constitution
.~ states that the Council of States (the Rajya Sabba) shall in addition
to twelve members nominated by the Présideﬁt under sub-clause (a)
* thereof consist' of not more than two- ‘hundred ‘and thiriyeight

representatives of the States-and of the Union territories.. Claiise (2)
of Article 80 of the COﬂbtltUthll provxdes that the allocation of scats =

in the Council of States to be filled by representatives of the "States
and of the Union territories shall be in accordance with the provi-

sions in that behalf contained in the Fourth™ Schedule to the. -
Constitution. Clause (4) of Article 80 provides that the representatives -

of each State in Council of States shall be elected by the elected mem-

bers of the Legislative Ass€mbly of the State in accordance- with' the

* . system of proportional representation by means of the single -

transferable vote. Section 152-0f the Act provides that the Returntng
Officer fsr on election by the elected members of the Legislative

Assembly of a State to fill a seat or seats in the Council of States.

' shall for the purposes of such election maintain in' his office in the

prescribed manner and from a list of elected members of that

Leglslatwe ASSembiy CIause c) of sub-rule (1) of Rule 2 of the

. 1 . . . .

”

¥



Conduct of Flectmns Rules 1961 deﬁnes “eIectwn by assemb]y .

members” as an election to the. Council of States by the elected mem-

E -bers of the Legislative Assembly of a'State or by the members of the
- electoral college of a Union territory of an-election to the Legisla-

tive Council of a State by the members of the. Legislative Assembly
of a State. "Elector’ is defined by clause (d) of sub-rule (1) of Rule 2
of the'said Rules, in relation to an election by Assembly members - as
any person entitled to vote.at that electmn .

¥

"In the present case, the noﬂﬁcatlon coutammg thc names - of.

" elected 'members of the Uttar . Pradesh Legislative Assembly who
participated at the election in question had been published under -

section 73 of the Act on June 9, 1980 and that the previous Legisla-
tive Assembly had been dissolved earlier in February, 1980.* This is

not a case where general elections to the Legisiative Assembly had

been held before the normal tenure of the existing Legislative -
Assembly was over. Section 73 of -the Act which prescribes the

~. publication of results of general elections reads thus

“73 ‘Publication of results of general elections to the
House of the People and the State Legislative Assem-

* blies,—~Where a general election is held for the purpose of
constituting a new House of the Pcople or a new State -
Legislative Assembly, there - shall be notified by the-
Election Commission m the Official Gazette as soon as -

"« may be after the results of the clections in all the consti-

tuencies (other than thOSe in which the poll could not be
- taken for any.reason onthe date originally fixed under
clause (d) of section 30 or for which the time for comple- .
tion of the eclection has been extended under the
provisions of section 1‘*3), have. been declared by the ‘
returning officer under the provisions of section 53 or, as
the case may be, Section 66, the. names of the members
elected for those constituencies and upon the issue of such
notification that House or Assemb!y shall be decmed to be
duly consmu:ea'

Provxded that the issue of such nouﬁcatxon shall not
be deemed«—- ‘

(a) to preclude—

* 'P,N. SUKUL . N.C. JAIN (Vénkararamtah J} .. 953
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(i) The taking of the poll and the completion
of the election in any .Parliamentary or Assembly
constituency or constituencies in which the poll
could not be taken for any.reason on the date

originally fixed under clause. (d) of section 30; or

(i) the completion of the e!ecuon in any
Parliamentary or Assembly constituency or consti-
tuencies for which time has been extended under
the provisions of sectibn S3;0r - - . T

(b) to affect the duration of the House, of the People
or the State Legislative Assembly,  if any, functiomng
1mmed1a,tely before the issue of the said notification.”

(emphasis added)

On the publication of the notification on “June* 9, 1980 under

séct:on 73 of the Act in the instant case, the Assembly was deemed

'to be duly constituted. Article 188 of the Constitution prescnbes
the oath to-be taken or the affirmation to be made by every member
of a Leglslatwe Assembly ora Leg:slatwe Counc1] It rea,_ds

“188. Every member of the Legislative Assembly or
the Legislative Council of a State shall, before taking his
~seat, make and subscribe before-the Governor, or some
-person appointed in that behalf by him, an oath or”
affirmation accordmg to the form set out for the
purpose in the Third Schedule.”

Article 191 of the Constitution prescribes ‘the disqualifications
for membership of the chlslatwe Assembly or Legislative Council |
‘of a State. On the incirring of any such disqualification a member of
a Leglslatlve Assembly or a Legislative Council ceases to be a member
" thereof, Article 193 of the Constitution provides. for the penalty for

sitting and voting before making oath or affirmation-under Article 188"

of the Constitution or when not qualified or when disqualified the
penalty being in respect of each day five hundred rupees, to be

“recovered as a debt due to the State. It does not say that if an

elected member of a Leglslatlve Assembly sits and votes before
taking oath as prescribed by Article 188 of the Constitution he shall
automatically cease to be a member of the House, even though it is

possible that hjs seat may,be dcclared as vacant under Article 190(4) _

A
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é _
of the Constifution if for sixty days he is absent from all meetings of.
the House without its permission. Now the question is whether the

. making of oath or affirmation is a condition precedent for being

cligible to act as a proposer of a valid nomination for election to the

- Rajya Sabha. The rule contained in Article 193 of the Constitution,

as stated earlier, is that a member clected to a Legislative Assembly‘

* cannot sit and vote in the House before making oath or affirmation.

The words ‘sitting and voting’ in Article 193 of the Constitution irpply
the summoning of the House under Article 174 of the Constitution by
the Governor to meet at such time and place as he thinks fit and the

_ holding of the metting of the House pursnant to the said summons

or an adjourned meeting, . An elected member incurs the penalty for
contravening Article 193 of the Constitution only when he sits and -
_votes at such a meeting of the House. Invariably there is an interval
of time between the constitution of a House after’ a gencral election _'
as provided by section 73 of the Act and the summoning of the first
meeting of the House. During that interval an clected member of
the Assembly whose name appears in the notification issued under
section 73 of the Act is cntitled to all the privileges, salaries and .
allowances of a member of the Legislative Assembly, one of them
being the right to function as an elector at an election held for filling
-a seat in the Rajya Sahha., That is the cffect of section 73 of the Act
which says that on the publication of " the notification under it the -
House shall be deemed to have been constituted. Thé election in .
question does not form a part of the Legislative proceedings of the
House carried on at its meeting. Nor the votes cast at such an election

- is a vote given in the” House on any issue arising before the House.

The Speaker has no control over the election. The election is held
by the Returning Officer appointed for the purpose, As mentioned
earlier, under séction 33 of the Act the nomination paper has to be -
presented to the Returning Officer between the hours of efeven
o’clock in the forenoon and three o’clock in the afternoon before the
Jast day .notified for making nominations under section 30 of the Act
Then all further steps such as scrutiny of nominations and Withdrawai

- of nominations take place before the Returning Officer. Rule 69 of

the Conduct of Elections Rules, 1961 provides that at in
Assembly members._ where a poll becomes necessary,
Officer for such election shall, as soon as may be after the last date
for the withdrawal of candidatures, send to each elector a notice
. informing hjn_1 of the date, time and-placé fixed for polling. Part VI
~of-the Conduct of Elections Rules, 1961 which contains Rule 69 and

Part VII thereof deal with the procedure to be followed at an election

election by
‘the Returaing -
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by assembly members. Rule 85 of the- Conduct of Elections’ Rules

. 1961 provides that as soon as may be after a candidate has been.
declared to be elected, the returning officer shail grant to such candi-

date a certificate of election in Form 24 and obtain from the candidate

- an: acknowledgement of its receipt duly signed by him and immediately
send the acknowledgement by registered post to the Secretary of the

Council of States or as the case may be, the Secretary of the Legisla-
tive Council. All the steps taken in the course of the- electron thus

fall outside the proceedmgs that take place at’ a meeting of the_

House.

We may here refer to the d(!ClSIOIl of the Calcutta High Cnurt in .
' Bhupendra Nath Basu v. Ranjit Singh.(*) The facts of that case ‘were

these, An election was held en February 14, 1913 to the Legislative

Council of the Governor-General from the constituency consisting of

the non-official additional thembers of the Bengal Legislative Council
each having two-votes to fill two seats in the Legisiative Council of

" the Governor-General. There were at. that time thirty four non-

official additional members but two of them had not taken the -oath
of allegiance at the time of the election as-prescribed by the Bengal
Council Regulation VII." At the election there were four candidates—

the plaintiff Bhupendra Nath Basu, -the Ist defendant Maharaja

Ranjit Singh, the Znd defendant Surendra Nath Banerjee and Nawab

‘Badruddin Haidar. -As a result of the poll the second defendant got.
.22 votes, the first defendant got 18 votes, the plaintiff 17 and- Nawab
‘Badruddin Haidar 11 votes. .Accordingly deféndants 1 and 2- were " :
declared clected to fill the two seats. The plaintiff after being

unsuccessful in his petition to the Governor-General filed a suit
before the High Court questioning the validity- of the. election. He

. prayed “that “the_ votes should be recounted after excluding the votes

cast. by the two members who had not" taken the oath of allégiance,

. Regulation 'VII referred to above provided that every petson elected.

nominated under the regulations should before taking his seat at a
meeting of the Counicil make an oath or affirmation of hrs al]eglance
to the Crown and Regulation VIII provided that if such a person

o “fails to make the oath or affirmation prescnbed by Regulation VII
wnhm such time as the Governor-in-Council ‘hay consider reason.
* able, the Governor, shall by notification in the local Official Gazette -

declare the election or nomination to be void-or his seat to be vacate’’,
Such a declaratlon had not been made on the date of the electmp

-

(1) LLR. _41_..Cal. 334,

1
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The contention of thc plan‘tlff was reJected by the High Court 'in. the '
followmg terms : . »

“Moreovcr Iam not satisfied that the' view of the
Government as to the taking of the vath.of alleglance is
not a correct one. Doubtless the English cases that were

- referred 1o, the case of the Mayar of- Penryn (1 Strange - .
582) and The King v. Swyer (1830) 10 B. & C. 486) hLave '
decided that a person is admitted to a public office,
which requires the oath of allegiance, only when the oath
of allegiance is taken. .That does not get rid of the
difficulty that ariscs from these . Regulations. These
Regulations constitute an electoral College of elected
members of the Local.Council to elect two persons to be
members of the Council of His Excellency the Governor-
General. 1 am not satisfied on the Regulations . that the.
Jearned Advocate-General has called my attention to, that .~
when the electors have the right of gavmg their votes by
means of registered letter, ‘for the purpose of being mem-
bers of electoral college and for that purpese only, that

. the mere fact of election” to” the local ‘Council was ot
sufficient to constitutea person so clected a - membcr of
the electoral college. It is only for the purpose of exercis-
ing the legislative functions conferred by the Regulations -

. and by the Act that the ~ oath of allegiance is requiréd.

. Moreover, as the A_dvocate-Gene;rél has pointed out, the
mere fact of omission to.take an oath of allegiance does
not ipso facto cause a member to vacate his ‘seat; under
Regulation VIII of the Bengal Council. Regulations, the
discretion is given to the Governor as to his declaring a
seat to be vacant if the person _ elected fails to take an .
oath of allegiance.. In my opinion, in this casé the Rule

fails and must be discharged, and discharged with costs.

We are of the view that an'elected member who has not taken
oath but whose name appears In the notification published under
section 73 of the Act can take part in all non-legislative activities of
an elected member. The right of voting at an election to the Rajya

* Sabha can also be exercised by him. In this case since it is not dis- _
puted that the name of the proposer had been’ included before the

date on which he -proposed the name -of the appellant as a -
candidate in the notification published under section 73 of the Act -
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and in the electoral roll maintained under section 152 of the Act, it
- should be held that there was no infirmity in the nomination. For

the same reason’gven the electoral roll which contaified the names of
elected members appearing in the notification issued under section 73

- of the Act cannot be held to be illegal. That is how even respondent
No.l appears to have understood the true legal position as he was also -

proposed as a candidate by an elector who had not yet made the ocath
or affirmation. The second coatention also fails. No other contention
was pressed before us. We are therefore, of the view that the findings
recorded by the High Court on the basis of which the election of the

‘appellant to the Ra]ya Sabha was set aside are erroneous. .

In the result we allow the above appeals, set aside the jﬁdgmeﬁt
" of the High Court and dismiss the election petition filled by respon-
dent No. 1. Havmg regard to the novelty of the question raised in -

this case the parties are directed to bear their own costs throughout.

N.V.K. o ' £ Appeals aildwed’;h :
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