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¥V, \
GURNAM SINGH
May 3, 1982
[R.S. PATHAK AND E.S. VENKATARAMIAH, 11 ]

" High Court Judges' (Condmans of Service) Act 1954—Section and rules
made tRereundes—Rale 2—Scope of —A Judge on'retirement—Whether entitled 16
cash equivalent of leave salary.

On his retirement as Judge of the Punjab and Haryana High Court the res-
pondent claimed cash equivalent "of leave salary in respect of the unutilised
earned leave standing to his credit. His claim was rejected by the Government.

Allowing his petition under Article 226 of the Constitution the High Court
directed the Government to pay the leave salary claimed by him.

'
-

In its petition for grant of special leave the appellant contended that the
High Court Judges’ {Conditions of Service) Act 1954 being a complete code
governing the conditions of service of High Court Judges it would not be per-

. missible to proceed beyond those provisions. to discover any further rights in

favour of the Judges of the High Court.
Dismissing the petition,

HELD.: The High Court was right in upholding the respondent’s claim for
payment of the cash equivalent of leave salary in respect of the period of unati-
lised earned leave at the credit of the Judge on -the date of his retirement in
accordance with the provisions of rule 20B of the All India Services (Leave)
Rules 1955 read with rule 2 of the High Court Judges Rules 1956. [706 B-C]

Section i4(2)(a) of the 1954 Act enables the Central Government to make
rules in respect of, among others, ““any other matter whlch has to be or could be
prescribed.” [703 B] -

The second proviso to rule 2 of the High Court Judges’ Rules, 1956 provides
that, in the case of a Judge of the High Court of Punjab and Haryan, if no pro-
vision had been expressly made in the 1954 Act, as to the cooditions of his
service, they shall be determined by the rules applicable to a member of the
Indian Administrative Service of the rank of Joint Secretary to.the Government
of India stationed at New Delhi, Rule 20B of All India Services (Leave} Rules
1955, which is the rule applicable to a member of the Indian Administrative
Service of the rank of Joint Secretary to the Government of India stationed at
New Delhi, entitles him on retirement from service to the cash equivalent of
leave salaty in respect of the period of unutilised earned leave subject to a maxi-

mum of 180 days. By virtue of rule 2 of the High Court Judges Rules 1956 this
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henafit mustbe:ead as a conditiop of eerwee muoyud by a Judge of the High
Court. [704 B-C, 705 A-B]

The concept of “earned leave” is embedded in the 1954 Act under whlch
the time spent by a Judge on duty constltutes the primary ingredient in the con-
cept of “actual service” which js the reason fBr crediting Joave in the leave
acconnt of & Judge. Although thg g;p;egslon ‘fearned lgpve" is pot emp{pycd
in the 1954 Act the fundamental premige for sragt of leave 1o aludge is that he
has earned jt. Thata Judge earns the leave whrch is credlted to h1§ jeave accopnt
is borne out by the proviso to s. 6 of the 1951 Act The concept op which rule

- 20B proceeds is familiar to end underlies the statutory scheme ‘relating to leave

formulated.in the Act. Tthears a logical and reasonable relationship to the

- eesential content of that scheme; Qo thdf it must be rezarded as a provision

absorbed by rule 2 of the High qurt ,[Rdgea ‘Ryles 1936 jnig the satgtory
structure defining the condrtlons of service of a judge of the High Court.

{705 C-H, 706A}

CiviL APPELLATE JURISDICTION : Special Leave Petltmn No
416 of 1981

.

_From the Judgment and order dated the 5th September, 1980

of the Punjab and Haryaha ngh Court in’ erl Writ Petition No.
1515 of 1980,

L.N. Sinha, Attopney ﬁcnera,!, l{ S. Gurumoorthy & RN, Poddar
for the Petitjoper.

The Order of the Court was delivered by

_PaTHAK, ), This petition for special leave to appeal by the
Umon of India js directed against the judgment gnd order of the
ngh Court “of Punjab and- Haryana holding the rgspopdent, a
retired Judgp of the Hrgh Court entrtled to the pﬁyment of the ggsh

_ cqualent of Jeave salary jn respect of the period of earned leavc at

his credit og the datg qf his rett;ement

The respondent, Shri Gurnam Singh, was a member of the
Supenor Judicial Service in the State of Haryana On February 24,

, 1972 he was appomted a Judge of the High Court of Punjab apd

Haryana and ret:red on March 18, 1980 on attaining the age of 62

" years. On the date of retlrem,ent the respondent had” to his credit

earned leave whrch had not been availed of by him. He clarmpd
that he was entnlpd to receive the cash equivalent of leave salary_
in respect of the per:od of u:iutlllsed earned ]eave He also clalmed
dearness allowauce for the perrod before retirement.  The clalm_
bemg demg,d, phe respondent apphed 1o the nglh Court of Punjab
ang. Harygna for rghef ynder Qrgclﬁ 226 of the Constxtutxon The

LS
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writ petition was allowed by the High Court by its judgment and
order dated September 5, 1980 and a direction was issued to the
Union of India to pay the amount claimed. During the course of the
hearing the Union of India conceded the claim to dearness allowance
in view of the order dated July 3, 1580 of the Government that the
Judges of the High Court were entitled to draw dearness allowance
from December 1, 1979. As to the remaining claim, the High

Court heéld the respondent entitled to the cash equivalent of the:

leave salary for the period of unutilised earned leave by giving him

" the benefit of rule 20-B, All India Services (Leave)} Rules, 1955 by

virtue of rule 2 of the High Court Judges Rules, 1956. The order
of the High Court is assailed before us, .

In our opinion, the High Court is plainly right.' Article 221
of the Constitution provides for the payment of salaries and allow-
ances to a Judge of a High Court. Clause (2) of Article 221

declares :

“(2) Every Judge shall-be entitled to such allowances
and fo such rights in respect of leave of absence and
‘pension as may from time to time be determined by or

. under law made by Parliament aad, until so determined, to
such -allowances and rights as are specified in the Second
‘Schedule :

L

The rights in respect of leave of absence to which a Judge is entitled
may be determined by or under law made by Parliament. Parlia-
ment epacted the High Court Judges (Conditions of Service) Act,
1954, and sections 3 to 13 of that Act classify the kinds of leave
admissible to a Judge, and provide for the maintenance of a leave
account, the aggregate amount of leave which may be granted, the
commutation of leave on half allowance into leave on full allowance,
the grant of leave not due, special disability leave, extraordinary
leave, the rate of leave allowances, allowance for joining time, for

‘combining leave with vacation and the consequences of overstaying

leave or vacation, It also specifies the authority competent to grant
leave. The Union of India says that these several provisions cons-
titute a somplete code and exhaustively set. forth all the benefits
relating to leave to which a Judge of a High Court is entitled, and
that it is not perm1ss1b]e to proceed beyond those provisions to
discover any furthér right'in favour of a Judge. That submlssxon
is inadmissible.  Sub-s. (1) of §. 24 of the'same Act empowers of



~

UNION v. GURNAM SINGH (Pathak, J) 203

Central Government to make rules to carry out the purpose of the
Act. And clause (a) of Sub-s. (2) of 5. 24 specifically contemplates
rules providing for “leave of absence of a Judge”. In other words,

it is open to the Central Government to add to the existing statatory

provisions by making rules in relation to leave of absence. Sub-s.
(2) of s. 24 in fact enables the Central Government to make rules
in respect of several other matters, such as the pension payable to
a Judge, traveliing allowances, use of official residence, facilities for
medical treatment and other conditions of service and “any other
‘matter which has to be, or may be prescribed’’. Now the Govern-
ment of India enacted the High Court Judges Rules, 1956 and rule
2 comprehensively declares : '

) “2. The conditions of services of a Judge of a High
Court for which no express provision has been made in the
High Court Judges (Conditions of Service) Act, 1954,
shall be, and shall from the commencement of the
Constitution be deemed to have been, determined by the
rules -for the time being applicable to a member of the
Indian Administrative Service holding the rank of Secretary
to the Government of the State in which the prmclpal seat "
of the High Court is situated.

Provided that, in the case of a Judge of the ngh Court
of Delhi and a Judge of the High Court of Punjab and
Haryana the conditions of service-shall be determined by
the rules for the time being applicable to a member of the
Indian Administrative Service on deputation to the Govern-
ment of India holding the rank of Joint Secretary to the

- Government of India stationed at New Delhi.

Provided further that, in respect of facilities for medical
treatment and accommodation in hospitals the provisions
of the Ali India Service {Medical Attendance} Rules, 1954,
in their application to a Judge, shall be deemed to have
taken effect from the 26th January, 1950,

Provided also that where at the request of the President,
any Judge undertakes to discharge any function outside his
normal duties in any locality away from of his head-
quarters, the President may, having regard to the nature of
such function and locality, determine the facilities that may
be afforded to such judge including accommodation,
{ransport and telephon¢ so long as he continues to dis-
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charge such function, either wnthcut any payment or at a
concessional rate.”

Rule ZA seis forth the rights of a Judge who avails of an
official residence and Ruile 2B provides the scale of its free
futnishing,

1t is clear from Rule 2 of the ngh Court Judges Rules, 1956,
that the conditions of gervice of 8 Judge of the High Court of Pupjab
and Ifaryana, where not expressly provided in the ngh Court Judges
(Condluons of Scrvnce) .Act, 1954 must be determined by the rules
governing & member of the Indian. Admlqistratwe Sg;v;ge of the
rack of Joint Secretary to the Government. of India 'stationed at

New Delh:

The All India Services (Leave) Rules, 1955 contgin p:pv:snon '

for leave in relation to members of the Al} Indja Seryices, mcludmg
the Indjan Adminjsfrative Serv:ce On fhe date when the ;cspondent
retired thoge rules jnclnded rule 20-B whlch provides :

“20-B. Paympnt of gagt; equivalent of lgayp salary :—

(1) The Government Shall swo-moro sanction to a
member of the service who retires from the service uuder -
sub-rule {1) of rule 16 of the All India Services (Death-

. cum-Retirement-Benefits) Rules, 1958, having attained the
age of 58 years on or after the 30th September, 1977 the
cash equivalent of leave salary jo respect of the period of

- earned leave at his credit on the date of his rétirement,
subject to-a maximum of 180 days. .

(2) The cash equivalent of leave salary payable to a
member of the Service nnder sub-rule (I) above shall also
include dearness allowance admissible to-him on the leave
salary at the rates in force on the date of retirement, and it
shail be paid in one lump sum, as a one-tfime settlement,

(3) The city compensatory allowance and the house
rent allowance shall not be included in calculating the cash

equivalent of leave salary under this rule.

(4) From the cash equivalent so worked out no
deduction shall be made on account of pension and
pensionary equivalent of other retirement benefits,
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It is not disputed that Rule 20-B applies to a member. of the
Indian Administrative Service of the rank of Joint Secretary to the
Government of India stationed at New Delbi. The rule entitles him
on retirement from service to the cash equivglent of leave salary in
respect of the period of unutilised earned leave subject to a.maximum
of 180 days, inclusive of dearness allowance. It is apparent that
by virtue of Rule 2 of the High Court Judges Rules, 1956. this
benefit must be read as a condition of service enjoyed by a-Judge of
the High Court. It may be observed that although rule 20-B of the
All India Services (Leave) Rules, 1955 is a provision of a scheme
applicable to' members of the All India Services, there is nothing.in
its nature and content which makes it inapplicable mutatis mutandis
to the statutory scheme pertaining to leave enacted in the High

. Court Judges (Conditions of Service) Act, 1954. There is also

nothing jn the constitutional position of a Judge of a High Court
which precludes Rule 20-B from inclusion in that scheme. Itis
true that Rule 20-B revolves around’ the concept of carned lcave,
ang the expression “earned leave” has been specifically defined by
clause (d) of rule 2 of the' All India Services (Leave) Rules, 1955 as
“leave earned under rule 10”. But rule 10 merely lays down the

* rate and amount of earned leave. The principle in which “earned

leave” is rooted must be discovered from rule 4, which provides
that *“‘except as otherwise provided in these rules leave shall be
earned by duty only”. The performance of duty is the basis of
earning leave,’ That concept is also-embedded in the High Court
Judges (Conditions of Service) Act, 1954. Under that Act, the
time spent by a Judge on duty constitutes the primary ingredient in
the concept of “‘actual service™,(*) which is the/ reason for crediting
leave in the leave account of a Judge.(®)  Although the expression
‘“‘earned leave” is not employed in the Act, the fundamental premise
for the grant of leave to a Judge is that he has earned it. ' He has
carned it by virtue of the time spent by him on actual service. That

Judge earns the leave which is credited to his leave account is
borne out by the proviso to s. 6 of the Act, which declares that the
grant under s. 6 of leave not due will not be mad “if the Judge is

- not expected to return t duty at the end of such leave and earn the

leaye granted” (emphasis provided). The concept then on which
rule 20-B proceeds is familiar to and underlies the statutory scheme
relating to leave formulated in the Act. It bears'a logical and
reasonable relationship to the essential content of that scheme. On

(1) Clause (¢) sub-s. (1) of 5. 2,

() *Section 4, . | .
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that, it must be regarded as a provision absorbed\by rule 2 of the

High Court Judges Rules, 1956 into the statutory structure defining .

the conditions of service of a Judge of a High Court. We may
observe that even as a right to receive pension, although .accruing
on retirement, is a condition of service, so also the right to the
pajm’ent of the cash equivalent of leave salary for the period of
unutilised leave accruing oum the date of retu'ement must be consi-
dered as.a condition of service.

*

" claim of the respondent to the payment of the cash equivalent of thé
 leave salary in respect of the period of earned leave at his credit on
the date of retirement in accordance with the provisions of rule 20:B
of the All India Services (Leave) Rules, 1955 read with rule 2 of the

High Court Judges Rules, 1956,

The Special Leave petition is dismissed.

P.B.R.  Petition dismissed.

In our judgmént, the I-iigh Court is {right in upholding the .



