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I. K. VASAVADA & ORS.
. ’. .
CHANDRAKANTA CHIMANLAL BHAVSAR & ANR.
August 28, 1975
[A. ALAGIRISWAMI, N, L, UNTWALIA AND S. MURTAZs FAZAL AL, 1]

States Reorganisation Act, 1956—Sec. 115(7)—Bombay States Reorganisa-
tion Act, 1960—Sec. 810b) and Sec. 87—Change in conditions of service to the
disadvantage of allotted  governmenr  emplovees—Approval of the Central
Government under carlicr Resorganisation Act—Circnlar of Central Governs
ment dated 11th May, 1957,

The appellants and the respondenls were originally servants of the Stale of
Bombay and were allotted to the State of Gujarat on its formation on Ist of
May, 1960. The State of Gujarat issued certain orders in the year 1962 and
thereafter which provided that passing of G.D.C. & A.  eXamination was
necessary for the purpose of getting a promotion to the higher grades. It also
provided that persons who were already promoted would lose their increments
and in some cases further increments were stopped unless they passed the sad
examination. The respondents filed a Writ Petition in the High Court of
Gujarat challenging the validity of the sald orders on the ground that the said
orders varied the conditions of service of the respondents to their disadvantage
without the approval of the Central Government. The respondents contended
that they had passed all the prescribed departmental examinations, as required
by the Rules of the State of Bombay, The High Court of Gujarat struck
down the said orders o the ground that they varied the conditions of service
of the allotted employees to their disadvaniage without the approval of the
Central Government, *

On appeal by special leave, ii was contended by the appellanis :

(1) In view of the circular of 1957, the conditions of service of the ermt-
ployees of the then Bombay States in so far as promotion is concerned conld
have been varied to their disadvantage. The said tight of the State of Bombay
was available to the State of Gujarat,

(2) No circular similar to the 1957 circular was required to be issued under
s. 81(6) of the Bombay State Reorganisation Act.

The respondents contended that the circular issued on 11th May 1957 was
unde_r the States Reorganisation Act of 1956 and cannot, therefore, apply in
relation to the provisions of the Bombay States Reorgamisation Act of 1960,
which came into force subsequently.

Allowing the appeal, '

HELD : (1) The condition of service applicable to the emnlovees of the
State of Bombay included not merely the rules made under the proviso to Art,
309 of the Constitution, It also included a liability o be subjected to any
other rule that might be made under that nroviso till Ist May 1960 by the
State of Bombay. The reorganised State of Bombay could have made tules
making the G.D.C. & A. cxamination a neccessarv qualification for promotion
even though there was no such rule enddier, Therefore, the conditions of
service of the servants of the reorganised State of Bombay before Ist of May
1960 included a condition that thev would be subject to any Tule mads by
that State in respect of their promation. [503-AB, DE]

(2) The power granted to the reorganised State of Bombay should be

deemed. to accrue to the successor States, that is, the States of Maharashtr
and ‘Guarat. [503F] ‘ ’ hera

(3) Section 87 of the Bombav State.Reoréanisation Act, 1960 provides that
the provisions of Part If of the State Act shall not be deemed o have ef;ected
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any change in the territories to which any law in force immeédiately before
the appointed day extends or applies. Section 2(d) of the said Act defines
“law” as including any enactment Ordinance Regulation, order, bye-aw, rule,
scheme, notification or other instrument having the force of law in the whole or
in any part of the State of Bombay, The circular of 11th May 1957 was, there-
fore, law, and would, therefore, continue to be in force in the new States of
Maharashtra and Gujarat. The Gujarat Government, therefore, even in terms
of the circular of the Central Government dated 11th May 1957 was competent
te make the rules which they made in 1962 thereafter. [503G-H, 304A-8]

CiviL APPELATE JURISDICTION : Civil Appeal No. 1856 of 1970.

Appeal by special leave from the judgment and order dated the
24th June, 1969 of the Gujarat High Court in Special Civil Applica-
tion No. 231 of 1968.

V. M. Tarkunde, V. N. Ganpule and P, C. Kapur, for the aprellant.

§. T. Desai, Rajen Yash Paul and R. B. Datar, for respondents
1, 3,46 & 8. ) '

M. V. Goswami, for respondents 11-54,
M. N. Shroff, for respondent 9.

8. T. Desai, P. H, Parekh and Manju Jaitley, for respondent 7 &
Intervener (K. C. Swami & Ors,)

The Judgment of the Court was delivered by

Avaciriswaml, J.  This appeal filed in pursuance of special Ieave
granted by this Court by certain officers of the Co-operation Depart-
ment of the Government of Gujarat is against the judgment of the
High Court of Gujarat in a writ petition filed by the respondents.

The appellants as well as the respondents (hereinafter called
petitioners) were originally servants of the State of Bombay and were
allotted to the State of Gujarat on its formation on 1st May, 1960.
The petitioners alleged that they had passed all the prescribed depart-
mental examinations as required by the rules of the State of Bombay
and challenged the validity of certain orders of the Government of
Gujarat. One of them was ap order of May 10, 1962 which provid-
ed that persons alrcady promoted would have to pass the ¢xamination
of G.D.C. & A. within a period of three years and if they did not their
increment would be stopped and if they have reached the maximum
of the scale their pay would be reduced to the next lower stage, until
they passed the examination. It also laid down GD.C. & A. as a
necessary qualification for promotion. Another impugned order was
dated June 18, 1965 which contained rules made under the proviso to
Article 309 of the Constitution of India and laid down the qua'ifica-
tion of G.D.C. & A. examination for promotion. They also complain-
ed against an order dated January 23, 1968 that they should draw no
further increments and what had been paid to them earlier without
giving effect to that order should be recovered.
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It is unnecessary to set qut the impugned orders in extenso. For the
purposes of this case it is enough to say that the main grievance of the
petitioners before the High Court of Gujarat was the laying down of
the qualification of G.D.C. & A. for purposes of earning increments
as well as for promotion. They complained that under the rules in
force in the State of Bombay they were not required to pass this exami-
nation either for earning increments or for promotion and the rules and
resolutions of the Government of Gujarat laying down the passing of
the G.D.C. & A. examination as a necessary qualification for promo-
tion as well as for earning increments contravened s, 81(6) of the
Bombay Re-organisation Act, 1960 which is in pari materia with
s. 115(7) of the States Re-organisation Act, 1956. The appellants
who were the respondents in  the writ petition had passed the
GD.C. & A. examination and therefore been promoted earlier than
the respondents who were the petitioners and had therefore been im-
pleaded as parties to the writ petition,

As regards the complaint about the petitioners not being allowed
to get future increments till they passed the examination and reduction
by one stage of persons who had reached the maximum in their grade
and the recovery of the amounts which they had already drawn, they
are no longer the subject matter of any grievance because the State of
Gujarat have removed those grievances by Note 1 to Regulation
13(4) (iii) found in the order of the Government of Gujarat dated
September 14, 1967 at pages 17 to 22 of the paper book. There is
a certain amount of confusion in the records regarding this. As
against the rule above referred to there is an order dated 23-1-1968
ordering recovery. But it was made clear during the course of the
arguments that no recovery will bo made. We are, thercfore, concern-
ed only with the question of the validity of the orders of the Govern-
ment insofar as they laid down the qualification of G.D.C. & A. as
one of the requisites for promotion to higher posts.

Before the High Court it was contended on behalf of the State of
Gujarat that immediately before the “appointed day” the petitioners
were governed by the 1939 Bombay Rules, of which Note to Rule 6-A
provided the passing of the G.D.C. & A. as a qualification for promo-
tion. On the ground that what was produced was a typed compila-
tion consisting of some circular letters and rules of the Cooperative
Department and that the learned advocate appearing for the Govern- .
ment had not been able to tell the Court whether the rules were gazet-
ted or otherwise notified rules and whether they were made in any par-
ticular year and by what authority and under any particular provision
of Taw and that it was not known when the ‘note’ to the rule was added
the High Court held that it would not be proper to rely upon Rule
6-A and that a note to a rule had in any case no legal effect,

In the cowrse of arguments before this Court the relevant rules
were sought to be produced. Based on the existence of those rules
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and on the decision of this Court in Mohd, Shujat Ali v. Union of
India(") it was argued on_behalf of the appeliants that rules relating to
promoticn do not come within the scope of 5. 81(6). The above decision
of this Cort was concerned with s. 115(7) of the States  Reorganisa-
tion Act. There was in that case a circular of the Central Govern-
ment dated May 11, 1957 to all State Governments stating, among
other things, that so far as departmiental promotion was concerned the
decision of the Central Government was that “it would not be appro-
priate to provide any protection in the maltter”. Onp the basis of that
circular it was pointed out by this Court that so  far as departmental
promotion was concerncd the State Governments might, if they so desir-
ed, change the conditions of service amid for this purpose they might
assume the previous approval of the Central Government as required
by the proviso to s. 1153{7) and as the Central Government had given
its approval to any alteration which the State Government might wish
to make in the conditions of service relating to departmental promo-
tion they did not need to be protected, and held that the Andhra Rules
and Andhra Pradesh Rules regarding promotion did not contravene
the proviso to s. 115(7). In view cf this decision the question whether
there was any corresponding rule in the State of Bombay before the
parties in this case were allotted to the State of Gujarat becomes
academic, Whether there was or there was not any rule governing the
partics while they were serving the Bombay State requiring that they
should pass the G.D.C. & A. examination in order to qualify for pro-
motion to higher posts the rule made by the Gujarat Government in
1962 should be held to be not hit by s. 81(6) of thc Bombay Reorga-
nisation Act, 1960,

It was, however, argued on behalf of the petitioners that the circu-
lar of the Central Government which was under consideration by this
Court in the decision above cited was dated 11-5-1957 and cannot
therefore apply in relation to the provisions of the Bombay Reorganisa-
tion Act, 1960 which came into force subsequently. But there is a
fallacy in this argument. Section 81(6) rcads:

“Nothing in this section shall be deemed to affect, after
the appointed day the operation of the provision or the pro-
visions of Chapter I of Part XIV of the Constitution in rela-
tion to the determination of the conditions of service of per-
sons serving in connection with the affairs of the State of
Maharashtra or Gujarat,

Provided that the conditions of scrvice applicable imme-
diately before the appointed iay to the case of any person
provisionally or finally allotted {o the State of Maharashtra
or Gujarat under this section shall not be varied to his dis-
advantage except with the previous approval of the Central
Government.”

(1) A.I.R. 1974 S, C. 1631,
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~ The question, therclote, is what werc the conditions of service appli-

cable immediately before the appointed day to the parties in this case ?
They were the rules and orders applicable to them when they were
servants of the State of Bombay before May 1, 1960. The conditions
of service appucable to them included not merely the rules made under
the proviso to Article 309 of the Consutution. It also included a
liability to be subjected to any other rule that might be made under that
proviso till May 1, 1960 by the State of Bombay. The States Reorga-
nisation Act, 1956 was also applicable to them, It would be remem-
bered that under the States Reorganisation Act, 1956 the new State
of Bombay included not merely the pre-reorganisation State of Bombay
but also areas of Kutch, Maraibwada from the old Hyderabad State
and the Vidharba region from the old Central Provinces and Berar. In
respect of all Government servants who were allotted to the reorga-
nised State of Bombay s, 115(7) of the States Reorganisation Act
applied. It was under the proviso to that section that the above men-
tioned circular of May 11, 1957 was issued by the Government of
India. WUnder that circular it was open (o the rcorganised State of
Bombay to make any rules for promotion -of its servants which were
not applicable to them before the formation of the reorganised State
of Bombay. In other words the reorganised State of Bombay had the
right to make rules regarding those Government servants including the
parties in this case. The rcorgonised State of Bombay could have
made ruics making the G.D.C. & A. a necessary qualification for
promotion cven though (here was no such rule carlicr. Thereforé the
conditions of service of the servants of the reorganised State of Bombay
before Lst of May, 1960 included a condition that they would be sub-
ject to any rule made by that State in respect of their promotion. The
power granted to the reorganised State of Bombay should be deemed

to accrue to the successor States, that is, the States of Maharashtra
and Gujarat.

We may in this connection refer to s, 87 of the Bombay Reorgani-
sation Act, 1960 which reads :

“87. Territorial cxtent of laws—The provisions of
Part 1T shall not be deemed to have elfected any change in
the territories to which any law in force immediately before
the appointed day extends or supplies, and territorial refe-
rence in any such Jaw to the State of Bombay shall until
otherwise provided by a competent legislature or other com-
petent authority, be construed as mecaning the territorics
within that State immediately before the appointed day.”

Law is defined in that Act in s. 2(d) as follows :

) “law” includes any cnactment, ordinance, rcgu_lation,
order, byelaw, rule, scheme, notification or other  instru-
ment having, immediately before the appointed day, the forcs
of law in the whole or in any part of the State of Bombay;
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The memorandum of Central Government dated 11th May, 1957 was
an approval in terms of the proviso to sub-s. (7) of s. 115 of the
States Reorganisation Act. It is, therefore, an order or other instru-
ment having the force of the law for the purposes of the definition ot
‘law’. That circular had certainly the force of law in the whole of
the State of Bombay and as s. 87 provides that that law would conti-
nue to be in force within the territories of the State of Bombay imme-
diately before the appointed day which, included the territories of the
State of Maharashtra as well as the State of Gujarat the reference to
the State Governments in the circular would include reference to the
Governments of the State or Maharashtra and the State of Gujarat.
It should, therefore, be held that even in terms of the circular of the
Ceniral Government dated 11th May, 1957 the Gujarat Government
was competent to make the rules which they had made in 1962. The
argument on behali of the petitioners therefore that no approval
could have been igiven in terms of s. 87 of the Bombay Reorganisa-
tion Act by a circular issued even in 1957 before that Act was passed
has no force.

The result is that the order of the Government of Gujarat State
of 1962 laying down the G.D.C, & A. cxamimation as a necessary
qualification for promotion should be held to be valid. The appeal is
therefore allowed and the judgment of the Gujarat High Court set
aside. We, however, make it clear that no recovery shall be made
from the respondents. In the circumstances of this case there will be
no order as to costs.

P.HP. Appeal allowed.
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