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SANT NARAIN MATHUR & ORS. A 
v. 

RAMA KRISHNA MISSION & ORS. 
September 27, 1974 

[H. R. KHANNA, M. H. BEG ANo·v. R. KrusHNA IYER, JJ.] 

Practice and Procedure--Starement in the Hi~h Court judgment that certain B 
issues were conceded whether can be challenged before the Supreme Court parti­
cularly when it was IWt challen1<ed i11 the Leave Application and the Special 
Leave Petition-Permission to raise a new plea to be determined on what 
grounds. 

Dr. Chandan Singh had two sons Tegh Singh and Shamsher Singh and two 
daugh le rs Deva Devi and Lakshmi Devi Dayali Devi was the wife of Sham-
sher Singh. Dr. Chandan Singh execuied a will in 1897, Chand.in Singh and 
Tegh Singh died. Thereafter Shamsher Singh executed a will in 1944 in C 
favour of Raina Krishna Mission arid making provision for the residence and 
maintenance of his wife and sister. Mr. Mitra the executor obtained a probate 
of the will in spite of the opposition of Dayali Devi. The Division Bench of 
the High Court confirmed the· grant of probate by the Single Judge. Therefore, 
Da)lali Devi filed a suit for a declaratton that' she was the owner of the pro­
perties left by her husband. The said suit was dismissed. The High Court 
dismfased the itppeal. In the meanwhile, a suit for possession of the property 
bequeathed to Rama Krishna Mission was filed where Deva Devi was lmplead- D 
ed as a defendant on her application. The Trial. Court awarded the decree for 
possession in favour ofr Rama Krishna Mission. Dayali Devi filed an appeal 
against that judgment in the High Court. During the pendency of the appeal 
in the High Court Deva Devi and Dayali Devi died. Four perso!ls including 
the appellants applied to the High Court to be substituted as legal representa-
tives of Dayali Devi on the ground that Dayali Devi had executed a will in 
their favour 2 days before her death. The High Court dismissed the appeal. 
The High Couri judgment mentioned that it was not challenged by the appellants E 
that a part of the bequeathed property was self-acquired property of Shamsher 
Singh and that Shamsher Singh had become full ow11er of the share of Tegh 
Singh. It was contended on b1:half of the appellant tha.t the observations in 
the High Court judgment about the concession are erroneous. 

HELD : The observation of the High. Court that certain findings were not 
challenged is unequivocal and it is difficult to believe that the Learned Judges 
of the High Court would erroneously say so. The same counsel who argued 
the appeal also filed the Application for Leave which is silent on the point. . F 

1 Even in the Special Leave Petition filed in this Court no ground was taken that 
the observation of the High Court was incorrect. [193 E·HJ 

The contention that Shamsher Singh was owner of only t share of the 
estate of Chandan Singh after the death of Tegh Singh was not allowed to 
be raised for t!ie first time · in this Court. While disallowing the appellant to 
raise the contention this Court took into account .various facts including the fact 
that the plea is being set up by persons who admittedly had no relationship 
with Chandan Singh, Shamsher Singh or Dayali Devi. Another fact which G 
weighed with this Court is that the suit giving rise to this appeal was instituted 
more than 16 years ago. The suit instituted in 1958. was the off-shoot of the 
litigation which started in 1946 and it is time that a final curtain is drawn on 
the long litigation. The Court in this context observed : 

"Deva Devi and Dayali Devi, who claimed rights and interest in the 
propert~· is. dispute, are now no more. So is Capt. Mitra who was the party 

·arrayed agamst the two ladies in the litigation. It is time in our opinion. that 
we draw the final curtain on this long drawn litigation and not allow its H 
embers to smoulder for a further length of time, more so wh~n the principal 
cont~stants ha.ve all depHted bo·wing as ft were to the inexorable .Jaw of 
11:11\lre." [195 D-HJ 
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CIVIL APPELLATE JUR~SDICTION : Civil Appeal No. 689 of 1973. 

Appeal by special leave from the judgment and Order dated the 
October 19, 1972 of the Allahabad, High Court in First Appeal No. 
360 of 1963. 

Sri Narain Andley, O. C. Mathur and D. N, Misra, for the appel· 
!ant. 

B. Sen, P. K. Chaterjee and G. S. Chatterjee, for the respondent. 
The Judgment of the Court was delivered by 

KHANNA, J ,-'-This is an. appeal by &pecial leave against the 
judgment of. the Allahabad High Court affirming on appeal the decision 
of ·the trial court whereby a decree for possession of the property in 
dispute had been awarded in favour of Capt. J. N. Mitra deceased­
plaintiff, now represented by Rama Krishna Mission and other res­
pondents, against Smt. Dayali Devi and Smt. Deva Devi deceased;. 
defendants, now represented by Sant Narail). Mathur and other appe!-. 
!ants. Although the question iDJVolved in appeal lies witbin a narrow · 
compass, the case has a long history going oack to the. end of the 
last century, and it would, therefore, o.e necessary to set out the de­
tailed facts. "Dr. Chandan Singh who hailed from Pilibhit settled 
in Debra DullJ towards the end of the last century. Dr. Chanda11J 
Singh had two sons Tegh Singh and Shamsher Singh and two.daughter~ 
Deva Devi and Lachmi Devi. Dayali Devi was the wife of Shamsher 
Singh. On March 26, 1897 Dr. Chandan Si~h executed a will. 
After making provision for the maintenance of his two wives and the 
marriage ·expenses of daughtef Deva Devi, Dr. Chandan Singh be­
queathed his estate in eq'\Ull shares to hinons Tegh Singh and Sham­
sher Singh for their life time: The relevant part of .clause .6-B of the 
will read as under : · 

. "By way of policy I deem it necessary to make it clear that 
by this writing I want to give a moiety share, at the most, to 
each of m¥ b~th ~he s<;ms, in_ the income of the estate left by 
me for their life-time; and after each of them, his son or legal 
heir shall have absolute proprietary right to the extent of one­
half subject to the age aforementioned. In case one of the 
brothers dies issueless and the other brother may be alive at 
that time, (i.e., after the death of the former), then the de­
ceased brother's wife shall be entitled to receive maintenance 
allowance only and the property shall vest in the surviving 
brother. Should both of them die issue!ess, their legal heirs 
shall become entitled to all as mentioned above, at the most, 
to the extent of one-half share." · 

Chanda11 Sin~ died on April 1, 1897. Tegh Singh, elder son of Chan" 
dan Singh, died issueless in.1908. On July 1~, 1944 Shamsh~r Singh, 
younger son of Chandan Singh, executed a will. Shamsher Singh be . 
fore that had been ~arried to. Dayali Devi but he had qo issue froid 
her. · The will relat~d to the entire estate of Shamsher Singh, includi~ 
the property in dispute, and was executed by Shamsher Singh on the 
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assumption that he was the full owner of that property. By this will 
Shamsher Singh appointed Capt. J. N. Mitra as the executor of his 
estate. Shamsher Singh gave a rjght of residence. and maintenance t0 
his wife Dayali Devi. He also made provision for the residence and 
maintenance of his sister Deva Devi. The entire estate. was bequeathed 
to Rama Krishna Mission and the bequest was to take effect after the 
death of Dayali Devi. Shamsher Singh died issuekss on January 20, 
1946 leaving behind his widow Dayali Devi and sister Deva Devi. 

On December 10, 1946 Capt. J. N. Mitra applied for grant of pro­
bate of the will of Shamsher Singh in the A1.lahabad High Court. Dayali 
Devi contested the aforesaid petition and al•o set up a rival will. The 
High Court did not accept the plea of Dayali Devi regarding the rival 
will. Probate. was granted to Capt. Mitra on March 18, 1949. Dayali 
Devi filed Letters Patent appeal against the order of the single Judge 
granting probate to Capt. Mitra but her appeal was dismissed on 
March 14, 1952. 

On July 15, 1952 Dayali Devi filed civil suit No. 54 of 1952 against 
Capt. Mitra, Rama Krishna Mission and Deva Devi in the court of the 
Civil Judge Debra Dun for a declaration that she was the owner of all 
movable and immovable properties of her husband Shamsher Singh. 
According to the claim of Dayali Devi, as the legal heir of Shamsher 
Singh she became entitled to the aforesaid properties under the will of 
Chandan Singh. Dayali Devi's suit was dismissed by the trial court on 
November 7, 1958. It was held that Dayali Devi did not acquire any 
interest under the will of Chandan Singh. The trial court came to this 
conclusion on the basis of the Privy Council decision in Tagore v. 
Tagore(~) that a bequest in favour of unbo_rn persons was void. It was 
observed that Chandan Singh di~ not intend to give any property to 
any legal heir of his sons except. to their sons. The court held that part 
of the property bequeathed by Shamsher Singh was his self-acquired pro­
perty. It was also held that Shamsher Singh was entitled to one half 
share for his life in the property bequeathed to him by Chandan Singh. 
Regarding the other half share · which was b~ueathed for his life to 
Tegh Singh, the court held that after Tegh Singh s death Shamsher Singh 
became absolute owner of that. As Dayali Devi was held not entitled 
to the property in question utlder the will of Chandan Sil)gh, her suit 
was dismissed. 

Dayali Devi filed appeal No. 605 of 1958 against the judgment and 
decree of the trial court dismissing her suit. The Allahabad High Court 
dismissed the appeal as per judgment dated November 21,. 1961. It 
was held by the High Court that Chandan Singh never intended to give 
by his will to his sons widows anything more than· a right of mainlen­
ance. Dayali Devi as such was held to have no tight in Chandan Singh's 
property under his wilL ' Shamsher Singh, it was further held, was the 
heir of Tegh Singh ,who had died issueless. There was, in the opinion 
of the High Court, no difficulty in the way of Shamsher Singh executing 
a will with resp~ct to half of the estate of Chandan Singh which had 
been earmarked fot the maintenance of Tegh Singh. As regards the 
other half share intended for Shamsher Singh, although the High Court 
observed tliat, his . sister Deva Devi seemed to be his legai heir, it did 

(l) I.A. Supp Vol. 1872·73 p, 43. 
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not go into this aspect of the matter as Deva Devi.had made no ciaim .. 
Another finding of the High Court was that Dayali Devi was born in 
1904 and as such was not in existence at the time of the death of Chan­
dan Singh in 1897. Following the case of Tagore v. Tagore (supra), 
the High Court held that Dayali Devi being not in existence at the time 
of Chand an Singh 's death could not acquire any interest in his estate 
under his will. Dayali Devi was consequently held not entitled to •;hal­
lenge Sharnsher Singh's will. 

In the meantime during the pendency of Dayali Devi's suit No. 54 
of 1952 in the trial court, Capt. Mitra filed on February 1,1958 suit 
No. 31 of 1958 giving rise to the present appeal against Dayali Devi. 
This was a suit for possession of the property, details of which are as. 
under: · 

(1) Kothi No. 7 Kutcheri Road, Debra Dun known as 
Tegh Villa. 

(2) One shop being part of No. 4, New Road, Debra Dun 
in which a Chemist and Druggist's business styled Dr. 
Chandan Singh & Sons used to be run. 

(3) Haveli being part of No. 4, New Road, Dehra Dun in 
the occupation of Shri B. K. Mukherji Vakil tenant. 

( 4) Haveli being part of No. 4, New Road, Debra DI.Jn. 

(5) Kothi known as Visbranti situated at Kishanpura, 
Rajpur Road, Debra Dun. 

E Capt. Mitra claimed p9ssession of the above mentioned properties as the· 
executor appointed under the will of Shamsher Singh. 

Deva Devi was impleaded as a defendant in the above mentioned· . 
suit on her application as she claimed the property in dispute in her own· 
right. 

The trial court awarded a decree for possession of the property in· 
F dispute in favour of the plaintiff against the defendants on March 27, 

· 1963. It was held that Shamsher Singh had executed will dated July 
14, 1944 while being of sound disposing mind. Vishranti kothi was 
held to be self-acquired property of Shamsher Singh. As regards Kothi 
No. 7, Kutcheri Road, the court held that the superstructure thereof was 
the self-acquired property of Shamsher Singh, while the site of that kothi 
was his ance~tral property. The shop and the two Havelis on New 

G Road were held to be ancestral properties of Shamsher Singh. Dayali 
Devi, it was held, had no interest in the estate of Chandan Singh as she 
was not born when Chandan Singh had died. As regards Deva Devi, 
the trial court observed that Chandan Singh did not intend to create any 
interest in favour of his daughters. Shamsher Singh was held to. have 
acquired full ownership rights in the assets left by Chandan Singh. Jn 
the result a decree for possession of the property in dispute was awarded 

H in favour of Capt. Mitra against Dayali Devi and Deva Devi. 

. Dayali Devi filed appeal No. 360 of 1963 against the decree for 
possession of the property in dispute. Deva Devi filed application t!} 
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appeal against that decree in forma pauperis1 Dayali Devi's application 
·in this respect was rejected by the High Court on September 18, 1963. 
Dayali Devi thereupon filed cross-objections, but her cn;iss-objections 
too were dismissed by the High Court on April 24, 1964 on the ground 
that they were barred by limitatiqn as well as on the ground that they 
were not maintainable. Deva Devi thereafter filed application for re­
view of the judgment of the trial court, but this application was dis­
missed by the trial court on August 18, 1965. Deva Devi died on 
Nov~mbcr 29, 1966. Th.e High Court as per order dated December 20, 
1967 directed that Deva Devi's name be struck off. As Dayali Devi 
made a claim that Deva Devi had executed a will in her favour, the 
High Cvmt observed that the question whelher Davi1 :i Devi was legatee 
of Deva Devi would be determined, if necessary, at the time or the 
hearing 01' the appeal. Dayali Devi too died during the pendency of 
her appeal in the High Court on November 10, 1968. Four persons, 
including the three appellants, and Durga Prasad respondent No. 4 
applie<'1 to the High Court to be substituted in appeal as legal repre­
sentatives of Dayali Devi on the ground that Dayali D11vi had two days 
before her death executed a will in theit-fa.vouf. Tire ·High Court. ~ 
per order dated August 4, 1972 allowed the said application for sub­
stitution on the ground that even an intermedellers the applicants would 
be legal representatives of Dayali Devi. 

On October 19, 1972 the High Court dismissed appeal No. 360 
of 1963 which had been filed by Dayali Devi. It was observed that 
the finding of the trial court that Kothi Vishranti and superstructure 
of Kothi No. 7, Kutcheri Road were self-acquired properties of Sham­
sher Singh had not been challenged in appeal. It was further observed 
that the finding of the trial court that Shamsher Singh had become full 
owner of one half share of Tegh Singh in the estate of Chandan Singh 
too had not been challenged. So far as the rights of Deva Devi were 
concerned, the High Court observed that the decree .which had been 
awarded in favour of Capt. Mitra against her was binding on Deva 
Devi as her application to appeal in forma pauperis as well a~ her 
cross .. objections had been dismissed. Deva Devi.'s successors could 
n.:it, therefore, challenge the decree awarded against her. Dealing with 
the case of Dayali Devi, the High Court held that she was bound by 
the findings given against her in the earlier appeal No. 605 of 1958. 
The aforesaid judgment, it was observed, operated as res judicata 
against Dayali Devi. The counsel for the appellant also referred be­
fore the High Court to Ord<:r 41, Rule 33 of the Code of Civil Proce­
dure and contended that the trial court had wrongly held that Deva 
Devi had no interest in Chandan Singh's estate on the death of Sham. 
sher Singh. The High Court was asked to set asi.de that error by 
recourse t,1 the above provision of the Code of Civil Procedure. The 
High Court reiected this contention because it was of the view that the 
power under Order 41, Rule 33 of the Code could be exercised only 
if as a result of interference in favour of the appellant, it became neces­
sary to readjust the rhihts of other parties. If in a case the appellant 
failed to substantiate the grounds uoon which he sought relief from the 
appellate court and his appeal failed on merits, the appellant could 
not ask the court to consider and decide points which could have risen 
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only if another. party had filed an appeal. An observation was also 
ma~e by the High Court that Dayali Devi was approbating and repro­
~atmg as she herself had set up a will by Shamsher Singh on the basis 
tnat he was the fully owner of the propeny in dispute. 

. After the dismissal of the appeal, the appellants applied to the 
. High Coun under article 133 of the Constitution for certifying the 

B case to be fit for appeal to this Coun. This application was dismissed 
by the High Court as per order dated February 21, 1973. The appel­
lants thereupon filed the present appeal by special leave. 

Mr. Andley on behalf of the appellants has at. the outset referred 
to th.~ following observatiQns in the judgment of th,e High Court : 

"Here it may, however, be mentioned and noted that the 
C finding of the trial court on the above issues was not chal-
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. lenged before us by the learned counsel for the appellants. 
The finding is as follows : · 

'I, therefore, hold that the land on which Kothi No. 7 
Kutchery Road, Debra Dun stands and properties detailed at 
Nos. 2 to 4 in the Schedule appended to the plaint i.e., shop 
and two Havelies b~lo_nged to Dr. Chandan Singh deceased 
a.nd were the ancestral properties in the hands of Shamsher 
Singh deceased and Kothi known as Vishranti detailed at No. 
5 in the Schedule and the constructions now known as -7, 
Kutchery Road, are self-acquired properties of Shamsher 
Sing;1 deceased." 

It is submitted by the learned counsel. that the High Court was in error 
in observing that the finding reproduced above had not been challenged 
in the High Court, We are unable to accede to this submission. The 
observation of the High Court that the above finding had not been 
challenged by the learned counsel for the appellants is unequivoca!z. and 
we find it difficult to believe that the learned Judges of the High Lourt 
would. state it in their judgment that the finding reproduced above had 
not been challenged before them even though the counsel for the appel­
lants had actually challenged the same. It is not disputed by Mr. Andley 
that the same counsel who ar~ed the appeal also filed application 
before the High Court for obtaining cenificate of fitness for appeal to 
the Supreme Court. It was not mentioned in that application that the 
observation in the jud~ent of the Hieb Coun that the finding re­
produced above had not - been challengeij was incorrect Had the 
afore5aid finding in fact been challenged and the observation made by 
-the High Court in this respect was incorrect, one would normally 
expect this fact to \vi mentioned in the forefront of t~at application .. 
The fact that there was no reference to such incorrect observation . 
shows that the stand now taken is the result of an afterthought. It is · 
also shmificant that even in the special leave 1'<\tition which was filed 
in this Court no ground was taken that the finding reproliuced above 
had been challenged before the trial court and that the observation of 
tlie High Court in this respect was factually incorrect. 

The main contention advanced by Mr. Andley is that the trial court 
and the High Court were in error hi awarding a decree for possession 
14-L251 SUp.CIJ75 . . 



194 SUPREME COURT REPORTS [1975] 2 s.c.11.. 

of the entire property in dispute in favour of Capt. Mitra. It is urged A 
that Shamsht:r Singh was owner of only one-half of the estate of Chan-
dan Singh after the death of Tegh Singh and, as such, Capt. Mitra, who 
was the executor appointed under the will of Shamsher Singh, could 
even in a suit against a trespasser obtain only a decree for joint posses-. 
sion to the extent of one-half share. The learned counsel in this con-
text has referred to two English decisions, Eughes v. Justin(') and 
Muir v. Jenk~·e) wherein it was held in claims for recovery of money B 
that the plaintiff was not entitled to judgment for an amount in excess 
of that which. was actually due to him. Reference has further been 
made to the cases, Naresh Chandra Basu v. Haydet Sheikh Khan & 
Ors.,(B) Joy Gopal Singha & Ors. v. Probodh Chandra Bhattochar­
jee,(4) Abdul Hamid & Ors. v. Durga Charan Das,(~) Ram Ranbijaya 
Prasad Singh v. Ramjivan Ram & Ors.(6 ) and Abdul Kabir and Ors. 
v. llt. Jamila KhatoonandOrs.(1) insupportof the propositionthat a C 
co.sharer in a suit against a trespasser can get a decree for joint posses-
sion of the property to the extent of his share only. As against the 
above, Mr. B. Sen on behalf of the contesting respondents has argued 
that the contention that the plaintiff was entiJ.Ied only to a decree for 
joint p<>ssession should not be entertained in appeal to this . Court as 
no such plea was taken either in the trial court or in the High Court. 
After hearing the learned counsel for the parties, we are of the view D 
that the submission made by Mr. Sen in this behalf is well founded. 

The present suit for possession of the property in dispute was filed 
by Capt. Mitra on February 1, 1958 on the allegation that Shamsher _ 
Singh wa> the owner of that property and ·had executed a will .where­
under. the plaintiff was appointed the executor of Shamsher Singh's 
estate'. As under the will a right of maintenance and residence was E 
!!iven to Dayali Devi, the _plaintiff sought possession of the propeny 
'in dispute ~u'bject to the right and Jnterest of Davali Devi under the. 
will of Shamsher Sin_gh. The trial court held that Shamsher Singh had 
acquired fu_ll ownership rights in the assets left by Chandan Singh. 
When the matter came up in appeal before the High Court, it found 
that the appeal must fail because ·the decree awarded against Deva Devi 
had IY~comc final and because bavali Devi was bound by the 1>revious F 
decision dated November 21, 1961 of the High Court. The High 
Court under the circumstances did not consider it necessarv to construe 
the wm of Chandan Sin1th and to decide whether the findine: recorded 
by the trial court that Shamsher Sine:h had become the absolute owner 
of the entire estate of Chandan Sinuh was-correct or not. No plea was 
taken on behalf of the defendants either in the trial court or in the High 
Courr that the plaintiff was entitled onlv to a decree for joint posse~sion G 
because o~ his beine: a co-sharer and not to a decree for exclusive 
possession of the propertv in dispute. As no such olea was taken in 
the trial court and the Hiuh Court. we are of the ooinion that the aooel·. 
Jants. should not be allowed to take this plea for the first time in this 
Court. Jn arrivin1! at this conclusion, we have taken into account the 

(I) [IR941 1 0. l!. 67. 
(3) AIR 1929 Cal. 28. 
(S) AIR 1967 Cal. 116. 

(7) AIR 1951 Patna 31S. 

(2) [1Q121 T<. B. 412 
(4) ATll 193S Cal.646 
(6) AIR 1942 Patna 397 •. 
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various facrs and circumstances of the case. One such circumstance 
is tha~ the a~ove .Plea. is now being .set up by persons who admittedly 
hau n? reli;~1011sh1p with Chandan Smgh, Shamsher Singh or his widow 
Dayah Devi. The appellants, as already mentioned base their claim 
upon a will which, according to them, was executed by Dayali Devi 
two days before her death. 

A ve:·y important circumstance, which has weighed with us is that 
the suit giving rise to this al?peal was i~stitut~d more than 16 y~ars ago 
on February I, 1958~ Dunng the entire penod of more thari 14 years 
that the, case remained pending in ~he trial court and the High Court, 
the plea now sought to be raised was never taken. The suit instituted 
in 1958 was the off shoot of a litigation between tlie parties which 
started in December 1946 when an application was filed by Capt. Mitra 
for the grant of a probate of the will of Shamsher Singh. Although the 
probate proceedings ended as a result of the dismissal of the appeal 
of Dayali Devi against the order granting probate the litigation bet­
ween the parties continued and showed no sign of abatement becau~e 
Dayali Devi filed in 1952 a suit for declaration in respect of the pro­
perty left by Shamsher Singh. It would thus. appear that we have 
reached the culminating point of a litigation which arose out of a will 
excwted in the last century and which has been pending in one court 
or the other since before the dawn of independence. The question is 
whe,ther we should call a halt and put an end to this litigation or whe­
ther we ~hould allow the litigation to. take a further meandering course 

· which must necessarily be the case if we allow the new plea to be raised 
in this Court. It has already been mentioned that the trial court held 
that Shamsher Singh had acquired full ownership rights in the assets 
left by Chandan Singh. The High Court did not go in.to this aspect of 
the matter as the need for doing so did not arise in· the light of the 
cbntentions advanced on behalf of the appellants before the High Court. 
In case the appellahts · are now allowed to take the· new plea, the case 
would have to be remanded to the Hi~h Court for dealing with and 
recording a finding on the above aspect of the matter. The High Court 
shall ha"e also in that event to go into the question as to whet)ier 
Davali Devi could deny the title of Shamsher Singh to the entire pro­
perty in dispute in view of the fact that she herself had set' up a will 
of Shamsher Si111m onJhe assumption that he was the full owner of the 
property in di~pute. The High Court did not fully deal with this aspect 
o( the matter beyond observing that J?avali. Devi was ~pprob~ting and 
reprobating. ·peya Devi and Dayal1 DeVI, who claimed r1~hts and 
interest in the property in dispute, are now· no more. So 1~ Capt. 
Mitra who was the party arrayed against the two ladies in !he Iitie.~­
tion. It is time. in our opinion. that we draw the final curtain on this 
long drawn· litie.ation and not allow its embers to smoulder for a fur­
ther length of "time. more so when• the principal contestants have aµ 
departed bowing as it were to the.· inexorable la':" of natur~. One, 1s 
tempted in this context to refer to the observations of Chief 1!Jstlce 
Crowe in a case concerning peera!!e claim made ~fter the death without 
issue of the Earl of OJCford. Said the learned Chief Justice : 

"Time hat\! its revolutions.; there must, be a peri~ .a~d 
an end to all temporal thi,ngs-;-an end of names, and d1gmt1es 
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and whatsoever is terrene, and why not of De Vere? For A 
where is Nohun ? Where is Nowbray? Where is Mortimer? 
Why, which is more and most of all, where is Plantagonet? 
They are all entombed in the urns and sepulchres of morta-
lity." 

What was said about the inevitable and o( all mortal beings, however 
eminent they may be, is equally true of the affairs of mortal beings, B 
their di~putes and confticts1 their ventures in the field of love and sport, 
their achievem.ents and £allures for essentiality they all have a stamp 
of mortality on them. · · 

The appeal fails and is di11missed with costs. 

Appeal dismissed. 
P.H.P. 


