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BOARD OF DIRECTORS OF ANDJIRA PRADESH CO- A 
OPERATIVE CENTRAL LAND MORTGAGE BANK LTD. ETC. 

v. 

CHITTOR PRIMARY CO-OPERATIVE LAND MORTGAGE 
BANK LTD. ETC. 

February 21, 1974. 

[P. JAGANMOHAN REDDY, s. N. Dw1vrn1 AND P. K. GosWAMI, JJ.] 

A11dl1ra Pradesh Cuoperariv~ Socie1ies Act, 1964, Sectlons 84, 85, 93, 94, 
97, 100-109, 115, Il6A and 130-Andltra Pradesh Cooperatii•e Societies Rules, 
Rule 70( 1) (13) a11d ( 14 )-Act conferring Sllperi,isory powers 011 Central Land 
i\1ortgage Bank over Cooperalive Land Mortgage Banks in the State-Rule cn1· 
powering Board of Central Bank to conslit11te a centralised serl'ice for tile 111ort• 
gage banks and to levy contribution from the1n for the p11rpose.-R11le 10 
wliethtr ultra vires of section 115 of the Act, · 

The Andhra Pradesh Cooperative .. Societies Act, 1974 Created a Qentrnl 
Land Mortgage Bank to supervise the functioning of the Cooperative ·.1.and 
~lortgage Banks in the State. The scheme· of the Act is that the provisions of 
Chapter XJII thereof relating to advancement of loans and mode of ·recovery 
of the amounts are made applicable to the Cooperative Land Mortgase Banks 
in the State. Sec. 85 permits a mortgage bank to advance lO<!flS for the 
purpose specified therein and to hold lands. the possession of whjch is trans­
ferred to it. By virtue of the provisions of section 100-109 any loan granted 
by a mortgage bank including any interest chargeable thereon and costs, if 
any, incurred in connection therewith shall, when they become due. be 
recoverable by the mortgage bank. All powers in respect of the recovery of 
loans are conferred on the mortgage banks. The Collector is empowered to 
make recoveries during a certain period; he- is also given the power of dis­
traint and sale. When the power of sale is to be exercised, th\! oowers of 
the n1ortgage bank where mortgaged property is destroyed or security becomes 
insufficient, the power of the Board of Trustees to distrain and _sell propert~' 
are also provided for. The title of the purchaser is not to be. questioned On 
the ground of irregularity nor can a mortgage be questioned on the insolvency 
of the mortgagor. 

Appointment of a Receiver and his powers are provided for Section<> 93 
and 94 empower a mortgage bank or the Central Mortgage Bank notwith­
stanliing anything contained in :;i.ny law for the time being in force to purchase 
any mortgaged property sold under Chapter XIII of the Act and the property 
so purchased shall be disposed of by such banks by sale within such period 
as may be fixed. Sec. 95 provides that p~yment of all monies du·~ to mortgage 
hanks are payable to it and such- payments shall be valid ris if the n1ortgage 
had not been so transJerre<l. The mortgage bank shall, in the absence of any 
specific direction to the contrary, issued by the Board of Trustee and ccn1· 
mnnicated to the mortgage bank, De entitled to sue on the mortgage or take 
any other proceeding for the recovery of the n1oneys due under the n1ortgagc. 
Sec. 115 provides that subject to the provisions of the Act the Board shall 
ha\'e such power of supervision over the mortgage banks including 1he power 
of appointment, transfer and disciplinary action in respect of the en1ployecs 
of mortgag¥ banks as may be prescdbed. By section 130, the Government 
is empowered to make rules for carrying out all or anv of the. purposes of 
th:! Act. Sec. 116-A empowers the Regstrar of Cooperative Societies to create 
<1 common cadre of employees in any class of cooperative society if he consi· 
ders it necessary in the interest of the cooperative movement to do so. 

Sub-Rule (I) of Rule 70 empowers the Board of Directors of the Central 
Lrind Mortgage Bank to constitute a centralised. service for the mort!!agc banks 
in the State and with effect from .such constitution the Board !>hall have power 
to make appointments to the posts brought under the centralised service and the 
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n1ortgage banks shall have no power to make appointments to such posts. 
Sub-l<ule {13) en1powers- the Board to 1evy contributions from the mortgage 
b~uiks towards the cost of service rendered by the Central Mortgage Dank. 
Sub-rule ( 14} provides that once a centralised cadre is constituted all rishts 
a~d pri~ileg_es accrued and liabilities incurred by the employee in relation to 
his service 1n the mortgage bank shall stand vested with the Board. 

In three writ petitions filed before the High Court by employees of dif­
ferent Cooperative Land Mortgage Banks and by one of the banks, it was 
contended, i11rer alia, that r. 70 was ultra 1·ires of sec. 130(1) read with 
sec. 115 of the Act. The. High Court upheld the contention and allowed the 
wri~ petitions. On appeals by special leave to this Court, the only question 
for consideration was whether the High Court was right in declaring Rule 70 
of the Rules to be ultra vircs of Sec. 115 of the Act. 

Dismissing the appeals, 

HELD : (I) There is nothing in the Act which empowers the Central 
Mortgage Bank notwithstanding the fact that it provides funds to the mort­
gage banks, to make collection of such advances by the mortgage banks. The 
rule making power conferred on the Government for carrying out all or any of 
the puruoses of the Act must be confined to such of the purposes as are 
enumerated or indicated in the preamble or in any of the provisions of the 
Act. Uni::ler Sec. 115, the Central ·Mortgage Bank does not have the power 
either to directly collect the loans and advances given by the member banks, 
i'il., mortgage banks, or to create a centralised cadre .of service irom among 
the employees of the mortgage banks which are members of the Central Mort~ 
gage _bank. That section merely confers powl!r of !iupervision on the Board 
of the Central ~lortgage Bank over the mortgage banks which power includes 
the power of appointment, transfer and disciplinary action in respect of the 
employees of the mortgage banks. It may be that some questions may be 
raised in respect of the actions of the mortgage banks in the matter of appoint­
ment, transfer and disciplinary actions of its employees. Whenever such ques­
tions are raised, the Board of Directors of the Central M°'tgage- Bank in 
exercise of its power of supervision can go into the question of such appoint· 
ments, transfers and disciplinary action made or taken by the mortgage banks. 
The power conferred by Sec. 115, therefore,· can in no circumstances be con­
strued as empowering the Board of Directors of the Central Mortgage Bank to 
recruit employees for the mortgage banks or to make appointments to a 
common cadre created by it from out of the employees of the member mort­
gage Banks.. If the employees one appointed by the Central tvfortga-gc Bank. 
their salaries and other emoluments shol.1ld be paid by it. But evidently, this 
i<> not so as sub-rules ( 13) and (14) or r. 70 authorise the Central Mortgage 
Bank to call for contribution for the cost of the service rendered by it to be 
borne by the mortgage banks and provides that once a centralised service i?i 
constituted all rights and privileges accrued and liabilities incurred by the em­
ployee in relation to his service in the mortgage bank shall stand vested with 
the Board. The key words in section 115 are "employees" of the mortgage 
hanks''. The power of supervision including the power of appointment, trans· 
fer and punitive action may be taken by the Central Mortgage Bank against 
pen;ons who are the employees of the 'mortgage bank. But rule 70 seeks to 
bring into being a centralised service, the employees where of shall b.! the 
cn1ployees of the Central Mortgage Bank and not of the mortgage banks. 
Such a centralised service is not contemplated by Sec; 115. [445 E-446 E] 

(ll) The supervisory power in respect of the employees of the mortgage 
banks does not include the power of transfer of employee from one mortgage 
bank to another creating thereby a contract of service with a different em· 
plover. The word ''transfer" in Sec. 115. therefore, must be read as a transfer 
froin one branch of the same mortgage bank to another of its branch. 

!446 F-Gl 

(JU) While the Central Mortgage Bank may be concerned with gecuring 
its loans to the mortgage banks, the provisions of the Act do not coafer 
upon the Central Mortgage Bank the power to collect any loans advantcd by 



442 SUPREME COURT REPORTS [ 1974] 3 S.C.R. 

the mc1nber banks, i.e. the mortgrige banks. The security given to the mort­
g;~gc banks in respect of the loans advanced by them no doubt is deemed ·to 
have been transferred to the Central Mortgage Bank, but that is only i;,y 
way of securing the monies advanced by the Central Mortgage Dank to the 
1nortgage banks. Nevertheless, the duty to collect loans is upon the 
n1ortgage banks and notwithstanding the deemed transfer to the C~ntral Mort­
gage Bank of any property. mortgaged to the mortga-ge banks, the amount 
due to the mortgage banks is payable to the mortgage banks only and not to 
the Central Mortgage Bank. Unless there i'i any specific provision in the 
Act which directly creates a contractual liability b-:tween the Central Mortgage 
Bank and the borrowers from the mortgage banks, the liability of the bor­
rowers for payment of loans advanced to them is only to the mortgage banks 
which actually advanced the loans to them. The borrowers have no liability 
to the Central Mortgage Bank. [447 B-E] 

(TV) The legislature apparently realised the absence of any power in the 
A.ct, <ind therefore provided for creation of a common ca.dre of employees 
when it enacted sec. 116A empowering .the Registrar to create a common 
cadre of employees for any ch1ss of society, if he considers it necessary in 
the interest of the cooperative 1novement to do so. The power is of a general 
na!ure and is applicable to the mortgage banks as we11 as other societies 
registered under the Act. Section 116-A also empowers the Registrar to require 
the affiliated sociehes to make contribution of such sum every year towards 
cxpei1diture as n1ay be. incurred for the purpose of creation of any common 
c&dre and make such payment enforceable. The High Court is right in hold-
ing that when a centralised service or any cadre of employees of the mart· 
g2.ge banks cannot be created ;by the Board in exercise of its power und-:-r 
s. 115 of the Act, r. 70 cannot vest such power in the Board. In this vic·,y. 
r. 70 is uftra vi res· the rule·maki.ng power of the State under sub.sec. ( 1) 
o[ Soc. DO read with Sec. 115 of the A:t. [447E-F; 448B-DJ 

CIVIL APPELLATE JURISDICTION : Civil Appeals No. 2229-2231 
of 1972. 
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Appeals hy special leave from the Judgment and order dated the E 
24th March, 1972 of the Andhra Pradesh High Court at Hyderabad in 
Wtit Petitions Nos. 6005 of 1970, 1547 of 1971 and 5784 of 1970. 

M. Krishna Rao. B. Balamukanda Reddy an<l B. Parthasarathi, for 
the appellant (in all the appeals). 

Af. K. Rc1.1nan1urthy and J. Ranuunurthi, for respondent no. 1 (!n 
C.A. No. 2230). 

S. Dasaratharama Reddy and T.A. Ramcltandran, for respondent 
No. 1 (in C.A. 2231). 

The Judgment of the Court was delivered by 

F 

JAGANMOHAN REDDY, J. In the three writ petitions filed by the G 
respective respondents challenging the vires of r. 70 of the Andhra 
Pradesh Co-operative Societies Act. 1964-hereinafter called 'the 
Act'-the Andhra Pradesh High Court held that rule to be ultra vires 
the Board of Directors of the Andhra Pradesh Co-operative Central 
Land Mortgage Bank Ltd.,-hercinafter referred to as 'the Central 
Land Mortgage Bank. These appeals arc by special leave against that 
judgment. H 

The respondent in Civil Appeal No. 2229 /72 is an Assistant 
Accountant in the Chittor Primary Co-operative Land Mortgage Bank 
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Ltd. In Civil Appeal No. 2230/72 the respondents are employees of 
the different Co-operative Land Mortgage Banks. The respondent in 
Civil Appeal No. 2231/72 is the Nellore Co-operative Land Mortgage 
Bank Ltd. In the first of the appeals the petitioner/~espondent com­
plained that when he was due for promotion for the post of an Accoun­
tant, under r. 70 his right to promotion based on seniority had been 
taken away. According to him, but for r. 70, he would have had a 
right to promotion under Bye-law 10 on the basis of his seniority 
among the Assistant Accountants of that Bank. The petitioners/res­
pondents in the second of the appeals had urged that a co-operative 
society was a body corporate and the ultimate authority over that 
Society was vested in its general body ooder s. 30 of the Act, and the 
Managing Committee thereof had the right to manage all its affairs 
including the power to appoint, transfer and dismiss its employees. 
That power of the Society is sought to be interfered with not only by 
vesting the Board \vi.th power n~ ·1p-..~r>~fp.,de'1ce under s. 115 of the 
Act .out also by r .. 70 made purrnant to that section. Not only s. 115 
and r. 70 but also 's. 116A of the Act according to them, were wholly 
ultra vi'rcs the State Legis]ature. The respondent in the third of the 
appeals apprehends that r. 70 takes away its right of appointment, 
dismissal and control over certain of its employees which render them 
liable to be transferred by tho Central Lond Mortgage Bank to other 
;nortgage banks elsewhere in the State which is an interference with 
the right of management of the Primary Land Mortgage Banks. The 
High Court, while negativing the contention that ss. 115 and 116A 
of the Act were u.'tra l'ires the State Legislator·~. has, ho\vcver, held, 
as already adverted to, that r. 70 was ultra vires of s. 130(1) read with 
s. 115 of the Act. Before us, the arguments were confined to the 
question whether lhe High Court was right in declaring r. 70 of the 
Rules to he ultra vires of s. 115 of the Act. 

The impugned r. 70 is purported to be made under sub-s. (1) of 
s. 130 read with s. 115 of the Act. These two sections and the 
impugned rule arc as follows : 

s. 115-"Subjcct to the provisions of this Act, the Board 
shall h~vc s~ch power of ~up~rvision over the mortgage 
banks mdud:ng power of appomtment, transfer and discipli­
nary action in respect of the employees of mortO'age banks 
as may be. prescribed, and may, with the previ011's approval 
of the R?g1strar, make such regulation as may be necessary 
for carrymg oHt all or any of the purposes of this Chapter." 

s: 130-:-"0) The Government may, by notification 
published m the Andhra Pradesh Gazette make rules for 
carrying out all or any of the purposes of' this Act, for the 
whole or any part of the State and for any class of societies." 

r. 70-(1) The Board of Directors of Central Land 
Mortgage Bank· hereinafter referred to as 'Board' shall 
constitute a centralised service for the mortgage banks in the 
State and with effect from such constitution the Board shall 
have power to make appointments to the posts brought under 
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centralised service and the mortgage banks shall have no 
power to make appointments to such posts. 

x x x x 

(13) The Board shaHhave power to call upon the 
mortgage banks to ·contribute to the ·cost of service rendered 
·by the Central Mortgage Bank by providing the services of 
imembers of the centralised service to work in the mortgage 
banks" and the mortagage banks shall pay the cost at the rates 
prescribed from time to time b>: the Board. If any mortgage 
Ba.ilk fails to pay such contribution within the time fixed, 
the Registrar may, on the application of Central Mortgage 
·Bank and after such eriquiry as he may consider necessary 
make an order requiring the mortgage bank to pay the 
amount, and every such order shall be enforceable against the 
mortgage bank under section 63 (2) of the Act as if it was 
an award. 

(14) On constitution of centralised service all rights 
and privileges accrued and liabilities incurred by the 
employees in relation to his service in the mortgage bank 
shall stand vested with the Board. 

x x x x 
It may be· mentioned that s. 115 of the Act is in Ch. Xlll dealing 

with Land Mortgage Banks. Clauses (a), (b) and (c) of s. 84 in 
Ch. )(III define "Board", "Central Mortgage Bank" and "Mortgage 
Bank" respectively. According to these definitions the "Board'.' mean~ 
the Board of Directors of Central Mortgage Bank; "Central Mortgage 
Bank" means the Andhra Pradesh· Co-operative Central Land M\lrt­
gage Bank; and "Mortgage Bank" means a co-operative land mortgage_ 
bank registered or deemed to be ·registered under the Act and admitted 
as a ·member· of the: Central Mortgage Bank. That section also defines 
"ti~tee" butit jg not ·necessary for. our purposes. to refer to ibis 
definition1 It may also he mentioned tliat the rules under s. 2(1)· of 
the AcUnean the rules made under' the Act. 
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Under s.· 85 of the Act the provisions_ of Ch. XW apply to the 
mort,l!~ge ~links ad".ail<;in(IO~~s fo!",the purposes th_erei~ :enumerate<;! 
a~ct<:Undef' ': 97 subject to ·the prc;>v1s1.oas: of t_lie Act andm atcor<;laru:~ 
w1t!r tbe 'tuks made t)!ereunder, 1r slia!1 be competent· for ~ mott~age 
banlM<i-advailce Joitn~ fot'tnc 'purp<lses rererred to. i°' s., ~S.an.d. to. hold 
Iand>lf111e• posse8sloif\Jf.Whii:n is ttansferiecl to i(µrider \he provisioM G 
of Cli:~mL Tne'mdile N ·~ecovery ohhe amou.nts advanced by the 
mort~~ baiiid _;s:'set'pu't m'."~s::'I_OQ ~?'109,' of the)~~i; under whic~ 
any·!Oan-~ralited ·by a n,iortgaJlf' B.~~_l<i""!!l!'l.11d•~g.an)'.1n1er.~~t chargeab.Ie 
the~mH1nd •cost$; 1f·'any, inc11r.rei,f'm· ~\le.c\10n !h~r~'IV1th;. shaU·when 
they>beMm~ tfnc!'fie·l~cWi'rab!e·tiY iii~ J\ldttgage bankc .'All powei;~ 
in res~t·of•the' ret:over)Hif '.fl:iarfs·'.a~e 'CO]iferred "<in !He'·. mort!iillle 
ban)J$i Siich'as''ol\can' applicitid~ iiia\)e'·by: ariy'of !!Je·rnortgage" bank$ 
the Regii!ttlfr• Is' eritp_ow;,red ·t·O" .. ''liia,n_' 't. 'a :1:_~riiJi¢;1t¢' f_o{teco_ yery .of :_;( .ff 
loom'tlne'fo it;'"Tlie ot,lier.'.Pi'.°-ViSi.~il$ c9llf~r powet'qd,t~ yoll<ffor !P; 
make' ~venes'dunng' a Ci:ittiiin' petiod; ·and a 'power of ,c;l~tra111t , a~µ 
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sale. When power of sale is to be exercised; powers of the mortgage 
bank where mortgaged property is destroyed or security becomes in­
sufficient; power of Board or Trustee to distrain and sell all property 
are also provided for. These provisions further provide that the title 
of purchaser is not to be questioned on ground or irregularity; mort­
gage is not to be 'luestioned on insolvency of mortgagor. They also 
deal with the appointment of a receiver and his powers etc. Apart 
from these sections, it may be noticed that ss. 93 and 94 empower, 
notwithstanding anything contained in any Jaw for the time being in 
force, a mortgage bank or the Central Mortgage Bank I!) purchase any 
mortgaged property sold u11der Ch. XIII of the Act and the property 
.so purchased shall be disposed of by such bank by sale witl!in such 
period as may be fixed by the Trustee. By sub-s. (2) of s. 93 this power 
wa. to override the maximum limit of agricultural holding fixed Undll: 

C the Andhra Pradesh Ceiling on Agricultural Holdings Act, 1961. 
Section 94 provides that the mortgages executed in favour of, and all 
other assets transferred to, a mortgage bank by the members thereof 
shall, with effect from the date of such execution or transfer, be deemed 
to have been transferred by such mortgage bank to the Central Mart· 
gage 'Bank and shall vest in the Trustee. Section 95 provides ~ 
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payments of all moneys due to the mortgage bank are payable to It ..• ~.: 
and such payments shall be valid as if the mortgage had not been !IQ. 
transferred. It is also provided that the mortgage bank shall, ii! @ 
absence of any specific direction to the contrary issued by the BOlid 
or Trust~e and coinmunicated to the mortgage bank, be entitled to sue 
on the mortgage or take any other proceeding for the recovery of the 
moneys due under the mortgage. 

We have set out some of the relevant provisions to show that there 
is npthing in 'the ..,ct which . empowers the Central Mortgage Bank, 
ll!)twithstanding ·the fact it provides funds to the mortgage b\lnks, to 
make collection of the loans advanced by the mortgage banks: The 
rule-making power conferred on the Government for carrying out all 
or any of the purposes of the Act ·must be confined to such' of the 
purposes as are enumerated or indicated in the preamble or in any 
of the provisions of the Act. The oely provision to which a reference 
has been made specifically as empowering the Board of Directors of 
the Central Mortgage Bank to constitute a centralised service for !he 
mortgage banks is s. 115 of the Act. A careful reading of s. 113, 
however, does not justify the contention that the Central Mortgaa' 
Bank either bas the power directly to collect the Joans and adv~ 
given by the member banks, namely, tbe mortgage banks, or. to creat.; 
a centralised ~re of service from among the employees of the mort­
gage banks which are members of the Central Mortgage Bank. That 
section merely confers power of supervision on the Board of the 
Central Mortgage Bank over the mortgage hanks which power includes 
the power of appointment, transfer and disciplinary action in resp!)Ct 
of the employees of the JIWltlge benlcs. It may be that some questi<ins 
may be rt.ised in respect of the actitiQs of the mohgage banks in the 
ma\ter of appoin~nt, tranlfer and ~iplintry 11Ctions of its em~. 
Whenever such questions are nii!!Cd, !lie Board of Directors of the 
Central, tofortgage Bank iii exercbc of its power of supervision can g<> 
16-L954 S.ilCf/74 
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into the question of such appointments, transfers and disciplinary actions 
made ·or taken by the mortgage ~s. This power, therefore, can Jn 
n0 circumstances be construed as empowering the Board of Directors 
of· the Central Mortgage Bank to recruit employees for the mortgage 
banks or to make appoin,tments to a common cadre created by it from 
out of the employees of the member mortgage banks. If the employees 
are. appointed by the Central Mortgage Bank, their salaries and orher 
emoluments should be paid by it. But evidently this is not so, as 
sub-rr. (13) & (14) of r. 70 authorise the Central Mortgage Bank to 
call for contribution for the cost of the service rendered by the Central 
Mortgage Bank to be b<;>rne by the mortgage. banks and provides that 
once a centralised cadre is constituted all rights and privileges accrued 
and liablities incurred by the employee in relation to his service in the 
mortgage bank shall stand vested with the Board. It is this power 
.that the appellants are seeking to draw from s. 115, because only if 

. such a power can be found in that provision, or in any other provision 
of the Act, ~an be impugned r. 70 be made under sub-s. (1) of s. 130 
:Of the Act. In this connection it should be observed that the key 
words ins. 115 .are 'employees of the mortgage banks'. The power 
of ·supervision including the power. of appointment, transfer and 
punitive action may be taken by the Central Mortgage Bank against 

_ persons who are. the employees of the mortgage banks. But r. 70 seeks 
• to bring into being a centralised service, the employees whereof shall 

be the employees of the Central Mortgage Bank and not of the mortgage 
litJnks. Such a centralised service is not contemplated by s.115. 

It is contended by the learned Advocate for the appellants that the 
word 'transfer' in section 115 would i.ndicate that1t can only be in 
respei:t. -Of ·:the transfer of employees from one mortgage bank to 
anothu.: We callJIOI read this power in the manner suggested, and if 
so this would authciriSe the constitution of a centralised cadre. ·As we 
htive explained alfea:dy the power of the Central Mortgage Bank is 
llllfy .·<J!. suP"fVision 'whiCh power to supervise is to include the powet 
<If appoint'lne~_t, transfer and disciplinary action. lt is only where what 
ls not included in a particular term as generally uitderstood or where 
there{~ some doubt in respect Of any parlicu:Iar matter being included, 
thi~ the Legislature specifies it. by Including that .matter. The super­
vhoty power in respect of !he employees (){ the mortgage banks !'foes 
not include the p<i~er ti> transfer an employ"¢ fro'm one mortgage bank 
to anotllet .creating·.thereby a ·c<mtract bf serviee with a ilifferont 
employer ... The woi:d 'transfer', therefore, must be read as. a transfer 
ft'Om. one branch of the same mortgage bank to 1111other of its branch. 
The Jearued. Advocate for the appellants stated that the mortgage banks 
1law no branches. We would not, however; .venture to say so. As 
fjoil\ted out by· the learned Advocate fdi the first respondent in Civil 
Appegl No. 2231 <if 1972 that Bye-Law 20 of the Model-Bye-Laws of 
C1>-opetative Land Mortgage Bank _Ltd. provides· fonnaintaiiiing a 
rM!l'd of service 11¥· !he Bank in respeet -Of each emp'loyee lit whleh all 
Changes affecting rank, emoluments, ·trusfers 3¢ other allied lllatters 
5hlll be noted ill the register under the attestalion of . the Secretary. 
This provision shows .that the Bye-Laws envisage a transfer Of an 
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employee from one 1'canci1 to ·another of a mortgage bank. This bye­
Jaw is consistent with s. 115 of the Act which confers a supervisory 
power in respect of transfer of an employee from one branch to another 
of the morlgage bank and·not from one mortgage bank to another. 

The learned Advocate for the appellants contends that it is the Cen­
tral Mortgage Bank which advances the funds to its members,cnamely, 

B • the mortgage banks and the responsibility is on the Central Mortgage 
Bank to see that the amounts advanced by the member banks are col­
lected and the loans advanced by it· are properly secured. While no 
doubt the Central Mortgage Bank may be concerned with securing its 
Joans to the mortgage banks, the provisions of the Act do not copier 
upon the Central Mortgage Bank the power to collect any loaris advanc-

c· 
ed by the member banks i.e. the mortgage banks. The security given 
to the mortgage banks in respect of tbe loitns advanced by them no 
doubt is deemed to have been transferred to the Central Mortgage 
Bank, but that is only by way of securing the monies advanced by the 
Central Mortgage Bank to the mortgage banks. Nonetheless, as we 
have seen earlier, the duty to collect the loans is upon the mortgage 
banks and notwithstanding the deemed transfer to the Central Mort­
gage Bank of any property mortgaged to the mortgage banks, the 

D .amount due to the mortgage banks is payable to the mortgage banks 
only and not to the Central Mortgage Bank. Unless there is any speci­
fic provision in the Act which directly creates a contractual liability 
between the Central Mortgage Bank and the borrowers from the mort­
gage banks, the liability oi the borrowers for payment of Joans advanc­
ed to them is only to the mortgage banks which actually advanced the 
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loans to them. The borrowers have no liability to the Central Mort-
gage Bank. · 

The L::gislature apparently realised the absence of any power in the 
Act, and therefore provided for creation of a common cadre of emplo­
yees when it enacted s. 116A empowering the Registrar to create a 
common cadre of employees for any class of society, if he considers it 
necessary in the interest of the co-operative movement to do so. This 
section reads as under : 

s. 116A-"(l) Notwithstanding anything in this Act 
where the Registrar, in the interest of the co-operative move-

. ment, considers that the creation of a common cadre of em­
ployees for any class of societies is necessary, he may, 
constitute an appointment committee or authorise one or 
more federal societies to which such class of societies is affi­
liated, to exercise the power of appointment, transfer and 
disciplinary action in respect of such categories of employees 
of that class of societies as may be specified by him and. make 

·. such regulations as may be necessary for carrying out the 
said purpose. wpere such appointment committee is cons­
tituted or federal society is authorisd by the Registrar, the 
affiliated societies shall not have powers to deal with . such 
categories of employees except to th"' extent the regulation 
may permit. · · 
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(2) The Registrar shall have power to require the affiliat­
ed societies to make contributio\l of such sum every year to­
wards expenditure, as die appointment committee or federal 
society is likely to incur or has incurred for the purpose. If 
any society fails to pay the said sum tQ such authority as may 
be specified by the Registrar and within the time fixed by him, 
the Registrar may on. the application of the authority, and 
after such enquiry as h.e may ,consider necessary, make an 
order requiring the society to pay the amount, and every such 
order shaU be enforceable against the society as if it were a 
decision under section 62." 

The power of the Registrar, it will be noticed is, to create a com­
mon cadre of employees for any class of societies. The power, there­
fore, is of a general nature and is applicable to the mortgage banks as 
well as to the other societies registered as societies under the Act. 
Scctfon ll 6A also empowers the Registrar to require the affiliated 
societies to make contribution of such sum every year towards expen­
diture as may be incurred for the purposes of creation of any COlllllJOll 
cadre and make such payment enforceable. In our view the High 
c,,urt is right in holding that when a centralised service or any cadre 
of employees of the mortgage banks cannot be created by the Board in 
exercise of its power under s. 115 of the Act, r. 70 cannot vest such 
power in the Board. Jn this view, r. 70 is ultra vires the rule-making 
power of the State under sub-s. (I) of s. 130 read withs. 115 of the 
Act. 

The appeals arc accordingly dismissed with costs. One set. 

s.~.w. Appeal di;missed 

A 

B 
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