HARIPRASAD MULSHANKER TRIVEDI
v, '

V. B. RAJU AND OTHERS
August 28, 1973

[A. N. Ray, C. J., K. K., Matuew, M. H., Beg, S. N. Dwivan(
AND Y. V., CHANDRACHUD, JJ.]

Representation of the People Act, 1950, Sections 16, 19, 2! {0 24, 0—
Representation of the-People Act, 1951, Section 2{1)(e), 3, 100(1)(a), 100{1)
(d) (i), (iii}, (iv)—Question whetner returned candidate was ordinarily residen:
in the constituency on whose electoral rolls he was borne not one of jurisdictional
fact—Scheme of 1950 and 1951 Acts manifests intention of Parliament to extlude
judicial review-—Jurisdictional question one of public policy as reflected i~ the
stafute.

The respondent No. 1, Raju, filed an election petition against the appeliant and
respondent No, 5 challenging the election to the Council of States from Gujarat,
on the ground that their names were illegally entered in the electoral rolls, as
they were not electors within the meaning of Sec. 2{I)}{e) of the Representation
of People Act, 1951. It was contended that they were not ordinarily resident
in any of the parliamentary constituencies in Gujarat State as required by Sec, 19
of the 1950 Act. The question was treated as a preliminary question by the
Gujarat High Court. The High Court, relying on some decisions of the Supreme
Court, held that ordinary residence in a constituency was a jurisdictional fagt and
the Registration Officer cannot, by an erroneous decision, determine the jurigdic-
tional fact and clothe himself with jurisdiction and enter the names of the said
respondents in the electoral rolls. The preliminary question was answerad by the
High Court in favour of respondent No. 1, Raju. The appellant before the
Suprems Court challenged the High Court's order on the ground that it was not
competent for the High Court to go behind the decision of the Registration Officer
and -decide- whether his decision declaring the respondents as ordinarily -esident
in the respective parliamentary constituencies, was correct or not.

Contesting the appellant’s claim, respondent No, 1; inter alia contended; that

if the decision of the Registration Officer regarding ordinary residence was to be
final on the question of the entitlement of a citizen to be entered in the electoral
rolls, there is no recourse to a Civil Court u/s 30 of the Act. Couris cannot
imply the ouster of the jurisdiction of Courts trying an election petition because
if the officer decides the question wrongly, a citizen will have no remedy to protect
his statulory right to be a voter and to contest elections. Respondent No, 1
further contended that a wrong decision by the officer would raise a guestion
of jurisdictional fact and’ the High Court has jurisdiction to decide such a qzastion.

Rejecting the comtentions,

HELD : (1) The intention of Parliament 10 oust the jurisdiction of the Court
irying an eleclion petition to go into the question whether a person is ordinerily
resident in the constituency in the electoral roll of whicht his name is entered ia
manifest from the schemc of Representation of People’s Act, 1950 and 1951.
Art. 327 of the Conslitution gives full power to Parliament, subject to the provi-
sions of the Constitution, to make laws with respect to all matters relating to or
in connection with the elections ihcluding the preparation of electoral roils, It
was, therefore, open to Parliament to prescribe the mode of the preparation of
the electoral toll and say that it.is not liable to be challenged except in the
manner provided. The Parliament was, therefore, competent, subject to the
provisions of the Constitution, to exclude the jurisdiction of the Civil Court or
the Tribunal trying an election petition to go into the question whether the name
of any person has bzen entered therein illegally. The right to stand for eiection
is a statutory right and the statute can, therefore, regulate the manner in
the right has to be enforced or the remedy for enforcing ¥. The 1950 Act pro-
vides a complete code so far as the preparation and maintenance of electoral
tolls are concerned. The Act enacts a complete machinery to enquire into the
claims and objections as regards registration as voters and for appeals from the
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decision of the Registering Officer. Sec. 30 of the Act makes it clear that Civil
Courts have no jurisdiction to adjudicate the question. In these circumstances,
we do not think that it would be incongruous to infer and imply ouster of the
jurisdiction of the Court trying an election petition. That inference is strengthéned
by the fact thut u/s 100{1){d) (iv) of the 1951 Act the result of the clection
must have been materially aftected by non-compliance with the provisions of the
Constitution or of that Act or of Rules and orders made under that Act in order
that High Court may declare an election to be void. Non-compliance with the
provisions of s. 19 of the Act cannot furnish a ground for declaring an election
void under that clavse. The matter is concluded by the decision of this Court
in P. R. Belagati v. B. D. Jari (AR, 1971 5.C, 1348). [555C, 557F, Bl

B. V. Ramaswamy v. B. M. Krishnamurthi A LR, 1963 S.C. 458 referred to.

Vaidyanath Panjiar v. Sita Ram Mahtu, ALR. 1970 S.C. 314, Kabu' Singh
v. Kundan Singh, ALR. 1970 S.C. 340 and Wopansao v. N. L. Odvuo A LR,
1971 §.C. 2123, held applicable.

(2) Neither the decision of this Court in Vaidyanaih Panjiar whica took
the view that violation of 5. 23(3) of the 1950 Act in entering or deleting the
names of persons in the electoral rolls after the last date for making nomination
relates to lack of power, nor the decision in Wopansac which also
suggests that where there was a lack of power, the question can be ‘gone into by
the court trying an election petition, can by analogy, be extended to an eatry in
the electoral roll on the basis of wrong adjudication of the question of ordinary
residence. The concept of jurisdiction for the purpose of judicial review is one
of public policy rather than one of logic. Viewed from the aspect of public
policy as reflected in the provisions of the 1950 and 1951 Acts, a wrong decision
on 2 question of ordinary residence for the purpose of entering a persor® name
in the electoral roll should not be treated as a jurisdictional error which can b
reviewed either in a Civil Court or before an election tribunal. [356G|

. Anismiric v. Foreign Compensation Tribunal, (1967) 3 W.R L. 282 William
Murra_y fistep v. US.A. [1945] 324, U.S. 114 at"page 142. Dissenring judement of
gmndlfs L. in Letus N. Crowell v, Charles Benson [1931] 185, U5, 22 referred

(3) The question whether a person whose name is entered in the :lectoral
roll & qualified under the Constitution and whether he suffers from aty of the
dlsquahf_icatmng specified in Sec. 16 can always be gone into by the court tryinz
an election petition. The eletoral roll is never conclusive or final in resvect of
these matters. {555H] '

ALR. 1971 8.C. page 1348 followed.

(4) Respondent No. 1 had challenged the election of respendents No.. 4 and
5 on the ground that they were not qualified or disqualified to be chosen & fill
the seat as required py sec. 100(1)(a) of the 1951 Act. There was no alega-
tion that they were disqualified u/s 16 of the 1951 Act. As the names of respon-
dents 4 and 5 were entered in the electoral roll and they did not suffer any dis-
?&.lcatllﬁc%gg;ls, they tv}sl'erv;-,felectors rf'i::l:iin ,thg definition of s, 2{1)(a) of the 1951

. were, therefore, quali 2 ch idates ufs *
1951 Act [eseq) quali to chosen as candidates u/s > of the

Appeal partly allowed.

of I%I;IZIL\APPELLATE Jurispiction :  Civil Appeal No. 2650, (NCE)

Appeal by special leave from the judgment and order dated the

12th/13th October, 1972 of th i . R : -
tion No. 9 of 1973, of the Gujarat High Court in Flection Peti

B. Sen and 1. N. Shroff for the appellant.
S. K. Bisaria, for respondent No. 1.

The Judgment of the Court was delivered by

MATHEW, J.—1In this appeal, b i i0i
MATHEW, J - , Dy special leave, the question for
consideration is whether the findings arrived at by thequgh Couct
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of Gujarat in Election Petition No. 9 of 1972 on issues No. 1
and 5, which were tried as preliminary issues, are correct.

An election fo elect four members of the Council of States from
the State of Gujarat was to be held on April 8, 1972,

- The appellant and respondents No. 1 to 5 filed nominations.
On scrutiny, the returning officer held them to be valid. On April
8, 1972, the election was held at Gandhi Nagar and the appeliant
srid respondents 2, 3 and 5 were declared elected.

On May 1, 1972, respondent no, 1 filed the election petition
10 deglare the elections of the appellant and respondents 2, 3 and
5 void. '

The main ground urged in the election petition for declaring the
election of respondents 4 and 5 in the election petition (respondent
5 and the appellant respectively here) void—with which alone we
are concerned in this appeal—was that they were not ordinarily
resident in the area covered by any parliamentary constituency in
the State of Gujarat and that their names had been illegally entered
in the electrol roll of the respective constituency in Gujarat and as
they were not ‘electors’ within the meaning of s. 2(1)(e) of the
Representation of People Act, 1951, they were not eligible to become
candidates in the election. Respondent No. .1 also raised -several
other contentions in support of the declaration prayed for.

The court framed issues No. 1 to 5 and tried them preliminarily
and entered findings thereon in favour of respondent no. 1
Mr. Raju,

In this appeal, the appellant challenges the correctness of the
findings on issues no. I and 5. These issues are :

“1. Whether there is misjoinder of parties and causes of
action ?
5. Whether this Court has jurisdiction to decide: whether
the entries in the electoral roll regarding respondent
No. 4 and/or respondent No. 5 are valid or not ?”

Mr, B. Sen, Counsel for the appellant, did not address any
argument as regards the correctness of the finding on issue No, 1,

We are, therefore, only concerned with the correctness of the
finding on issue No. 5. As already stated, the contention on the
basis of which this issue was raised was that respondents No. 4 and
5 in the clection petition were not ordinarily resident in any of
the parliamentary constitutencies in the State of Gujarat and, as
they had not fulfilled the condition for being entered in the electoral
roll of any parliamentary constituency in Gujarat, they were not elec-
tors within the meaning of s. 2(1}(e) of the Representation of the
People Act, 1951, and were incligible to stand as candidates in the
elaction. ‘

The High Court on a review of the decisions of this Court found
that the Court has jurisdiction to go into the question whether respon-
dents No. 4 and 5 in the election petition were ordinarily resident in
any of the parliamentary constituencies in the State of Gujarat as that
was a condition precedent to the registering officer getting jurisdiction
torenter their names in the electoral roll. The reasoning of the Court
wis ‘that ordinary residence in a constituency was a jurisdictional fact
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and the registering officer cannot, by an erroneous decision, .de_termine
the jurisdictional fact wrongly and clothe himself with jurisdiction and.
enter the names of respondents 4 and 5 in the election petition in the
electoral roll in violation of the provisions of s. 19 of the Representa-
iion of the People Act, 1950. It is, therefore, necessary to examine the
decisions of this Court to see whether the finding of the High Court is
justified by those decisions.

Before doing so, we think it proper to refer to the provisions of
the Constitution and the Representation of the People Act, 1950
and 1951 (hereinafter called the ‘1950 Act’ and ‘1951 Act’ respec-
dively) which have a bearing on the subject.

Article 326 of the Constitution provides that the elections to the
House of the People .and to the Legislative Assembly of every State
shall be on the basis of adult suffrage; that is to say, every person
vho is.a citizen of India and who is not less than twenty-one years
of age on such date as may be fixed in that behalf by or under any
‘aw made by the appropriate legislature and is not otherwise dis-
qjualified under the Constitution or any law made by the appropriate
legislature on the ground of non-residence, unsoundness of mind,
crime or cormupt or illegal practice, shall be entitled to be regis-
iered as a voter at any such election. Article 327 states that subject
“o the provisions of the Constitution, Parliament may by law make
provision with respect to all matters relating to, or in connection with,
elections to either House of Parliament or to the House or either
House of the Legislature of a State including the preparation of
¢lectoral rolls, the delimitation of constituencies and all other matters
recessary for securing the due constitution of such House or Houses.

Sectioii 3 of the 1951 Act provides for qualification for member-
ship of the Council of States : “A person shall not be qualified to be
chosen as a representative of any State or Union' Territorty in the
Council of States unless he is an elector for a Parliamentary constituency
‘n that State or territory”. Section 2(1) (e) of that Act defines an
elector” ;

“2{1) (e)—'elector’ in relation to a constituency means
a person whose name is entered in the electoral roll of that
Constituency for the time being in force and who is not sub-
iect to any of the disqualifications mentioned in 5.16 of the

Representation of the People Act, 1950,

Section 16 of the 1950 Act lays down the disqualifications for
registration in an electoral roll and it provides that a person shall be
disqualified for registration in an electoral roll if he is not a citizen
¢{ India or is of unsound mind and stands so declared by a competent
court. or js for the time being disqualified from voting under the pre-
visions of any law relating to corrupt practices and other offences in
connection with elections.  Sub-section (2) of 5.16 provides that the
name of any person who becomes so disqualified after ‘registration
¢hall forthwith be-struck off the electoral roll in which it is included.
Section 19 of the 1950 Act lays down the conditions of registration,

It provides :
“Subject to the foregoing provisions of this Part every
person who— ’
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(2) is not less than twenty-one years of age on the qualifying

| date, and ' hall be cntifled

b) is ordinarily resident in a constituency, sh  cntitle

( to be reglst%red in the electoral roll for thac constitoency™.
Section. 30 of the 1950 Act bars the jurisdiction of the Civil Court to
entertain or adjudicate upon any question whether any person is or 1
not entitled to be registered in an electoral roll for a constituerncy; or
to quesiion the legality of any action taken by or under the authority
of an electoral registration officer, or of any.decismn given by any
authority appointed under the Act for the revision of any such roil.

Section 100(1)(a) of the 1951 Act provides that the election of
a returned candidate can be declared void by the High Court on the
groung that on the .date of his election, the returned canghdatc was
not qualified to be chosen to fill the seat in question either in thq lorght
of the provisions of the Constitution or in the light of the provistons
of the Act, . .

Under s.100(1)(d) (i) and (iv) of the 1951 Act, the eicction of
a returned candidate can be declared to be void by the High Court on
the ground that the result of the election, in so far as it concerns the
returned candidate has been materially affected (i) by the improper
acceptance of any nomination or (it) by any non<ompliance with the
provisions of the Constitution or of the Act or any rules or orders made
amder the 1951 Act.

In B. M. Ramaswamy v. B. M. Krishnamurthy(1) this Court wvas
<concerned with the provisions of the Mysore Village Panchayat and
Local Boards Act, Act 10 of 1959, Under the provisions of that Act,
the relevant part of the electoral roll of the Mysore Legislative
Assembly was deemed to be the list of voters for the panchayat consti-
tuency and the secretary of the panchayat had to maintain a duly
authenticated separate list of voters of the said constituency. It was
because of this that this Court was required in that case to consider the
question of the applicability of the provisions of the 1950 Act. Subba
Rao, J. in delivering the judgment of the Court said that no civil court
has jurisdiction to question the legality of any decision taken by or
under the authority of the electoral registration officer as the terms of
5. 30 of the 1950 Act were clear that the action of the registration
officer in including the name of the appellant there in the clectoral
roll, though illegal, cannot be questioned in a civil court and that it
could be rectified only in-the manner prescribed by law or by resorting
to any other proper remedy. This Court in effect held that the Court
trying an election petition has no jurisdiction to go behind the electoral
roll and find out whether the name of any person entered therein was
illegally entered.

In Baidyanath Panjiar v. Sita Ram Mahto (?) the question was
whether in view of the provisions of s.23(3) of the 1950 Act, the
name of any person can be entered in the electoral roll subscquent fo
the last date for making nominafions and whether that question can
be gone into by the court when trying an election petition, Section
23{3) of the 1950 Act provides that no amendment, transposition or
deletion of any entry shall be made under s.22 and that no direction
for the inclusion of a name in the electoral roll of a constituency shall

(1) ALR 1963. 8. C. 458, (2) A.1.R. 1970 S, C. 314,

1
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be given after the last date for making nominatigns for an election iu
that. constituency or in the parliementary constituency within which
‘that constituency is comprised and before the completion of that
election. The submission before this Court was that 35 names were
entered in violation of the provisions of 8.23(3) and that was without
power and, therefore, the votes cast by these persons were invalid.
Hegde, J. in delivering the judgment of the Court said that there was
no power in the registering er to include any name or delete any
name in violation of 5.23(3), as the sub-section gives a mandate to the
electoral registration officer not to amend, transpose, delete any entry in
the clectoral roll of the constituency after the last date for making
nominativn for election in that constituency and before the completion
of that clection. He held that if any name is entered or deleted it was
a case where there was a lack of power and not a case where there
was an irregular exercise of it and, therefore, the court trying the elec-

tion petition could go into the question whether there was violation of
8.23(3} or not.

In Kabul Singh v. Kundan Singh, (') the question before this Court
way whether the vote of a person whose name was entered in the elec-
- tofal roll of the constituency after the last date for making {he nomi-
nation was valid. In view of the earlier decision in Baidyanath v.
Sita Ram(2) this Court held that the registering officer has no power
to enter his name in the electoral roll in violation of the mandatory pro-
vision of s. 23(3) and as it was a case of lack of power, the court
trying the election petition had jurisdiction to go into the question.
The learned Judge; in the course of the judgment, was careful to add
that the right to vote being purely a statutory right, the validity of any
vote has 10 be examined on the basis of the provisions of the relevant
Acts and that in. view of 5.30 of the 1950 Act, Civil: Courts have no
jurisdiction to entertain or adjudicate upon any question whether any
person is or is not entitled to register himself in the electoral roli in
a constitueincy or to question the illegality of the action taken by or
under the authority of the electoral registration officer or any decision
given by any authority appointed under that Act for the revision of
any such roll. He also said that sections 14 to 24 of the 1950 Act are
integrated provisions which form a complete Code by themselves in
the matter of preparation and maintenance of electoral rolls and that
entries found in the rolls are final and that they are not open to chal-
lenge either “before a Civil Court or before a tribunal which considers
the validity of anv election”.
In P.'R. Belagali v. B. D, Jatti(3), the question was about the
validity of the election of B. D. Jatti to the legislature of the State in
question from Jamkhandi constitugncy and one of the contentions was
that as he was not an ordinary resident in Jamkhandi constituency, he
was not an elector in that constituency and, therefore, the election was
void. Grover, J. delivering the judgment of this Court*observed that
in order to stand for election to the legislative assembly of a State, a
- Terson must be an elector in any assembly constituency in that State,

and he must not be subiect to any of the disqualifications men-
tioned in s, 16 of the 1950 Act or the disqualifications given in Chapter
111 of the Act. He also observed that the condition of being ordinarily

(1) A.LR. 1970 8.C, 340. (2) ALR. 1970 8.C. 314,
) . (3) AJTR. 1971 S.C, 1348,
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tesident in a constituency for the purpose of registration has nothing
to do with the disqualifications for registration which are prescribed by
s. 16 of thc 1950 Act and which alone are relevant to the definition of
the word ‘elector’ occurring in s. 2(1) (e) of the Act. He further saic
that the entire scheme of the 1950 Act is that entries made in an elec-
toral roll of a constituency can be challenged only in accordance with
the machinery provided by it and not in any other forum unless some
question of violation of the provisions of the Constitution is involved.
The Court, therefore, held that the question whether Jatti was ordinarily
resident in Jamkhandi constituency during the material period and was
cntitled to be registered in the electoral roll of that constituency could
- not be the subject of an enquiry except in accordance with the pro-

visions of the 1950 Act and that only on the non-compliance with the
provisions of the Constitution or of the 1951 Act or of any rules or
orders made under that Act could the High Court declare the election
of the returned candidate to be void under clause (1)(d) (iv) of s.
100 of the 1951 Act. The attention of the Court was not drawn to the
decision in Baidyanath v. Sita Ram(), where it was held that non-
compliance with the provisions of s. 23(3) of the 1950 Act would
result in improper reception, refusal, rejection of vote which is void
and would, therefore, be ground for avoiding the election under s.

100(1)(d) (iii) of the 1951 Act,

In Wopansao v. N. L, Odyuo and others(®) this Court after refer-
ring to the decision in Baidyanath v. Sita Ram(!) held that lack of
power of the electoral registration officcr to register or not to register
persons as voters resulting from violation of the mandatory provisions
of the relevant statutes might lead to improper reception, refusal or
rejection of a vote and would, therefore, be a ground for avoiding the

election under s. 100(1) {d) (iii) of the 1951 Act.

Mr, Raju, respondent No. 1 submitted that the right of a citizen
who fulfils the requirement of law as 1o age and who js not subiect to
any disqualifications as provided by law passed by Parliament to be
registered as a voter, is a constitutional right granted by article 326 and
the remedy to enforce the right in a civil court cannot be taken away
by Parliament by law and therefore s. 30 of the 1950 Act is witra vires
the Constitution. He also said that if the decision of the registering
officer regarding ordinary residence in a Constituency were fo be final
on the question of the entitlement of a citizen to be entered \in  the
electoral roll and if he is to have no recourse to a civil court in case
the officer decides the question wrongly, the rule of law which is a
fundamental postulate of our democratic polity wounld be seriouslv im-
paired and. therefore, imp'ied ouster of the iurisdiction of the Court
trying an election petition to go into the question cannot be inferred.

We are not concerned in this with the constitutional validity of
5. 30 of the 1950 Act. for the reason that no citizen has sousht to
enforce his constitutional right of being registered as a voter in a3 enurt
and has been denied it. It is a wise tradition with court not to adjudi-
cate a coustitutional guestion unless it is absolutely necessary to = the
disnneal of the case in hand.

(1) A.LR. 1970 S.C. 314. (2 A.LR. 1971 S.C. 21,23,
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“Supremacy of law demands that there shall be an opportunity te
have some court-to decide whether an erroneous rule of law "was
applied and whether the procesdings in which facts were adjudicated
were conducted regularly”. This remark was made in S Joscph Stock
Yards Co. v. United States(1), by Justice Brandeis in his =dissenting
opinion. In that case a public utility was challenging a rate order as
confiscatory. “It is entirely clear that the remark is not the law with
respect to much administrative action. The remark may be the law
with respect 1o some administrative action, but if so, that action is not
clearly identifiable.”(2) But the question stili remains whether the
Brandejs remark has validity for some types of administrative action,
and if so, what types. On this question the opinions are singularty un-
helpful. One may surmise that the Brandeis remark has validity in
the context in which it was uttered—a public utility rate case in which
confiscation was claimed. () Article 327 gives full power to Parliament
subject to the provisions of the Constitution fo make laws with respect
to all matters relating to or in connection with elections including the
preparation of electoral rolis. It was, therefore, open to Parliament to
prescribe the mode of the preparation of the electoral roll and say that
it is not liable to be challenged except in the manner provided. Pariia-
ment was, therefore,- competent, subject to the  provisions
of the Constitution, to exclude the jurisdiction of the civil court
or the tribunal trying an election petition to go into the question whether
‘the name of any person has been entered therein illegally. The right
ta stand for election is a statutory right and the statute can thercfore
regulate the manner in which the right has to be enforced or the
remedy for enforcing it. We think that the 1950 Act provides a com-
plete code so far as the preparation and maintenance of electoral rolls
are concerned. The Act enacts a complete mahingry to enquire iato
claims and obicctions as regards regjstration as voter -and for appeals
from the decision of the registering officer (see sections 21 to 24 of the
1950 Act both inclusive). Elaborate rules have also been made for
inquiry into claims to be registered as voters and for considering and
disposing of obiections thereto (see rules 12 to 24 of the Registration
of Electoral Rules), The definition of the word ‘elector’ in s. 2(1){e)
of the 1951 Act would indicate that a person whose name is actually
entered in the electoral roll for the time being and who is not subiect te
any of the disqualifications in s. 16 would be an elector. Any person
who i§ a citizen of India and who has attained th¢ age as prescribed by
faw, subicct to the minimum as orovided in art_iIle 326, is entitled to
be registered as a vofer in the roll of ¢lectors. - This is the positive way .
of exoressing eligibility for registration as a voter. He should not also
be subiect to anv of the dicqualifications orescribed by Parliament by
law on the grounds mentioned in the artic'e. ‘The Parliament has pres-
cribed in 5. 16 of the 1950 Act the disqualifications.

~ The question whether a person whose name is entered in the elec-
toral roll is qualified under the Constitution and whether he suffers

‘(D 208 1.8, 138,
(7 See Kennath Cnln Davis, “Administrative Eaw Treatise”. Vol 4, p. 98.
{3 See Kenneth Culn Davis, “Administrative L*w Treatisr, Vel. 4, p, 102
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from any of the disqualifications specified in s, 16 can always be gone
intq by the Court trying an election petition. The electoral roll is never
conclmsive or final in respect of these matters (sece the decision in
P. R. Belagali v. B. D. Jatti (supra). The argument that the question
whether a person is ordinarily resident in a constituency for the pur-
pose of registering him as a voter is a jurisdictional fact and thereforc
the registering officer cannot by a wrong decision give himself jurisdic-

tion to enter his name in the electoral roll, revives all the castistic .

difficulties spawned by the doctrine of jurisdictional fact and the
practical difficulty of formulating' a test to distinguish jurisdictional fact
from other facts. See in this connection the concurring judgment of
Yustice Frankfurter \n William Murray Estep v. US.A.(1) and the dis-
senting judgment of Brandeis, J, in Lefus N. .Crowell v. Charles
Benson(*). The basis for identifying jurisdictional facts has never been
clarified. And, reflection on many of the reported decisions dealing with
the subject will only serve to induce a feeling of desperation. We infer
an intention to withhold judicial review in the situation with which we
are concerned as we think that the Parliament was acting upon the con-
viction that it was dealing with matters which were fully lodged in the
exlugive jurisdiction of the registering officers and the appeliate
authorities.

As aiready stated, the prayer in the election petition was to declare
the election of the respondents 4 and 5 void under subrsection 100(1)
_ {a) for the reason that these respondents were not qualified, or, dis-

-qualified to be chosen to fill the seat under the Constitution or the 1951
Act. There was no case for respondent No. 1 that these respondents
suffered from any of the disqualifications mentioned in s, 16. Nor was
there any ground taken in the eléction petition that they had not the
positive qualifications as required by the Constitution or the Acts.

The only question is whether the ground taken in the election peti-
tion that since these respondents were not ordinarily resident in any of
the Parliamentary constitiencies of Guijéarat, they had not fulfilled one
of the conditions necessary to be satisfied for registration in the electoral
roll, can be gone into by the High Court in trying an election petition.

We think that neither the decision of this Court in Baidyanath
Panjiar v. Sita Ram Mahto (supra) which took the view that violation
of 5. 23(3) of the 1950 Act in entering or deleting the names of persons
in the -electoral rolls after the last date for making nomination relates
to lack of mower nor the decision in Wopansao v. N. L. Odyuo (supra)
and others which also suggests that where there was lack of power, the
question can be gone into by the court trying an election petition, can,
by analogy, be extended to an entry in the electoral roll on the basis
of a wrong adindication of the guestion of ordinary residence. Thoush
the dividing. line between lack of jurisdiction or power and
erroneous exercise of it has become thin with the decision of the House
of Lords in The Anisminic Case(®) we do not think that the distine-
tion between the two has been completed wiped out. We are aware of

(1) 327 U. 8. 114, 142 (2) 285 U. S, 22
(3) 1967 (3) W.L.R. 382,
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the difticulty in formulating an exhaustive rule to tell when there is lack
of power and when there is an erroneous exercise of it. The difficulty
has arisen because the word “jurisdiction” is an expression which is
used in a'variety of senses and takesits colour from its context, (sce per
Diplock, J. at p. 394 in the Anisminic Case). Whereas the ‘pure’ theory
of jurisdiction would reduce jurisdictional control to a vanishing point,
the adoption of a narrower meaning might result in a more useful legal
concept even though the formal structure of law may lose something
of its logical symmetry. “At bottom the problem of defining the con-
cept of jurisdiction for purpose of judicial review has been one of public
policy rather than ope of logic”.(*) And viewed from the aspect of
public poiicy as reflected in the provisions of the 1950.and 1951 Acts,
we do not think that a wrong decision on a question of ordinary resi-
dence for the purpose of entering a person’s name in the electoral roll
should be treated as a jurisdictional error which can be judicially re-
viewed either in a civil court or before an election tribunal.

And concerned as we are in this case only with the question

whether the High Court trying an clection petition has jurisdiction to
try and decide whether these respondents were ordinarily resident in
the respective parliamentary constituency in Gujarat, we should think
the matter is conciuded by the decision of this Court in Jasti’s case
(supra). :
_ The requirement of ordinary residence as a condition for registra-
tion in the electoral rolls in one created by Parliament by s. 19 of the
1950 Act, and .as we said, we seg¢ no reason why Parliament should
have no power 1o entrust to an authority other than a court or a tribunal
trying an election petition the exClusive power to decide the matter
finally. We have already referred to.the observation of this Court in
Kabul Singh's case (supra) that sections 14 to 24 of the 1950 Act are in-
tegrated provisions which form a complete code in the matter of prepa-
ration and maintenance of electoral rolls. Section 30 of fhaf Act
makes it clear that civil courts have no power to adjudicate the ques-
tion. In these circumstances we do not think that it would be incon-
gruous to infer an implied ouster of the jurisdiction of the court trying
an ¢lection petition to go into the question. That inference is streng-
thened by the fact that under s. 100(1)(d) (iv) of the 1951 Act the
result of the election must have been materially affected by non-
compliance with the provisions of the Constitution or of that Act or
of the rules, orders made under that Act in order that High Court may
declare an election to be void. Non-compliance with the provisions of
s. 19 of the 1950 Act cannot furnish a ground for declaring an elec-
tion void under that clause.

We, therefore, return to the question whether these respondents
were not qualified or were disqualified to be chosen to fill the seat
under the Constitution or the 1950 Act or the 1951 Act. As we said,
there was no allegation that they were disqualified under s. 16 of the
1950 Act. Nor was there any ground taken that they were not qualified
in the sense of their being not citizens or under the age as required. As
their names were entered in the electoral roll and as they did not suffer

1V 8. A. Smith. “Judicial Review of Administrative Action”, 2nd Edn,, p. 98.
10-382'Sup. C I/74
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from any of the disqualifications mentioned in s. 16 of the 1950 Act,
they were electors within the definition of the term in 8. 2(1) (e} of the
1951 Act. They were, therefore, qualified to be chosen as candidates

" under s. 3 of the 1951 Act.

We think that the intention of the Parliament to oust the jurisdic-
tion of the court trying an election petition to go into the question
whether a person is ordinarily resident in the constituency in the elec-
toral roll of which his name is entered is manifest from the scheme of
the 1950 and the 1951 Acts. It would defeat the object of the 1950
Act if the question whether a person was ordinarily resident in a

constituency were to be tried afresh in a court or tribunal, trying an
election petition. ‘

We reverse the finding of the High Court on issue No. 5 and allow

the appeal to that extent and dismiss it in other respects. In the cir-
cumstances we make no order as to costs,

SB.W. Appeal partly allowed.



