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ALUMINIUM CORPORATJON OF INDIA LTD. 

v. 
COMMISSIONER OF INCOME·TAX, WEST BENGAL 

August 29, 1972 

[K. S. HEGDE, P. JAGANMOHAN REDDY AND H. R. KHANNA, JJ.] 

Income Tax Act 1922 s. 10(2)(xv) & 66-Exr,endilure laid out wholly 
and excluslVely .for business-Commission payab e to selling agents In a 
case whNe sales are not actually effected through selli11g agents-Construe· 
lion of agreement-Expenditure on such Commission whether allowable 
as a deduction-Question of fact 'decided by Tribrmal--High Courfs power 
to interfere in reference proceedings under s. 66. 

Under clause (6) of the agreement between the assessee company and 
its Selling Agents discount was to be allowed to the Selling Agents not only 
on sales effected through the said Agents or sub-agents but also on sales 
effected directly by the Principal. Under clause (8) the Agents were res-
ponsible for the payment of the priq, due from the purchasers immediately 
after the goods left the Principal's works or godown. Such payment had 
to be made on presentation of necessary papers or documents by the 
assessee, not later than a fortnight after the goods were despatched. In 
default of payment the assessee was entitled to charge interest until reali-
sation at the rate of six per cent per annum on the balance for the time 
being outstanding. Under cl, (9) of the agreement, the Agents were also 
re8ponsinble for due fulfilment of all contracts made by them whether for 
ready or forward sales and also for the consequences of any breach of 
contrac,t by any customer and for all losses and damages arising therefrom 
to the assessee provided there was no default on the part of the assessee 
in manufacturing or giving delivery of any goods required or sold under 
any contract in compliance with the terms of the agreement. 

The commission paid by the assessee to the Selling Agents was allowed 
by the income tax authonties as deductible expenditure for some years. 
In respect of the assessment year 1955-56 however the assessees claim for 
such deduction was disallowed. The Income Tax Officer held that the 
payment bad not been made on business considerations. The Appellate 
Assistant Commissioner further held that the. agreement had not been 
acted upon. The Tribunal however did not agree with the view that 
the payment had been made for extra-commercial considerations, or that 
the agreement had not been ac\ed upon. The High Court in referenc'io 
held that the expenditure in question was not expended for the purpose 
of the l!S8e.!See's business within the meaning of s. 10(2) (xv) of the 
Income-tax Act, 1922 inasmuch as in the 'accounting year all sales were 
directly effected by the ilssessee and no sale was effected by the Selling 
Agents. In appeal to this Court by certificate, 

HELD : (i) The jurisdiction of the High Court .under s. 66 is only an 
advisory jurisdiction. That being so it can only pronounce its opinion 
on the questions referred to it. It cannot sit as an appcflate court over 
the decision of the Tribunal. [1099Cl 

H In the present case the nigh Court overlooked. the effect of els. 6, 8 
'1nd 9 of the agreement. It alco overlooked the significan~ of the fad 
t~at in the earlier years the commhion. paid to the Selling Agents had 
been considered as clecluctiblc expenditure. It also did not take notice 
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of the contention of the assessee that though the sales were directly effect­
ed by the assessee they were all convasse0 by the Selling Agents, 

[I 102E-FJ 
The Tribunal after taking into consideration the various terms of the 

agreement as well as the significance of the deduction given in the earlier 
assessment years came to the conclusion that the Income-tax Officer and 
the Appellate Assistant Commiss:•Jner erred in their opinion that thc­
cxpenditurc was not incurred for any commercial expediency or that the 
agreement was not in force in the relevant accounting year. The Tribunal' 
had given good reasons in support of its conclus:on. The primary fact> 
found by the Tribunal and the faCt'ual inference drawn therefrom was 
not open to review by the High Court. [l !03Fl 

The appeal must accordingly be allowed. 

A 

Sa·tulesl1i Cotton Mills Co. Ltd, v. Co1111nis.rio11er of Jnco111e-tax, U.P... C 
6J I.TR. 57, distinguished on facts. 

Commissioner of Income-tax, Bombay v. Walchand & Co, Private Ltd.. :< 
65 I.T.R. 381, and J.K. Woollen Manufacturers v. Commissioner of 
Income-tax U.P .. 72 LT.~. 612, applied. 

CIVIL APPELLATE JURISDICTION : C.A. No. 394 of 
1969. D 

Appeal by certificate from the judgment and order dated Feb­
ruary 12, l 968 of the Calcutta High Court in Income-tax Refe­
rence No. 57 of 1964. 

A. k. Sen, Leila Seth, 0. P. Khaitan and B. P. Mahe•hwari, 
for the appellant. 

S. K. Wiyar, R. N. Sachthey and S. P. Nayar, for the respon­
dent. 

The J udgmcnt of the Court was delivered by 

Hegde, .J. This is an assessee's appeal by certificate under 
s. 66A(2) of the Indian Income-tax Act, 1922 (to be hereinaf~er 
referred to as the Act). The Income-tax Appellat~ Tribunal. 
Calcutta 'B' Bench as per the directions given by the High Court 
in an application under s. 66(2) submitted the following question 
for ascertaining the opinion of the High Court. 

"Whether on the facts and in the circumstances of 

F 

the case, the Tribunal was right in holding that (he sum . G 
of Rs. l ,56,806/- was wholly and exclusively laid out for 
the purpose of business and as such allowable as a busi-
ness expenditure." 

The High Court has answered that question in the negative and 
in favour of the Revenue. The cort'cctncss of the deci~ion of the 
: '.igh Court is challenged before us by the assessee. H 

' 

The question referred to the High Court for its ophion pro-
ceeds on the basis that the facts and circumstances of the case as t 
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found by the Tribunal arc not in dispute but what is disputed h 
the legal affect of the facts and circumstances found by the Tribu­
nal. As held by this Court in the earlier decisions that when a 
question refers to the facts and circumstances in the case, it means 
the facts and cir.cumstances as found by the Tribunal. If any 
party wants to challenge the correctness of the findings given by 
the Tribunal, either on the ground that the same is not supported 
by any evidence on regord or is based on irrelevant or inadmissible 
evidence or is unreasonable or perverse, a question raising any 
one of these ground~ must be sought for and obtained. It'is need­
less to say that the jurisdiction of the High Court in a reference 
under s. 66 is only an advisory jurisdiction. That being so it 
can only pronounce its opinion on the questions referred to it. It 
is ~rite to say that it cannot sit as an appellate court over the deci­
sion of the Tribunal. Bearing these facts in mind, let us now 
proceed to set out the facts as found by the Tribunal. 

The controversy in this case relates to the assessment of the 
assessee for the assessment year 1955-56, the corresponding pre­
vious year b~ing the financial year ending on March 31, 1955. 

·By an agreement dated December 30, 1949, the assessee com­
pany appointed M/s. J. K. Alloys Ltd. as the selling agen~s for 
selling its aluminium products. The agreement was effechve for 
a period of 5 years from April I, 1950. The relevant clauses of 
the agreement are 1, 2, 6, 8, 9, 14 and 15. They read thus: 

"I. That the Agents shall act as the Selling Agents of 
all Aluminium Ingots, Sheets, Circles, Expanded 
Metal, Shots, Utensils and Anodised and alloy goods 
manufactured by the Principal. 

2. That this Agreement shall commence from the 
!st day of April, 1950 and shall continue, unless other­
wise determined by mutual consent of the parties, till 
the 31st day cf March, 1955. 

6. That the Principal will allow the Agents discount 
in the manner indicated hereunder on sale of all products 
of the Principal effected by the Agents either by them­
selves or through Sub-Agents appointed by them or 
directly by the Principal themselves 

Aluminium Ingots 
Aluminium Sheets & Cycles 

Aluminium Expanded Metal 

Aluminium Utensils & anodised and 
alloy goods 

Aluminium Shots 

H% 
2t% 

12!% 

171% 
5 % 
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Provided always that the rates of discount above­
mentioned or any of them may be varied by mutual con­
sent of the parties. 

8. That the Agents shall be responsible for pay­
ment of the price and all other moneys to the Principal 
immediat.ely after the goods leave the Principal's works 
or godown. Such payment will be made on presentation 
of necessary ·papers or documents by the Principal to the 
Agents and not later than a fortnight after the date the 
goods shall have been despatched. . In default of pay­
ment as aforesaid the Principal will be entitled to charge 
interest until, realisation a.t the rate of six per cent per 
annum on the balance fo • the time being outstanding. 

9. That the Agents will be responsible for the due 
fulfilment of all contracts made by them whether for 
ready or forward sales and also for the consequences of 
any breach of contract by any customer and for all 
losses and llamages arising therefrom to :he Principal 
provided there shall be no default on the part of the 
Principal when manufacturing or giving delivery of any 
goods required or sold under any contract in compliance 
with the stipulations thereof. 

I 4. That the parties may by mutual consent agree 
to continue after the expiry of the 31st day of March, 
I 955 on the same terms and conditions as are herein 
contained or any modification thereof as they may decide 
in which case the agency business shall be tenninated 
by either party giving to the other less than three months' 
notice in writing sent by Registered Post and such notice 
shall be deemed to have been given seven days after ~he 
same has been posted. 

15. Notwithstanding anything contained in any of 
the foregoing clauses if the Agents shall fail to make any 
payments as hereiri provided or commit any breach of 
any covenant herein contained ana on the part of the 
Agents to be observed and performed the Principal shall 
have right at any time to terminate this Agreement by 
giving to the Agents one month's notice in respect there­
of." 

ln the relevant year of account, the assessee paid to M/s. 
J. K. Alloys Ltd. Rs. L56,806/- as selling agency commission in 
accordance with the tenns of the agreement. The Income-tax 
Officer disallowed the claim for deduction of that amount on the 
ground that the paynient had'not been made on business considera-
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tions. On appeal the Appellate Assistant Commissioner agreed 
with the conclusion reached by the Income-taic Officer that the 
payment had been made for some e;ittra commercial considera· 
tions; but he further held that the agreement had not been acted 
upon. On a further appeal, the Income-taic Appellate Tribunal 
opined that it was unable to concur with the view taken by the 
Income-taic authorities that the agreement had not been acted upon 
and that the payment had been made for some extra commercial 
considerations. In the course of its order it observed : 

"There is no dispute that the amount in question was 
actually paid as commission to Messrs. J. K. Alloys Ltd. 
It is also common ground that all the sales during the 
year were effected directly by the appellant and no sales 
were effected by the selling· agents. On these facts, the 
Appellate Assistant Commissioner concluded that the 
agreement had not been acted upon and that the pay­
ment was made for some extra commercial considera­
tions.. We are afraid, we ate unable to concur with the 
Appellate Commissioner. The mere fact that no sates 
were, effected during the year of account by the selling 
agents themselves does not, necessarily, mean that the 
agreement was not acted upon. In fact, clause 6 of the 
agreement quoted above explicitly refers to the fact that 
the agents shall be entitled to the payment of the dis­
count even if ~II the sales were effected directly by the 
Principals them>elves. The agreement has not been 
impugned by the Department as a sham and collusive 
transaction; in fact the entire selling agency commission 
paid to Messrs. J. K. Alloys Ltd. had all along been 
allowed by the Department as an admissible expenditure 
in the hands of the assessee upto the assessment for the 
year 1954-55. Evidently, the agreement in question 
had been entered into bona fide and had been acted 
upon." 

The only ground on which the Income-tax Officer as well as 
the Appellate Assistant Commissioner disallowed the commission 
paid was that during the accounting year all the sales were effected 
directly by the assessee and no sales were effected by the selling 
agents. But those authorities failed to take note of the fact that 
apart from the fact that the selling agents were entitled to discount 
even in respect of the sales directly made by the assessee, the 
agents were responsible for 1he pgyment of the price due frorn 
the purchasers immediately after the goods left the Princip~J's 
works or godown. Such payment had to be made on presentation 
of necessary papers or documents by the assessee, not later than a 
fortnight after the date the goods were despatched. In default of 
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payment as aforesaid, the assessce was entitled to charge interest 
until realisation at the rate of six per cent pe_r annum on the 
balance for the time being outstanding. Under cl. (9) of the 
agreement, the agents were also responsible for due fulfilment of 
all contracts made by them whether for ready or forward sales 
and also for the consequences of any breach of contra~t by any 
customer and for all losses and damages arising therefrom to the 
assessee provided there was no default on the part of the assessee 
in manufacturing or giving delivery of any goods required or sold 
under any contract in. compliance with the tenns.of the agreement. 
The Income-tax Officer, the Appellate Assistant Commissioner also 
overlooked the fact that in the,previous years, the commission paid 
by the assessee to the selling agents had been considered as deduc­
tible expenditure. From this it follows that from 1950 to 1954. 
the agents did function in accordance with the terms of the agree­
ment. It was contended before the Appellate Assistant Commis­
sioner that even though thc; sales were directly effected by the 
assessee, they were canvassed by the selling agents. Neither the 
Income.tax Officer nor the Appellate Assistant Co!11ffiissioner has 
held against that plea. Under these circumstances, the Tribunal 
rightly came t() the conclusi()n that the commission paid was an 
expenditure expended wholly and exclusively for the purpose of 
assessee's business, as provided i11 s. 10(2) (xv). 

The only reason that persuaded the High Court to come to the 
conclusion that the expenditure in question was not expended for 
the purpose of the assessee's business was that in the accounting 
year all sales were-directly effected by the assesee and no sale was 
effected by the selling agents. But the High Court overlooked 
clauses 6, 8 and 9 of the agreement referred to earlier. It also 
overlooked the significance of the fact that in the earlier years the 
commission paid to the selling agents had been considered a~ 
delluctible expenditure. It also did not take notice of the con­
tention of the assessee that though the sales were directly effected 
by the assessee, they were all canvassed by the selling agents.· 

It is true that under s. 10(2)(xv), it is for the Income-tax 
Officer to decide whether any remuneration paid by an assessee to 
his selling agents was wholly or exclusively expended for the pur­
pose of his business. It is also true that the mere fact that the 
assessee establishes the existence of an agreement between him 
and his agents and ,the fact of actual payment, the discretion of the 
Income-tax Officer to consider whether the expenditure was made 
exclusive for. the purpose of the business is not taken away-see 
the decision of this Court in Swadeshi Cotton Mills Co. Ltd. v. 
Commissioner of !11co111e-tax, U.P. ('). The expenditure incurred 
must be for commercial expediency. But as observed by this 

(I) 631. T.R. 57. 
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Court in Commissioner of Income-tax, Bombay v. Walchand & 
Co. Private Ltd. ( 1) that in applying the text of commercial expe­
diency for determining whether an expenditure was wholly and 
exclusively laid out for tb purpose of the business, reasonableness 
of the expenditure has to be adjudged from the point of view of the 
businessman and not of the revenue. ln J. K. Woollen Ma1111fac-
1wers v. Commissioner of lncome-tax, U.P.("), after applying the 
rule laid down in Walchand & Co.'s case (supra) that in applying: 
the test of commercial expediency for determining whether an 
expenditure was wholly and exch1sively laid out for the purpose of 
the business, reasonableness of the expenditure has to be adjudged 
from the point of view of the businessman and not of the income-· 
tax department, this Court proceeded to observe : 

"It is, of course, open to the Appellate Tribunal to 
come to a conclusion either that the alleged payment is 
-A-0! real or that it is not incurred by the assessee in the 
character of a trader or it is not laid out wholly and 
exclusively for the purpose of the business of the assessee 
and to disallow it." 

111 the instant case, it is not the case of the Revenue the­
assessee di<lnot pay the commission in question nor is its case that 
the expenditure in question was not incurr~ by the assessee in the 
character of a trader. Therefore the only question that remains. 
to be considered is whether it was not expended wholly or exclu­
sively for the purpose of the business of the assessee. The Tribu-
nal a.fter taking into consideration the varior~ tenns of. the agree­
ment as well as the significance of the deduction given in the earlier· 
assessment years came to the conclusion that the Income-tax 
Otllcer and the Appellate Assistant Commissioner erred in their 
opinion that the expenditure was not incurred for any commerciaT 
expediency or that the agreement was not in force in the relevant 
nccounting year. The Tribunal has given good reasons in support 
of it~ conclusion. The primary facts found by )he Tribunal and 
the factual inference drawn therefrom was not open to review. by 
the High Court. 

G The High Court erroneously thought that the facts of this case 

H 

fell within the ratio of the decision of this Court in Swade.\'ht 
Cotto11 M il/'s case (supra). The facts of that case were as 
follows: 

Therein appellant company was managing whose remu­
neration was an office allowance of Rs. 5,000/ ~ per month antl 
I 0% of the net profits of the company. Under article 118 of the 
articles of association o,f the company, its directors were each 

(I) 65 l.T.R. 381. (21 72 l.T.R. 612. 
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.entitled to a remuneration of Rs. 100 per month. At. an extra­
ordinary general meeting of its shareholders article 118 was 
amended to provide for the payment to the directors of a commis­
sion of 1 % of the net profits of the company in addition to their 
monthly remuneration and as a result the five directors of the. 
.company_ became entitled to a sum of Rs, 28,218 each for the 
calendar year 1948. The Tribunal found that the payment of the 
.commission to the directors was for extra commercial reasons 011 
the grounds : (i) that they did not render any special service in 
that year; (ii) that the management of the company was done by 
the managing agents and very little was done by the directors; (iii) 
that the remuneration of Rs. 100 per month was not considered by 
the directors to be inadequate in earlier years; (iv) that the increase 
in the cbmpany's profits by about Rs. 30 lakhs was due to the con­
trol pf cloth having been lifted and not to any special exertion of 
.the directors. On the . basis of those findings which were all 
findings of fact, the Tribunal came to the conclusion that the com­
.mission paid to the directors cannot be considered as expenditure 
incurred wholly and exclusively for the purpose of the business. 
The High Court as well as this Court accepted the findings reached 
by the Tribunal. From the facts of that case, it is clear that the 
payment of commission made to the directors was not because of 
{tny commercial expediency but for collateral reasons. Hence the 
rule laid down in that decision is inapplicable to the facts of the 
present case. 

Jn the result wc allow this appeal, set aside the judgment of the 
High Court and answer the question referred under s. 66(2) in the 
<1ffinnative and in favour of the assessee. The Revenue shall pay 
the costs of the appellant both in the High Court and in this Court. 

G.C. Appeal allowed. 
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