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A RAM KIRPAL BHAGAT & ORS.

V.
STATE OF BIHAR
November 13, 1969

B [M. HipavaTULLAH, C.J., S. M. Sikr1, G. K. MITTER, A. N. RAY
‘ AND P. JaGaANMOHAN REDDY, JJ.]

Sea Customs Act 8 of 1878—Imports & Exports Act 18 of 1947—

Effect of 5. 3(2) of Act 18 of 1947—Whether only 5. 19 of Act 8 of

1878 attracted or other provisions also—Sec Customs Act whether appli-

cable to Santhal Parganas in Bihar—Land Customs Act 19 of 1924

C  Whether applicable to Sunthal Pargunas—Power of Governor under Art.

244 & Fifth Schedule of Constitution of India 1950 to extend laws to

scheduled areas—Cloves whether 'prohibited goods' under Act 18 of 1947

and Imports Control Order 1955—Whether dutiuble under Indian Tariff

Aect 1934—Power of Inspectors of Central Excise cmployed on Central

Excise & Customys Intelligence work to make Grrests and  seize cloves

nnder 5. 173 & 5. 178 of Sea Customs Act—Effect of notifications under

5. 6 of Seq Custops Act, namely, Notification No. 69—Cus, dated 28

D September 1951 gnd CBR Notification 1. L, Cus. dated 25th lanuary,
1958 Sea Customs Acts. 1784-Onus of proof under,

One Nazir Mian was arrested at Pakur Raiiway Station in the Santhal
Parganas of Bihar by two Inspectors and a constable belonging to the
Central Excise Department. * The Inspectors werc cmployed on Central
Excise and Customs Prevention Intelligence work. Two bags of cloves
on which duty was required to be paid under the Imports Control Order
1955, but had not been paid, were seized from the possession of Nazir
mian who had locked himself inside the latrine of a railway compartment
in the said station. The arrest and seizure were cfiected under ss. 173
and 178 of the Sea Customs Act 1878. Helped by certain persons, Nazir
Mian escaped and the cloves were alsp taken away. Ip the scuffle the
said two Inspectors were injured, one grievously, Alongwith four others
Nazir Mizn was tried in connection with the incident. The charges against
g the accused included the offences of offering resistance to the Iawful

apprehension of Nazir Mian and of causing hurt to a public servant in the
discharge of his official duties, Four of the accused including the three
appellants were convicted by the trial Court. The High Court dismissed
their appcals. In appeal by special leave against the judgment of the
High Court the appellants contended before this Court that: (1) The

Sea Customs Act, 1878 did not apply to the place of occurrence and,

therefore, the arrest purporting to have beeh made under ss, 173 and 178
G  of that Act and the seizure of the cloves\were uniawful. (ii) The Land

Customs Act 1924 did not apply to the plage of occurrence and therefore
the InSpec'tol:l were not officers of Customs who could invoke the autho-
ritv of the LhAnd Customs Act. 1924 to arrest and seize the appellant
Nuzir Mian: (iii) The seizure of cloves was not authorised by s. 178 of
the Sea Customs Act 1878 nor was the arrest authorised under 5. 173 of
the Sea Customs Act 1878; (iv) Section 178A of the Sea Customs Act

1878 could not apply because there was mo notification o attract the
H application of the said section.

HELD : (i) The Sea Customs Act, 1878 was applicable 1o the Santhal
Purganas by virtoe of s. 3(2) of the Imporis & Exports Control Act, 1947
LeSyp C170- 16
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which had been miade applicable by the Governor to the-Santhal Parganas.

under Bihar Regulation I of 1951 -\ ~ -

Sub-section (2) of s. 3 of the Imports & Exports Control Act, 1947
enacts that goods to which any order under sub-section (1) applies shall
be deemed to be goods of which the import or export has been prohibited
under 5. 19 of the Sea Customs. Act, 1878 and the second limb of sub-.
section (2) of-s.-3 is that all the provisions of that Act {The Sea Customs
Act, 1878) shall have effect accordingly. To accede to the contention on
behalf of the appellants that only s.”19 of the Sea’ Customs Act, 1878 will
apply and no _other provisions of the Sea Customs Act, 1878 will be
cffective or operative will bé not only to render the words “and all the
provisions of that Act shall have effect” otiose but also nugatory. When
the statute enacts that all the provisions of that Act shall have effect
acqord@ngly, it will be an error to hold in spite of the language of such
legislation that the provisions of the Sea Customs act shall not have effect.
The effect of bringing into-an Act, the provisions of an earlier Act is to
introduce the incorporated sections of the earlier Act into the subsequent

Act as. if these provisions have been enacted init for the first time. [242 -
H—250 D] ~

All that can be said on the authority of the Madras Customs case is
that if 5. 19 of the Sca Customs Act 1878 were repealed then the Sea
. Customs Act 1878 would not be attracted, Section 19 of the Sea Customs’
Act, ‘1878 has not been repealed and was extant and is now re-enacted as .
s. 11 in the Sea Customs Act, 1962 and there has been corresponding
<hapoge in the Imports and Exports Control Act, 1947 by reference to the

Sea Customs Act, 1962 and s, 11 thereof. [243 H] "~ '

The Collector of Customs, Madras v, Nathells Sampatha Chetty &
Anr., [1962] 3 S.C.R. 786, explained,

The Secretary of State for India in Council v. Hindustan Co-operu-
tive Insurance Society Lid., referred to.

Re: Wood's Estate, [1881] 31 Ch. D, 607, applied.

Bihar Regulation 1 of 1951 was not in excess of the Governor’s
powers. The Santhal Parganas are included in the Scheduled Arcas dealt
with in Art. 244 and the Fifth Schedule to.the Constitution. Paragraph
5 in the Fifth Schedule deals with laws applicable to Scheduled Areas.
Sub-paragraph 2 of Paragraph § enacts that the Governor may make Te_
gulations for the peace and good government of any area in a State which
is for the time being a Scheduled Area. Under sub-paragraph 3 of para-
graph S the Governor may repeal or amend any Act of Parliament or
any Act of the legistature of the State or any existing law which is for
the time being applicable to the area in -question. The Bihar Reg&ﬂatt_on

"1 of 1951 is a valid piece of legislation emanating from the legislative
authority of the .Governor in its plenitude of power. The contentions
that “the Governor’s power of making regulations did not include the
power to.apply laws and that the Bihar Regulation 1 of 1951 is either
a piece of delegated legislation or a conditional leglslat[on., couidv not bhe
-accepted. [245 B-C, H] - : ‘

Riel v. The Queen, L.R. 10 A.C. 657, referred to.

(ii) The Land Customs Act, 1924 was not applicable to the Santhal
Parganas as an ‘existing law’ within the meaning of Art. 372(1) of the
Constitution. It was also not made applicable to the Santhal Parganas
by the Governor by the exercise of power under the Government of India
‘Act or the Constitution., Nevertheless by virtue of notification No. 69

e

C

E

G

ks

e -w-f"'/

e



H

12
[#S)
w

RAM KIRPAL v, BIIAR

Cus, dated 28th September, 1951 under Section 6 of the Sea Customs.Act,
1878 and notification No. CBR Notification 1. L., Cus, dated 25th Jadgary,
1958 (as amended in May, 1958) the two Inspectors in the present case
had authority to urrest the uppellant Nazir Miun und 10 seize the baggyof
cloves in his posscssions

From the suid notifications it appeared that under s, 6 of the Seu
Custoris Act.- 1818 Land Customs Officers are appointed Officers of Cus-
woms.  Secondly, the potification ander the Land Customs Act is that all
the .officers mentionéd -therein including the Inspectors of Central Excise
employed on the Central Excise & Customs Prevention ntelligence Work
and attached to the Headquarters are Land Customs Officers. The com-
hined effect of both the notificatidng is that the Inspectors of Central
Excisc in the present cuse were Land, Customs Officers und Officers of
Customs as & result of the application of the Sea Customs Act, 1878,
1246 H; 251 B-D) -

(iii) (a) The import of cloves was prohibited under the Imports
Control Order 1955 made under s, 3 of the Imports & Exports
Control Order 1947, They were ulso dutinble  poods under the Indian
Tariff Act, 1934 which_was upplicable to the Santhal Pargunas being one
of the Acts mentioned dn the Schedule to the Sunthal Parganas Settlement
Regulation, 1872. Beipg prohibited goods under the Tmports & Exports
Control Act, 1947 cloves are deemed to be prohibited under 5. t9 of the
Sca Customs Act, [878. [250- A

(b) The cvidence in the present casc established the following
fucts.. First. the appellant Nazir Mian had in possession 1wo bags of
cloves ahd ne duty wis paid on those cloves. Sccondly the said appellant
kept the cloves in two bags arid conccaled the same in the latrine of the
railways compartment. Thirdly, the cloves were dutiable goods und
there was prohjbition -on the import of those goods. Fourthly. the place
of occurrence was at n distance of only 11 & 12 miles from the East
Pakistan border. Fifthly, cloves are not grown in India. These circums-
tances indicated a rcasonablé suspicion and. thercfore the Officers were
justified in arresting the aopellant Nazir Mian under section 173 of the
San Customs Act. [878. {251 E] ’

(iv) In the abscnee of speeial notification under s, 178A of the $Sea
Customs Act. 1878 spccifying goods to which the scetion applies, the
onus of proof under that section cannot be placed on persons whose goods
are seized for violation ‘of other provisions of the Sea Customs Act, F87K.
In view ‘of the fact that in the present case the scized articles were re-
moved by the accused it was unnccessary to deal anv further with this
aspect of the case because if any order was passed for return of the
bags the order could not be enforced-|251 H)}

CRIMINAL APPELLATE JURISDICTION : Criminal Appeal No.
182 of 1966.

Appeal by specia] leave from the judgment and order dated
January 31, 1966 of the Patna High Court in Criminal Appeal
No. 210 of 1966. :

Ramesivwar Dial and A, D, Mathur, for the appellants.

Lal Naravan Sinha, Advocate-General for the State of Bihar
and U. P. Singh, for the respondent.
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L. M. Singhvi and S, P. Nayar, for the Union of India.

Lal Narayan Sinha, Advocate-General for the State of Bihar
and D. Goburdhun, for the State of Bihar,

The Judgment of the ,ff ourt was delivered by

Ray, J—This is an appeal by special leave from the judgment
of the High Court at Patna challenging first the authority of the
Excise Inspectors as Officers of Cugtoms, namely, public servants
and secondly their power {0 arrest Nazir Mian and seize 2 bags
of cloves from his possession under,scctions 173 and ]78 respec-
tively of the Sca Cusioms Act, 1878.

The facts giving rise to this appeal are as follows. On
I3 December, 1961, Inspectors Uma Shankar and Bisdddha
Nand Jha and Constable Bishan Singh, all belonging to the Cen-
tra} Excise Department were on checking patrol duty on 33Q
Down Barauni passenger train proueedmt7 from Barharwa to
Pakur which are Railway Statiohs in. Santhal Parganas in Bihar.
The appellant Nazir Mian, was travelling by Barauni passenger
trzin.  When the train stopped at Pakur (he excise stafi found
Nazir Mian in the latrine of one of the compartments of the train
with two bugs of clovey weighing aubout 2 maunds 10 seers. The
door of the latrine wus closed.  Inspector Uma Shankar pushed
the door when it was opened from inside. Uma Shankar dis-
closed his ideptity and asked if duty had been paid for the cloves.
Nazir Mian answered in the negative. Inspector Uma Shankar
thereupon seized the bags and arrested Nazir Miun,  While this
wus béing done, the train started. Shortly after the train had
started it stopped at a level crossing in consequence of one of
the persons of the excise staif puliing the aiarnr c¢hain, The excise
staft got down with Nazir Mian. The two bugs of cloves were
aho brought down. Certain persons collected on the spot. Navir
Mian is alleged to have been rescued by other appellants and
the bags of cloves werce taken away. In the scufflc that ensued.
one of the Inspectors rcceived- sintple injuries and the other a
grievous injury.

The threc appellants Nazir Miah; Ram Kirpal Bhagat and
Ganga Dayal Shah and two other persons Jhuman Mian and
R'"hun.nh Prasad Yadav were all charged under section 147.
149.°333 and 379 of the Tndian Penal Code for forming an un-
lanelul assembly in ussaulting Inspectors Una Shankar and B, N.
Jha and in rescuing accused Nazir Mian from their lawful custody
and in removing two bags of seized cloves from their possession.
The accused persons with the exception of Raghunath Prasad
Yadav were further charged under section 332 of the Indian
Penal Code for voluntarily causing hure to Uma Shankar a public
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servant in the discharge of his public duties. The accused with
the exception of Nazir Mian were charged under section 225 of
the Indian Penal Code for intentionally offering resistance to the
lawful apprehension of accused Nazir Mian, Nazir Mian was
also charged under section 7 of the Land Customs Act, 1924
for contravention of section 5 of the said Act and also under
section 167 item 81 of the Sea Customs Act, 1878 for contraven-
tion of section 19 of the said Act and also under section 5 of the
Imports and Exports Control Act, 1947 for contravention of
section 3(1) of the Imports Control Order, 1955.

At the trial before the Assistant Sessions Judge, Dumka in
Santhal Parganas, Raghunath Prasad Yadav was acquitted of all
the charges and the appellants Nazir Mian, Rum Kirpal Bhagat
and Ganga Dayal Shah along with Jhaman Mian were all con-
victed under sections 147 and 332 of the Indian Penal Code.
Jhaman Mian, Ram Kirpal Bhagat and Ganga Dayal Shah were
also convicted under sections 225 and 333 of the Indian Penal
Code. Ram Kirpal Bhagat and Nazir Mian were also convicted
under section 379 of the Indian Penal Code. The said iour
accused including the three appellants were sentenced to severul
terms of imprisonment and the said sentences were ordered w
tun concurrently,

The Assistant Sessions Judge, Dumka, however, acquitted
the appellant Nazir Mian of the charges under the Land Customs
Act, the Sea Customs Act, 1878 and the Imports and Exports
Control Act. The Assistant Sessions Judge, Dumka held that
section 6 of the Imports and Exports Control Act, 1947 raised
a bar of taking cognizance by any court except upon a complaint
in writing made by an officer authorised in that behalf by the
Central Government by general or special order and in the
absence of any complaint in writing by the officer concerned, the
Assistant Sessions Judge, Dumka found that he had no jurisdic-
tion to take cognizance of the offence under this Act. The
Assistant Sessions Judge, Dumka, also held that section 187A
of the Sea Customs Act, 1878 laid' down that cognizance as to
offence was to be taken upon a complaint in writing made by
the. Chief Customs Officer or any other officers of customs not
lower in rank than an Assistant Collector of Customs authorised
in this behalf by the Chief Customs Officer. The Assistant
Sessions Judge. Dumka, found that in the present case there was
no such complaint, and, therefore, he did not take cognizance
for the contravention of section 19 of the Sea Customs Act,

187§.

The appellants and. Jhaman Mian thereafter preferred an
appeal to the High Court. Tn the High Court the appellant Nazir
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Mian cor.ended that Inspector Uma Shankar had no power to
arrest him and seize the cloves, and, therefore, - the Inspector
could not be held to have acted in the discharge of his public
duties. In.aid of that contention it was submitted first, that the
Imports afid Exports Control Act, 147, the Land Customs Act,
1924, the Sea Customs Act, 1878 and. the Indian Tarif Act,
1934 were not extended to Santhal Parganas and were not, there-
fore, applicable. The second contention was that cloves were
not dutiable articles. The third contention was that section 173
of the Sea Customs Act, 1878 had no apphcanon, because there
was no evidence of reasonable suspicion that Nazir Mian was
guilty of an offence under the Sea Customs Act, 1878, It was
_ also contended that Inspector Uma Shankar was not an officer
of the Customs.

The High Court came to the conclusion that the Sea Customs
Act, 1878 and the Imports and Exports Control Act, 1947
applied to the Santhal Parganas with the result that the import -
of cloves was prohibited; duty was payable on cloves; the Inspec-
tors were officers of Customs within their respective ]U[’lSdlCthI]
and, therefore, they could exercise power under section 173 of
the Sea Customs Act, 1878 and they could seize the goods under
section 178 of the Sea Customs Act, 1878. The High Court
further held that under section 178A of the Sea Customs Act,
1878, the burden was on the appellant Nazir Mian to prove that
.cloves seized were not smuggled goods and that the appellant
Nazir Mian failed to do so.

The High Court held that the appellants. had been rightly
convicted for certain offences but the sentences under section
332 of the Indian Penal Code against Nazir Mian, Ganga Dayal
Shah were set aside to correct an error in the judgment of the
Assistant Sessions Judge, Dumka, who at one place convicted
all the four accused under section 332 of the Indian Penal Code
and‘at another place found only Jhaman Mian and Ram Kirpal
Bhagat guilty of the offences under section 332 of the Indian
~ Penal Code.

Counsel on behalf of the appellants contended first, that the
Sea Customs Act, 1878 did not apply to the place of occurrence,
and, therefore, the arrest and the seizure were unlawful, The second
contention was that the Land Customs Act, 1924 did not apply
‘to the place of occurrence, and therefore, the Inspectors were
not officers of Customs who could invoke the authority of the
Land Customs Act, 1924 to arrest and seize the appellant Nazir
Mian. 'The third contention was that the seizure of cloves was
not authorised by section 178 of the Sea Customs Act, 1878 nor
was the arrest authorised under section 173 of the Sea Customs -
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Act, 1878. The arrest and the seizure under the Sea Customs
Act, 1878 were impeached as illegal on the ground that the Sea
Customs Act, 1878 did not apply to the place of occurrence,
namely, Pakur in Santhal Parganas in Bihar, The fourth con-
tention was that section i78A of the Sea Customs Act, 1878
could not apply, because there was no notification to attract the
application of the said section.

The first question which falls for decision is whether the Sea
Customs Act, 1878 applies. In order to appreciate this con-
tention it is necessary to refer to the statutes by virtue of which
the Sea Customs Act, 1878 is said to aprly to the piace of occur-
rence. The Bihar Regulation I of 1951 enacted that the Imports

and Exports Control Act, 1947 was applicable to Santhal Par-
ganas,

The relevant sections under the Imports and Exports Control
Act, 1947 in the present case are the two sub-sections in sec-
tion 3 which are as follows :—

“3, Powers to prohibit or restiict imports and
exports. (1) The Central Government may, by order
published in the Official Gazette, make provisions for
prohibiting, restricting or otherwise controlling in all
cascs or in specified classes of cases, and subject to

such exceptions, if any, as may be made by or under
the order :—

(a) the import, export, carriage coastwise or ship-

ment as ships stores of goods of any specified descrip-
. lion;

(b) the bringing into any port or place in India
of goods of any specified description intended to be
taken out of India without being removed from the
ship or conveyance in which they are being carried.

(2) All goods to which anv order under sub-
section (1)applies shall be deemed to be goods of
which the import or export has been prohibited under
section 19 of the Sea Customs Act, 1878, and all the
provisions of that Act shall have effect accordingly”.

The first contention on- behalf of the appellants is that sub- -
section (2) of section 3 of the Imports and Exports Control Act,
1947 means that only section 19 of the Sea Customs Act, 1878
is applicable and the other section do not apply. The second
contention on behalf of the appellants that the Bihar Regulation
I of 1951 is in excess of the power of the Governor contained
in the Fifth Schedule to the Constitution will be dealt with here-
inafter. Counsel on behalf of the appellants contended that sec-
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tion 3(2) of the Imports and Exports Control Act, 1947 meant
that goods to which sub-section (1) of section_ 3 of the Act of
1947 applied were deemed to be goods of which the import or
export had been prohibited under section 19 of the Sea Customs
Act, 1878, and, therefore, only section 19 of that Act wus to
have effect for that restricted purpose. In aid of that contention
reliance was placed on the decision of this Court in The Collector
of Customs, Madras v. Nathella Sampathu Chetty & Anr.(').
The question for consideration in the Madras Customs case was
whether section 178A of the Sea Customs Act, 1878 applied.
The Cellector of Customs there seized gold because he was,
prima facie, of the view that it had been smuggled and notice
was issued to the respondent to show cause why the gold should
not be confiscated. Import of gold was dealt with by section ¥
-of the Foreigh Exchange Regulation Act, 1947 which provided
that the Central Government might by notification order that no
person except with the general or special permission of the
Reserve Bank and on payment of prescribed fee bring or send
into India any gold or silver. Section 23A of the Foreign
Exchange Regulation Act which came into existence in the year
1952 was as follows :—

“23A. Without prejudice to the provisions of sec-
ticn 23 or to any other provision contained in this Act
the restrictions imposed by sub-sections (1) and (2)
of section &, sub-section (1) of section 12 and clause
(a) of sub-section {1} of section 13 shall be deemed to
have been imposed under section 1% of the Sea Cus-
toms Act, 1878 and ail the provisions of that Act shall
have eflect accordingly, except that section 183 thereof
cshall have effect as if for the word “shall” therein the
word “may” were substituted”,

Section 178A of the Sea Customs Act, 1878 was introduced into
the Act in the year 1955, It was, therefore, contended that
when the Foreign Exchange Regulation Act, 1947 was enacted
the provisions of the Sea Customs Act, 1878 were not ar ull
attracied, and secondly. when section 23A was introduced in
1952 as a part of the Foreign Exchange Regulation Act. 1947
it would have the effect of bringing irto operation only those
sections of the Sea Customs Act, 1878 which were part of the
Sea Customs Act, 1878 in 1952, ‘

Counsel for the appellants relied on the observations at
page 834 of the Report in the Madras Customs case(*) that “the
effect of section 23A is to treat the text of the notification by
‘the Central Government under section 8(1) as if it had been
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issued under section. 19 of the Sea Customns Act with the titfe
and the recital of the source of power appropriate to it by the
creation of legal fiction”™. Counsel for the appellants extracted
from these observations the proposition that only section 19 of
the Sea Customs Act, 1878 would attracted in the present case
to make effective the notifications under the Imports Control
and Exports Control Act, 1947 and the Imports Control
Order, 1955 and no other section of the Sea Customs Act, 1878
would be attracted. The decision of this Court in the Madras
Customs case(') does not support that contention for
the cbvious reason that section 178A of the Sea Customs Act,
1878 was held to be applicable there. If only section 19 of the
Sea Customs Act, 1878 were attracted for the purpose of giving
sancticn to notifications under the Foreign Exchange Regulation
Act section 178A of the Sea Customs Act, 1878 could not have
- been held to be applicable in Madras Customs case(').

Further this Court in the Madras Customs case(!) at page
799 of the Report held first, that on the law as it stood upto
1952 before section 23A of the Foreign Exchange Regulation
Act was inserted, importation of gold in contravention of the
notification of August, 1948 issued under section 8(1)} of the
Foreign Exchange Reguiation Act would have been an impor-
tation contrary to section 19 of the Sea Customs Act, with the
result that any person concerned in the act of importation would
have been liable to the penalties specified in the third column of
section 167(8) of the Sea Customs Act and imported gold would
have been liable to confiscation under the opening words of that
column. This conclusion indicates that a restriction on the
import of gold by a notification under the Foreign Exchange
Regulation Act would be a prohibition or restriction on importa-
ticn or exportation of gold under section 19 of the Sea Customs
Act, 1878 which occurs in Chapter IV of the Sea Customs Act,
1878.

The other conclusion of this Court in the Madras Customs
case was that though section 187A of the Sea Customs
Act, 1878 was introduced in the year 1955 section 23A of the
Foreign Exchange Regulation Act, 1947 which came into exist-
ence in 1952 would be operative to introduce the subsequent
amendments of the Sea Customs Act, 1878 in dealing with con-
travention of the Foreign Exchange Regulation Act in relation
to importation or exportation of gold.

In dealing with the contention in the Madras Custom case
that section 178A cof the Sea Customs Act, 1878 did not apply
because it was not a part of the Sea Customs Act, 1878 when
section 23A of rhe Foreign Exchange Regulation Act was en-

(1) [1962] 3 S.CR. 786.




242 SUPREME COURT REPORTS [1970] 3 S.CR.

acted in 1952, the decision of the Judicial Committee in The
Secretary of State for India in Council v. Hindustan Co-operative
Insurance Society Ltd.(}) was teferred to by this Court for the
purpose of showing that in the Hindustan Co-operative Insurance
Society case the Calcutta Improvement Trust Act, 1911
referred to the provisions of the Land Acquisition Act by
enacting that “the provisions of the Land Acquisition Act shall
apply as if they were herein re-enacted” to mean that the Cal-
cutta Improvement Trust Act 1911 in adopting the provisions
of the Land Acquisition Act did not intend to bind themselves
to any future additions which might be made to the Land Acqui-
sition Act. The other consideration which weighed with the
Judicial Committee was that the Calcutta Improvement Trust
Act did nothing more than incorporate certain provisions from
an existing Act, and for convenience of drafting did so by refer-
ence to that Act instead of setting out for itself at length the
provisions which it was desired to adopt. This Court said that
there was no analogy between the manner in which the provi-
sions of the Land Acquisition Act had been incorporated in the
Calcutta Improvement Trust Act, 1911 and the operation of the
Sea Customs Act, 1878 as a result of section 23A of the Foreign
Exchange Regulation Act. Section 23A of the Foreign Exchange
Regulation Act was construed to mean that the restrictions imposed
by section 8(1) of the Foreign Exchange Regulation Act shall
be deemed to have been imposed under section 19 of the Sea
Customs Act and all the provisions of the Sea Customs Act,
1878 shall have effect accordingly. At page 837 of the Report
this Court said that a notification issued under section 8(1) of
the Foreign Exchange Regulation Act was deemed for all pur-
poses to be a notification issued under section 19 of the Sea
Customs Act and the contravention of the notification attracted
to it each and every provision of the Sea Customs Act which was
in force at the date of the notification.

The ratio of the decision in the Madras Customs case{*)
is that the provisions of the Sea Customs Act, 1878 were
attracted by relation to the provisions of section 19 of the Sea
Customs Act, 1878 which deal with restrictions or prohibitions
on import or export and the notifications under the Foreign
Exchange Regulation Act prohibiting import of gold become an
integral part of section 19 of the Sea Customs Act, 1878, and,
therefore, the contravention of such a notification would bring
into effect each and every provision of the Sea Customs Act.
1878.

In the present case, sub-section (2) of section 3 of the Imports
and Exports Control Act, 1947 enacts that goods to which any

(1) 58 —a, 259, (2)-1962] 3 S.C.R. 786.
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order under sub-section (1) applies shall be deemed to be goods
of which the import or export has been prohibited under section
19 of the Sea Customs Act, 1878 and the second limb of sub-
section (2) of section 3 is that all the provisions of that Act
(meaning thereby the Sea Customs Act, 1878) shall have effect
accordingly. To accede to the contertion of counsel for the
appellants that only section 19 of the Sea Customs Act, 1878 will
apply and no other provision of the Sea Customs Act, 1878 will
be effective or operative will be not only to render the words “and
all the provisions of that Act shall have effect only” otiose but
also nugatory. When the statute enacts that all the provisions
of that Act shall have effect accordingly, it will be an error to hold
in spite of the language of such legislation that the provisions of
the Sea Customs Act shall not have effect. The effect of bring-
ing into an Act the provisions of an earlier Act is to introduce
the incorporated sections of the earlier Act into the subsequent
Act as if those provisions have been enacted in it for the first
time, The nature of such a piece of legislation was explained
by Lord Esher M. R. in Re Wood's Estate(') that “if some
clauses of a former Act were brought into the subsequent Act
the legal effect was to write those sections mto the new Act just
as if they had been written in it with the pen”.

This Court noticed in the Madras Customs case(?)
the dlstmctlon between a mere reference to or a citation of one
statute in another on the one hand and an incorporation on the
other, for the purpose of showing as to what would be the effect
of the repeal of the former statute on the latter statute. It is in
that context that this Court observed that if section 19 of the Sea
Customs Act, 1878 would be repealed then there would no longer
be any legal foundation for invoking the penal provisions of the
Sea Customs Act, 1878 to a contravention of a notification under
section 8(1) of the Foreign Exchange Regulation Act. The
ratio is that if the contravention of the notification under the
Foreign Exchange Regulation Act is equated with a contraven-
tion of the notification under section 19 of the Sea Customs Act,
1878, the effacement of section 19 of the Sea Customs Act, 1878
from the statute book would naturally remove the substratum
of the Sea Customs Act, 1878.

In the present case,-the provisions of the Sea Customs Act,
1878 are attracted by reason of the provisions contained in sec-
tion 3 of the Imports and Exports Control Act, 1947 and on
the authority of the decision of this Court in the Madras
Customs case() all that can be said is that if section 19 of the
Sea Customs Act, 1878 were repealed then the Sea Customs Act,
1878 would not be attractzd. Section 19 of the Sea Customs

(1) {1881} 31 Ch. D. 607. (2) [1962) 3 S.C.R. 785,
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Act, 1878 has not been repealed and was extant and is now re-
enacted as section 11 in the Sea Customs Act, 1962 and there
has been corresponding change in the Imports and Exports Con-
trol Act, 1947 by reference to the Sea Customs Act, 1962 and
section 11 thereof.

The second question which falls for consideration is whether
the Bihar Regulation 1 of 1951 is in excess of the Governor’s
powers. The contentions were: first, that the Regulation I of
1951 could not at all have been made; secondly, that Regula-
tions deal with the subject matter and did not mean power to
apply law and thirdly, the power to extend a law passed by
another legislature was said to be not a legislative function, but
was a conditional legistation, The legislation, in the present case,
is in relation. to what is described as Scheduled Areas. The
Scheduled Areas are dealt with by Article 244 of the Constitu-
tion and the Fifth Schedule to the Constitution. Prior to the
Constitution, the Excluded Areas were dealt with by sections 91
and 92 of the Government of India Act, 1935. The excluded
and the partially excluded areas were areas so declared by order
in Council under section 91 and under section 92 no act of the °
Federal Legislature or of the Provincial Legislature was to apply
to an excluded or a partially excluded area unless the Governor by
public notification so directed. Sub-section (2) of section 92 of the
Government of India Act, 193§ conferred power on the Governor
to make regulations for the peace and goods government of any
area in a Province which was an excluded or a partially excluded
area and any regulations so made might repeal or amend any
Act of the Federal Legislature or the Provincial Legislature or
any existing Indian law which was for the time being applicable
to the area in question. The extent of the legislative power of
the Governor under section 92 of the Government of India Act,
1935 in making regulations for the peace and good government
of any area conferred on the Governor in the words of Lord
Halsbury “an utmost discretion of enactment for the attainment
of the objects pointed to”. (See Riel v. The Queen)(*). In that
case the words which fell for consideration by the Judicial Com-
mittee were “the power of the Parliament of Canada to make
provisions for the administration, peace, order and good gov-
ernment of any territory not for the time being included in any
province”, It was contended that if any legislation differed from
the provisions which in England had been made for the adminis-
tration, peace, order and good government then the same could
not be sustained as valid. That contention was not accepted,
These words were held to embrace the widest power to legislate:
for the peace and good government for the area in question,

(1) LR. 10 A.C. 657 at 658.
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The Fifth Schedule to the Constitution consists of 7 para-
graphs and consists of Parts, A, B, C and D. Paragraph 6 in
Part C deals with Scheduled Areas as the President may by order
declare and there is no dispute in the present case that the Santhal
Parganas falls within the Scheduled Areas. Paragraph 5 in the:
Fifth Schedule deals with laws applicable to Scheduled Areas.
Sub-paragraph 2 of paragraph 5 enacts that the Governor may
make regulations for the peace and good government of any aiea
in a State which is for the time being a Scheduled Area. Under
sub-paragraph 3 of paragraph 5 the Governor may repeal or
amend any Act of Parliament or of the Legislature of the State or
any existing law which is for the time being applicable to the area
in question. It may be stated that a contention was advanced by
counsel for the appellants that section 92 of the ‘Government of
India Act, 1935 was still in operation and the Governof could
ouly act under that section. This contention is utterly devoid.
ol any substance because section 92 of the Government of India
Act, 1935 ceased to exist after repeal of the Government of
India Act, 1935 by Article 395 of the Constitution. It was con-
tended that the power to make regulations did not confer power
on the Governor to apply any law. It was said that under section
92 of the Government of India Act, 1935 the Governor could
do so but under the Fifth Schedule of the Constitution the
Governor is not competent to apply laws. This argument is
without any merit for the simple reason that the power to make
regulations embraces the utmost power to make laws and to
apply laws. Applying law to an area is making regulations
which are laws. Further the power to apply laws is inherent
when there is a power to repeal or amend any Act, or any exist-
ing law applicable to the area in question. The power to apply
laws is really to bring intc legal effect sections of an Act as if
the same Act had been enacted in its entirety. Application of
laws is one of the recognised forms of legislation. Law can b2
made by referring to a statute or by citing a statute or by incor-
porating a statute or provisions or parts thereof in a piece of
legislation as the law which shall apply.

It was said by-counsel for the apppellants that the power to
apply laws under the Fifth Schedule was synonymous with con-
ditional legislation. In the present case, it cannot be said that
the Bihar Regulation I of 1951 is either a piece of delegated
legislation or a conditional legislation. The Governor had full
power to make regulations which are laws and just as Parliament
can enact that a piece of legislation will apply to a particular
State, similarly, the Governor under paragraph 5 of the Fifth
Schedule can apply specified laws to a Scheduled area. The Bihar
Regulation T of 1951 is an instance of & valid piece of legislation
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emanating from the legislative authority in its plenitude of power
and there is no aspect of delegated or conditional legislation,

The question which next arises for consideration is whether
the Land Customs Act, 1924 applied on the relevant date of
occurrence namely 13 December, 1961 to the Santhal Parganas.
The Land Customs Act was enacted in the year 1924 and it was
declared to apply to the Santhal Parganas. Prior to the Constitu-
tion the Centrai Acts or Federal Acts or Acts of the Dominion
Legislature did not apply to an excluded or a partially excluded
area unless they were declared by the Governor to apply to those
areas. After the enactment of the Constitution, Article 244 and
the Fifth Schedule deal with excluded or partlally excluded areas.

It was contended on behalf of the State that after the enact-
ment of the Constitution the Land Customs Act, 1924 became
applicable to excluded or partially excluded areas because first
it was an existing law and secondly the restriction under section
92 of the Government of India Act, 1935 which required a
specific declaration of the Governor to apply any legislation to
the areas in question was no longer operative. Article 372(1)
of the Constitution enacts that the law in force in the territory
of India immediately before the commencement of the Constitu-
tion is to continue in force until altered or repealed or amended
by a competent legislature or other comnetent authority. Expla-
nation I-to Article 372 is that law in force in the Article shall
include a law passed or made by the legislature or other competent
authority in the territory of India before the commencement of the
Constitution notwithstanding that it or parts of it may not be then
in operation either at all or in particular area or areas. The conten-
tion on behalf of the respondent that the Land Customs Act, 1924
would apply to the Santhal Parganas on the ground that it is an
existing law is not acceptable, Article 372 in clause (1) thereof
enacts that subject to the other provisions of this Constitution all
the laws in force in the territory of India shall continue in force.
The Fifth Schedule to the Constitution relates to excluded or
partially excluded areas. The existing law in relation to the
excluded areas is saved by Article 372 and Explanation I thereto
in spite of operation of such laws in particular areas. Similarly,
other laws which were applicable to territories other than the
excluded or partially excluded areas are saved by Article 372
Exvlanation I. Therefore, laws which were existing law in terri-
tories other than excluded or partially excluded areas would not
be existing law under Article 372 in relation to excluded or par-
tially excluded areas. Nor would existing law for the rest of
India be existing law to area in question . within the meaning of
paragraph 5 in the Fifth Schedule to the Constitution. The Land
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Customs Act, 1924 cannot therefore be said to apply to Santhal
Parganas as an existing law,

The present day sources of law making in the Santhal Par-
ganas which are included in the Scheduled Areas are Article 244
and the provisions in the Fifth Schedule to the Constitution.
Clause 5 of the Fifth Schedule has two sub-clauses. Under sub-
clause (1) the Governor is empowered notwithstanding anything
in the Constitution to direct that any particular Act of Parliament
or of the Legislature of the State shail not apply to a Scheduled
Area or shall apply to a Scheduled Area subject to such excep-
tions and modifications as the Governor may specify in the noti-
fication. Sub-clause (1) of clause 5 of the Fifth Schedule to the
Constitution speaks of Acts of Parliament or of the Legislature
of the State and therefore Central Acts or Provincial Acts prior
to the Constitution are not contemplated within sub-clause (1)
of clause 5. Sub-clause (2) of clause 5 of he Fifth Schedule
confers power on the Governor to make regulations for the peace
and good Government of any area in a State which is a Scheduled
Area. Under sub-clause (2) the Goveinor has power to make
faws which will include the power to apply to Scheduled Areas

Central laws or Provincial laws enacted prior to the Constitu-
tion.

Prior to the Constitution section 92 of the Governinent of India
Act, 1935 conferred power on the Governor to make regulations
for excluded and partially excluded areas which included the
Santhal Parganas. In making such regulation the Governor
could repeal or amend any Central law or any Provincial Acts
and the regulations were to be submitted to the Goverpor-
General for assent. The Central or the Provincial Acts under
sub-section (1) of section 92 of the Government of India Act,
1935 however were not applied to excluded and partially excluded
areas unless the Governor so directed.

Prior to the Government of India Act, 1935 the Governor-
General-in-Council in 1872 promulgated the regulation known
as “Santhal Parganas Settlement Regulation” and section 3 of
the said Regulation provided the enactments specified in the
Schedule thereto which would be in force in the Santhal Par-
ganas. Section 3(2) of the Santhgl Parganas Settlement Regu-
lation of 1872 in so far as it seeks to affect future legislation
would not have any. force after 26th January, 1950,

In this background it appears that the Sea Customs Act, 1878
and the Land Customs Act, 1924 were not made applicable to
Santhal Parganas either under the Santhal Parganas Settlement
Regulation of 1872 or under any notification issued under section
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92 of the Government of India Act, 1935. Neither the Sea Cus-
toms Act, 1878 nor the l.and Customs Act, 1924 has been speci-
fically made applicable to the Santhal Parganas by any
notification under sub-clause (2) of clause 5 of the Fifth
Schedule. The Bihar Scheduled Laws Regulation being Regula-
tion I of 1951 which was promulgated under sub-clause (2) of
clause 5 of the Fifth Schedule for the purpose of applying cer-
tain laws to Santhal Parganas however made the Impons and
Exports (Control) Act, 1947 and the Imports and Exports
(Amendment) Act, 1949 applicable to Santhal Parganas.

We have already stated as to how the Sea Customs Act is
made applicable to Santhal Parganas by reason of the provisions
contained in the Imports and Exports (Control) Act, 1947.
Though the Land Customs Act, 1924 does not apply to Santhal
Parganas we have indicated hereinafter as to how because of the
application of section 6 of the Sea Customs Act, officers of Land
Customs appointed under the Land Customs Act are treated as
Customs Officers having jurisdiction in the Santhal Parganas.

The Central Excise and Salt Act, 1944 was however made
applicable to the Santhal Parganas by a notification dated 14 Sep-
tember, 1944 but the application of that Act is not in issue in
the present appeal. One of the questions in the present appeal
was whether the Indian Tarifl Act, 1934 applied to the Santhal
Parganas. The articles which were seized in the present appeal,
viz., cloves were dutiable articles being item 9(3) in column 3
in the First Schedule to the Indian Tariff Act, 1934, We have
already indicated as to how by reason of operation of section 3
of the Imports and Exports (Control) Act, 1947 cloves became
an arlicle the import or export of which was prohibited under
section, 19 of the Sea Customs Act. No notification of applica-
tion of the Indian Tariff Act, 1934 to the Santhal Parganas was
shown to the High Couri. It will appear in volume 7 page 5792
of the Bihar Local Acts (1793 to 1963) published by Bharat Law
House, Allahabad in the year 1966 that the Indian Tariff Act,
1894 is found to be one of the Acts mentioned in the Schedule
to the Santhal Parganas Settlement Regulation, 1872 and the
Indian Tariff Act, 1894 which was repealed by the Indian Tariff
Act, 1934 was similarly declared to be in force in the Santhal
Parganas.

The Inspectors, Uma Shankar and B. N. Jha were Customs
Officers engaged in public duty. They arrested the appellant
Nazir Mian under section 173 of the Sea Customs Act on a
reasonab‘]e suspicion. The Tnsoectors further arrested the appel-
lant .Nam Mian under section 178 of the Sea Customs Act, 1878,
Section 178 of the Sea Customs Act, 1878 empowered the
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Customs Officer to seize smuggled goods under the Act. The
questions which have to be decided in the present case are: first,
whether the Inspectors Uma Shankar and B. N. Jha were acting
in the discharge of public duties, secondly, whether they could
arrest the appellants, and thirdly, whether they could seize the
cloves. The oral evidence of Inspector Uma Shankar is that he
was an Inspector of Central Excise and Customs and he worked
in the Preventive and Intelligence Section. He said that he was
posted at Barharwa since the month of January, 1961 and his
jurisdiction was Pakur, Dumka and Sahibganj. He also said that
his duty was the prevention of smuggling of contraband com-
modities. Idspector B. N. Jha in his oral evidence said that he
was an Inspector of Central Excise and Customs and he worked
in the Preventive and Intelligence section and Pakur, Dumka
and Sahibganj were within his jurisdiction of work

The Imports and Experts Control Act, 1947 in sub-section
(2) of sectipn 3 enacted that goods to which sub-section (1)
applied would be deemed to be goods the import or export of
which would be a restriction under section iy ot tne Sea Cus-
toms Act, 1878 and all the provisions of that Act shall have
effect accordingly. The Imports and Exports Control Act, 1947
conferred power on the Central Government to make provisions
prohibiting, restricting and controlling import and export. The -
Imports Control Order, 1955 was made by virtue of power con-
ferred by section 3 of the Imports and Exports Control Act, 1947,
Schedule I Part IV item 23 of the Imports Control Order, 1955
mentions cloves within the class of goods the import of which
is prohibited. Therefore, cloves come under the prohibition
of section 3 of the Imports and Exports Control Act.
1947 read with clause 3 of the Imports Control Order, 1955 and
are goods which are prohibited from being 1mported The
Imports Control Order, 1955 mentions that each entry in
column 2 of Schedule I to the said Order has the same meaning
as specified against the said item in column 3 of the First Schedule
to the Indian Tariff Act. Schedule I to the Imports Control
Order, 1955 gives in a tabular form the names of articles as alse
the corresponding items to the Indian Tariff Act. Cloves which
are mentioned as item No. 23 of Schedule I of Part IV of the
Imports Control Order, 1955 have the same meaning correspond-
ing to item No. 9(3) in coldmn 3 in the First Schedule to the
Indian Tariff Act, 1934. It. thercfore, follows that cloves are
goods the import of which is prohibited by the Imports and
Exports Control Act, 1947 and they are dutiable goods by reason
of that meaning of cloves in column 3 item No. 9(3) of the
First Schedule to the Indian  Tariff Act, 1934 having been
attracted by the Imports Control Order, 1955. Cloves are pro-
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hibited goods within the Imperts and Exports Control Act, 1947
and are, therefore, deemed to be prohibited under section 19 of
the Sea Customs Act, 1878.

The . Inspectors who arrested the appellant Nazir Mian and
the other accused and seized the articles were Officers of Central
Excise and Customs. In the present case, there are two notifica-
tions. The first is a notification No. 69-Cus. dated 28 Septem-
ber, 1951 under section 6 of the Sea Customs Act, 1878 which
is set out as follows :—

“In exercise of the powers conferred by section 6
of the Sea Customs Act, I878 (VIII of 1878) and in
supersession of the Government of India in the Ministry
of Finance (Revenue Division) Notification No. 71,
dated the 12th August, 1950, the Central Govern-
ment hereby appoints all the Land Customs Officers
who have been appointed or may be appointed from
time to time to be such under sub-section (1) of sec-
tion 3 of the Land Customs Act, 1924 (XIX of 1924)
to be Officers of Customs for their respective jurisdic-
tion and to exercise the powers conferred and to per-
form the duties imposed on such officers by the first
named Act”.

The second is a notification No. C.B.R. Notification 1.L.Cus.
dated 25th January, 1958 as amended by No. 8-L.Cus. dated

17th May, 1958 under the Land Customs Act which is set out
as follows :(—

“In exercise of the powers conferred “by sub-sec-
tion (1) of section 3 of the Land Customs Act, 1924
(19 of 1924) read with the motification of the Gov-
ernment of India in the late Finance Department
(Central Revenue) No. 5944 dated the 13th Decem-
ber, 1924 and in supersession of its notification No.
56-Customs, dated the 24th July, 1951 as subsequently
amended, the Central Board of Revenue hereby
appoints all Deputy Collectors, Assistant Collectors,
Headquarters  Assistant Collectors, Superintendents,
Deputy Superintendents, Inspectors, Nakedars, Super-
visors, Range Officers, ASsistant Range Officers,
Women Searchers, Jemadars, Petty Officers, Amaldas,
Sepoys and Peons, including all the officers of Central
Excise employed for the time being on the Central
Excise or Customs Preventive Intelligence work and
attachéd to the Headquarters and the Circle and Divi-
sional Officers of the Collectorate of Central Excise,
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Delhi, Allahabad, Patna, Shillong, Madras, Bombay
and Baroda, to be Land Customs Officers within the
jurisdiction of the respective Collectors of Land Cus-
toms under whom they are working”.

It will appear from the aforementioned notifications first that
under section 6 of the Sea Customs Act, 1878 Land Customs
Officers are appointed Officers of Customs. It is manifest the
provisions of the Sea Customs Act, 1878 apply, and, therefore,
the Land Customs Officers are appointed Officers of Customs
under the Sea Customs Act, 1878. Secondly, the notification
under the Land Customs Act is that all the Oflicers mentioned
therein including the Inspectors of the Central Excise employed
on the Central Excise or Customs Preventive Intelligence work
and attached to the Headquarters are Land Customs Officers.
The combined effect of both the notifications is that the Inspectors
of Central Excise in the present case were Land Customs Officers
and Officers of Customs as a result of the application of the Sea
Customs Act, 1878,

Counsel on behalf of the appellants contended that there was
no evidence to warrant the Customs Officers to arrest the appel-
lants under section 173 of the Sea Customs Act, 1878 because
such an arrest could be made only if there was a reasonable
suspicion in existence. The evidence in the present case estab-
lished the following facts. First, the appellant Nazir Mian had
in possession two bags of cloves and nc duty was paid on those
cloves. Secondly, the appellant Nazir Mian kept the cloves in
two bags and concealed the same in the latrine of the railway
compartment. Thirdly, the cloves were dutiable goods and there
was prohibition on the import of those goods. Fourthly, Pakur
was at a distance of only 11 and 12 miles from the East Pakistan
border. Fifthly, cloves are not grown in India. These circum-
stances indicated a reasonable suspicion and, therefore, the Offi-
cers were justified in arresting the appellant Nazir Mian under
section 173 of the Sea Customs Act, 1878.

It was contended on behalf of the appellants that though
under section 178 of the Sea Customs Act, 1878, the Customs
Officers could seize the goods there was no notification under
section 178A of the Sea Customs Act, 1878 imposing restric-
tions on import of cloves, and, therefore, the onus of proof could
not be shifted to the appellants under section 178A of the Sea
Customs Act, 1878. The correct legal position is that in the
absence of special notification under section 178A specifying
goods to which the section applies, the onus of proof under that
section cannot be placed on persons whose goods are seized for
violation of other provisions of the Sea Customs Act, 1878. In
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view of the fact that in the present case the seized articles were
removed by the accused it is unnecessary to deal any further with
this aspect of the case because if any order were passed for return
.of the bags the order could not bz enforced.

For these reasons, the appeal fails and is dismissed. The
appellants ‘will surrender to the District Magistrate, Santhal Par-
ganas to serve the sentences.

Appeal dismissed.
Y.P.



