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In Krishna Das Roy v. The Land Acquisition 
Collector of Pabna ('), the Calcutta High Court, on 
the other hand, seems to have taken the view and we 
think, rightly, that if the owner wants to make an 
application expressing his desire under s. 49 (1 ), he 
has to make that application some time before the 
award is actually made. 

The result is, the appeal is allowed, the order 
passed by the High Court is set aside and that of the 
District Judge restored. There will be no order as to 
costs. 

Appeal all~. 

DARYA SINGH AND OTHERS 

v. 

ST ATE OF PUNJAB 

(P. B. G..1.JENDRAGADKA.R, K. N. WANOHOO, 

and K. C. DAS GUPTA JJ.) 
Criminal Trial-Murder-Eye wit11eBse8 relativeA of t4e 

Vietim-J;tiidence of interested and hostile wit11ts•eA-Neculity 
of corroboration-Exercise of powers of the court under s. 5'9 of 
the Code ofCriminal Procwure-Indian Penal Code (Act }(LV 
of 1860) s. 302-Code of Criminal Procedure, 1898 (.4.et 6 of 
1898), ... 172, 640. 

The appellants alongwith their brother Ratti Ram were 
alleged to have committed the ·murder of Inder Singh by inflict· 
ing 1erious injuries with lathi and gandasa. The prosecution 
case was that while he was being assaulted, lnder Sin h raised 
an alaram, upon which his brother Dalip Singh (P.W.2), his 
wife Dharam Devi (P.W.4) and his son Shamsher Singh 
(P.W.3) rushed to the scene of the offence but out of fear they 
had not the courage to go to the rescue of the victim. After 
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the assailants left the place, they went near him and found him 
dead. An information was lodged and after investigation the 
appellants alongwith their brother were put on trial before the 
SessionsJudge for an offence under s. 302 read withs. 34 of the 
Indian Penal Code, as a result of which Ratti Ram was 
acquitted and the appellants were convicted and sentenced to 
imprisonment for life. On appeal, the High Court confirmed 
the conviction and sentence passed against the appellants. ·The 
State appeal challenging the acquittal of Ratti Ram was also 
dismissed. On appeal by special leave the appellants contended 
that in law the evidence of interested and hostile witnesses 
cannot be accepted without corroboration and, therefore, the 
High Court errecl in accepting the evidence of the three eye­
witnesses. 

Held that on principle it is difficult to accept the plea 
that if a witness is shown to be a relative of the deceased and It 
is also shown that he shared the hostility of the victim towards 
the assailant his evidence can never be accepted unless it is 
corroborated on material particulaN. It would be impossible 
to hold that such witnesses are no better than accomplices and 
that their evidence, as a matter of law, must receive corrobora­
tion before it is accepted. That is not to say that the evidence 
of such witnesses should be accepted light-heartedly without 
very close and careful examination. 

If the offence has taken place, as in the present case, in 
front of the house of the victim, the fact that on hearing his 
shouts, his relations rushed out of the house cannot be ruled 
out as being improbable, and so, the presence of the three 
eye-witnesses cannot be properly characterised as unlikely. 

Rameshwar v. The State of Raja•than, [1952] S.C.R. 377 ; 
Lackman Singh v. The State, [1952] S.C.R. 839, Karnail Singh 
v. The State of Punjah, [1954] S.C.R. 904 and Vaikunt&m 
Ohandrappa v. The State of Andhra Prade8h, A.J.R. 1960 S.C. 
1340, held inapplicable. 

Held further, that the powers of the court under s. 540 
can and ought to be exercised in the interests of justice when­
ever the court feels that the interests •if justice so require, but 
that does not mean that the failure of the court to have exercised 
its powers under s. 540 has introduced a serious infirmity in the, 
trial itself. 

In the present case, there is no . justification for the 
as.umption that any eye-witness has been kept back from the 
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court, and so, the case cannot be sent back on the hypothetical 
ground that the scrutiny of the police diary may disclose the 
presence of an independent eye witness. The appeal therefore, 
must be dismissed. 

CRIMINAL APPELLATE JURISDICTION: Criminal 
Appeal No. 27 of 1962. 

Appeal by special leave from the judgment 
and order dated August 24, 1961 of the Punjab High 
Court in Criminal Appeal No. 146 of 1961. 

T.R. BhaBin, for the appellants. 

Gopal Singh and P.D. Menon, for the respon­
dent. 

1963. April 25. The Judgment of the Court was 
delivered by 
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GAJENDRAGADKAR J.-The three appellants, G•i•••rc1.Jtar 
Darya Singh, Rasala and Pehlada, along with their 
brother Ratti Ram were tried by the learned Sessions 
Judge, Patiala, under section 302 read withs. 34 
of the Indian Penal Code for having committed 
the murder of lnder Singh in the village of Petwar 
in the . early hours of the mornjng of June 2, 
1960. The learned Sesions Judge acquitted Ratti 
Ram, because he held that the case against him had 
not been proved beyond a reasonable doubt. He, how-
ever, convicted the three appellants and sentenced 
them to imprisonment for life. This order of convic-
tion and sentence was challenged by the appellants 
by preferring an appeal before the Punjab High 
Court. The High Court agreed with the. conclusion 
of the learned trial Judge and dismissed the appeal. 
The acquittal of Ratti Ram was challenged by the 
State but the State's appeal was dismissed and Ratti 
Ram's acquittal was confirmed. The appellants have 
come to this Court by special leave and on their 
behalf, Mr. Bhasin has contended that the High 
Court was in error in confirming the order of 
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conviction and sentence passed against the .3 appell­
ants by the trial Judge. 

The facts leading to the prosecution of the 
appellants lie within a very narrow compass. It 
appears that on June 2, 1960, before sun-rise the 
victim lnder Singh was returning towards his 
house after relieving himself of the call of nature. 
When he came near the Baithak of Krishan Lal J at, 
he was suddenly attacked by the three appellants. 
Darya Singh had a lathi and Rasala and Pehlada had 
a gandasa each. The prosecution had alleged that 
Ratti Ram had also joined in that act. All the 
assailants inflicted serious injuries on Inder Singh as 
a result of which he died. While he was being 
assaulted, Inder Singh raised an alarm in conse­
quence of which his brother Dalip Singh, his wife 
Dharam Devi and his son Shamsher Singh rushed 
to the scene of the offence. They, however, had not . 
the courage to go to the rescue of the victim, because 
they were afraid that they would themselves be 
assaulted. At the time of the assault, Darya Singh 
fired shots in the air to frighten people. After the 
assailants left the scene of the offence, Dalip Singh, 
Dharam Devi and Shamsher Singh went near the 
victim, but found that he was dead. First Informa­
tion Report about this occurrence was then sent and 
that set the investigation into motion, as a result of 
which the three appellants and their brother Ratti 
Ram were arrested and. put up for trial for offence 
under section 302/34 I. P. C. 

The case of the prosecuti<;>n rests on the evidence 
of three eye-witnesses, Dalip. Sing (P. W. 2), 
Shamsher Singh (P. W. 3) who is a student of the 
Engineering College, Ludhiana, and Dharam Devi 
(P. W. 4). Tht:se three witnesses gave a consistent 
account of the attack on lnder Singlh which they 
witnessed in front of their house and stated how each 
one of the three appellants took part in the assault. 
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Plira Singh (P .W .5) who is Lambardar of the village, 
rea~hed the scene of the offence, after the victim 
had been murdered. When he reached the scene of 
the offence, he was told by Shamsher Singh about ~he 
a11ault and was also given the names of the assailants. 
The learned trial Judge believed the three eye-wit­
nesses, but was not inclined to act upon the evi­
dence o( Hira Singh. The High Court has believed 
the three eye-witnesses as well as the evidence of 
Hir~ Singh. The High Court thought that the 
failure of Dalip Singh to refer to the arrival of 
Hira Singh in the first information report did not 
introduce any infirmity in the evidence of Hira 
Singh himself, and it has observed that Hira Singh's 
presence on the scene soon after the occurrence is 
established by the fact that he has signed the inquest 
report which was prepared by the Assistant Sub­
Inspector Gurbux Singh on reaching the scene of the 
offence at about 9 A. M. In considering the evidence 
of these witnesses, the High Court took into account 
the fact that some inconsistencies were brought to its 
notice, but it held that they did not constitute any 
serious infirmity in the evidence at all. It is true that 
the prosecution had also relied upon the evidence gf 
certain recoveries made by the investigating officer, 
but neither the Sessions Judge nor the High Court 
has attached any importance to the said recoveries or 
the disclosure statements preceding them. Since the 
High Court took the view that the oral evidence 
adduced by the prosecution established the guilt of 
the appellants beyond a reasonable doubt, it has 
confirmed their conviction under s. 302/34 and the 
sentence of life imprisonment imposed on them by 
the tri~l Court. 

It appears that the murder of Inder Siagh was 
an act o( reprai8al on the part of the appellants, 
because it is not denied that Dewan Singh, another 
brother of the appellants, had been killed in April, 
1957, and Dhup Singh, the step-brother of Inder 
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Singh had been found guilty of the said murder. 
The sentence of life imprisonment imposed on him 
by the Trial Court had· been confirmed .by the High 
Court on January 14, 1959, but on the recommen­
dation made by the High Court, the said sentence 
had been commuted to five years by the State 
Government. There is evidence to show that lnder 
Singh moved the State Government of Punjab for 
the release of Dhup Singh on two months' parole, 
and this he did by an application on April 5, 1960. 
It appears that this application had been subsequrntly 
rejected by the State Government on July 15, 1960; 
but on June 2, 1960 when lnder Singh was assaulted, 
the said application was pending and the appellants 
were indignant that Inder Singh should have nioved. 
the State Government for the release of his step­
brother Dhup Singh. That, according to the 
prosecution, is the motive for the commission of the 
offence. Bil th the Courts below have agreed that 
this motive must have led to the commission of 
the offence. · 

Mr. Bhasin contends that the High Court was 
in error in accepting the evidence of the three 
eye-witnesses, because the said evidence has been given 
by witnesses, who are near relatives of lnder Singh 
and who shared lnder Singh's enmity against the 
appellants. In such a case, the High Court could 
not have acted upon the said interested and hostile 
evidence without corroboration. Mr. Bhasin realised 
that if he were to contend that the High Court should 
not have accepted the said evidence on the merits, 
that would be a matter of appreciation of oral 
evidence and the conclusion of the High Court based 
on the appreciation of oral evidence cannot ordinarily 
be challenged in an appeal under Art. 136. ·He, 
therefore, put his case higher and contended that 
in law the evidence of interested and hostile witnesses 
cannot be accepted without corroboration, and he 
suggests that some of the decisions of this Court lend 
support to his agrument. 
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There can be no doubt that in a murder case 
when evidence is given by near relatives of the 
victim and the murder is alleged to have been 

·committed by the enemy of the family, criminal 
Courts must examine the evidence of the interested 
witnesses, like the relatives of the v1ct1m, very 
carefully. But a person may be interested in the 
victim, being his relation or otherwise, and may 
not necessarily be hostile to the accused. In that 
case, the fact that the witness was related to the 
victim or was his friend, may not necessarily introduce 
any infirmity in his evidence. But where the witness 
is a close relation of the victim and is shown to 
share the victim's hostility to his assailant, that . 
naturally makes it necessary for the criminal Court 
to examine the evidence given by such witness very 
carefully and scrutinise all the' infirmities in that 
evidence before deciding to act upon it. In dealing 
with such evidence, Courts naturally begin with the 
enquiry as to whether the said witnesses were chance­
witnesses or whether they were really present on the 
scene of the offence. If the offence has taken place 
as in the present case, in front of the house of the 
victim, the fact that on hearing his shouts, his 
relations rushed out of the house cannot be ruled out 
as being improbable, and so, the presence of the 
three eye-witnesses cannot be properly characterised 
as unlikely. If the criminal Court is satisfied that 
the witness who is related to the victim was not a 
chance-witness, then his evidence has to be examined 
from the point of view of probabilities and the 
account given by him as to the assault has to be 
carefully scrutinised. In doing so, it may be relevant 
to remember that though the witness is hostile to 
the assailant, it is not likely that he would deliber­
ately omit to name the real assailant and substitute 
in his place the name of enemy of the family out of 
malice. The desire to punish the victim would be 
so powerful in his mind that he would unhesitatingly 
name the real ass;i,ilant and would not think of 

'"3 
.O.,.y• Sin:A .. 

S,.11 •f PunjM 

G•jmdr.,uk., J. 



•-li-.A •• 
Stoll •/ htju 

404 StJPRBNU\ COURT RBPORTS [1964] VOL. 

subltitutiug in his place the enemy of the family 
though he Wall not concerned with the a1111ault. It 
i1 not improbable that in giving evidence, such a 
witness may name the real assailant and may add 
other persons out of malice and enmity and that 
is a factor which has to be borne in mind in appreci· 
ating .the evidence of interested witnesses. On 
priBciple, however, it is difficult to accept the plea 
that if a witness is shown to• be a relative of the 
deceased and it is also shown that he shared the 
hostility or the victim towards the assailant, )iis 
evidence can never be accepted unless it is corrobor­
ated on material particulars. We do not think it 
would be possible to hold that such witnesses are 
no better than accomplices and that their evidence, 
as a matter of law, must receive corroboration before 
it is accepted. that is not to say that the evidence 
or such witnCllCI should be accepted light-heartedly 
without very cl01c and careful examination, and so, 
we cannot ac;cept Mr. Bhasin's argument that the 
High Court committed an error of law in accepting 
the evidence of the three eye-witnesses without 
(l()l'l'Oboration. 

It new remains to consider Mr. Bhasin's 
eontcntion that some o! the decisions of this Court 
support the ·proposition that as a matter of law, 
corroboration must be available before interested 
nidencc or the relatives of the victim can be 
accepted. The fint decision on which Mr. Bhasin 
bu relied is the case of RamMhwar v. The St.ale of 
.Rajaal'han (1

). In that case, the accused was charged 
with having committed an offence under s.376 I.P.C. 
and the point which was raised for the decision of 
this Court was in regard to the appreciation of the 
evidence or a prosecutrix in a sex offence. In 
that connection, thiJ Court held that though 
a woman who has been raped is not an 
accomplice, her evidence has been treated by the 
CouPta OD somewhat similar lines, and the rule which 

(I) lltll!J S .0. R, 977. 
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requires corroboration of · such evidence save in 
exceptional circumstances, has now hardened into law. 
It is obvious that this decision can have no appli· 
cation to the facts in the present case. It is well 
settled that in cases of rape, prudence requires that 
evidence given by the prosecutrix should be 
corroborated, though even in these cases, it would 
be open to a Court of law to act upon the evidence 
of the prosecutrix if her evidence appears to the 
Court to be completely satisfactory and there are 
attt:nding circumstances which make it safe for the 
Coi.irt to act upon that evidence without corroboration. 
But cases of rape cannot, in the context, be compared 
to cases of murder, and so, no assistance can be 
legitimately drawn by Mr. Bhasin from this decision 
in contending that in a murder case, if a relative 
of the victim gives evid~nce, his evidence cannot, in 
Jaw, be acted upon unless it is corroborated. 

The next decision to which Mr. Bhasin has 
referred is the decision of this Court in Lachman 
Singh v. The State (1 ). It appears that in that case, 
the High Court had taken the view that "in all the 
circumstances it would be proper not to rely upon the 
oral evidence implicating particular accused unless 
there is some circumstantial evidence to support it", 
and the High Court proceeded to examine the evi­
dence from this point of view, and upheld the conviC· 
tion of three persons who had come to this Court in 
appeal under Art. 136. The contention of the appe· 
llants that their conviction was not justified, how­
ever, failed and their appeal was dismissed. Mr. 
Bhasin suggests that in dealing \\>ith the evidence, 
this Court had impliedly approved of the approach 
adopted by the High Court in appreciating the evi· 
dence of interested testimony in a murder trial. It 
cannot be disputed that if the evidence given by 
interested witnesses in a murder trial seems to suffer 
from some infirmities, the Court would be justified 
in looking for some corroboration before accepting 
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the said evidence. Cases 'may arise where such 
interested evidence may be shown to have implicated 
some persons without any justification, or cases may 
arise where the evidence given by eye-witnesses, who 
are interested, conflicts in material particulars, or 
may appear to be improbable; in all these cases, the 
Court would naturally be justified in refusing to act 
upon such evidence without corroboration. That is 
a precaution which is invariably adopted by criminal 
Courts in dealing with all direct evidence, and so, the 
fact that in the circumstances of any particular case, 
the High Court required some corroboration before 
acting upon direct evidence and this Court approved 
of the said approach, does not lend support to the 
general proposition of law for which Mr. Bhasin con­
tends that in all cases where interested witnesses give 
evidence in a murder trial, their evidence cannot be 
accepted as a matter of law without' corroboration. 

In Karnail Singh v. The State of Punjab ('), 
the High Court from whose decision an appeal was 
brought to this Court, had adopted a similar approach. 
Having regard to the circumstances of the case, the 
High Court had taken the view that the evidence 
given by the sole witness Kamai! Singh could not be 
safely acted upon unless there was some corrobora­
tion, and in dealing with this approach, this Court 
took the precaution of repeating what it had already 

· stated in the case of Lachman Singh (2
), that the cor­

roboration that is required in _such cases is not what 
would be necessary to support the evidence of an 
approver, but what would be sufficient to lend assu­
rance to the evidence before them, and satisfv them 
that the particular persons were really conce~ned in 
the murder or the deceased. 

The same view has been expressed · by this 
Court in the case of V ailcunlam Ohandrappa v. The 
Swte of Andhra Pradesh (3

). Therefore, the broad 
and unqualified proposition 'for which Mr. Bhasin 
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contends <s not supported by any of the decisions on 
which he relied. We have no doubt that the rule of 
caution which .requires corroboration to evidence 
of interested witnesses cannot be treated as an inflexi­
ble principle which can be mechinically applied to 
all cases, because in that event if a murder is commi­
tted in the house of the victim, it would be difficult 
to convict the assailant, for in such a case all the 
witnesses would be relatives of the victim. That is 
why in appreciating evidence of this kind, Courts 
have, no doubt, to be careful. but they cannot be 
bound by any inflexible rule like the one suggested 
by Mr. Bhasin. 

Mr. Bhasin further argued that the murder 
having taken place in a locality where a large num­
ber of citizens resided, it was the duty of the prosecu­
tion to have examined independent persons staying 
in the locality to support its case against the appel· 
lants and he suggested that if the prosecution failed 
to examine such witnesses, it was the duty of the 
Court to have exercised its powers under s. 540 of 
the Criminal Procedure Code and to call such wit­
nesses to give evidence. Mr. Bhasin argues .that 
under s. 172 of the Code, it is competent to a Crimi­
nal Court to send for' the police diaries of a case under 
trial in such Court and if the Court had seen the police 
diaries, it would have easily found whether the state­
ments of any independent eye-witnesses had been re­
corded or not. If it found that some statements of inde­
pendent eye-witnesses had been recorded. it should 
have called them in exercise of its powers under s.540 
of the Code; since this has not been done, it has in­
troduced an infirmity in the trial, and this Court 
should set aside the conviction of the appellants and 
send the case back with a direction that the Magis­
trate should exercise his powers under s. 540 as sug­
gested by Mr. Bhasin. In our opinion, this argu­
ment is entirely misconceived. It is well settled that 
in a murder case, it is primarily for the prosecutor to 
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decide which witnesses he should examine in order te 
unfold his story. It is obvious that a pro,,ecutor 
must act fairly and honestly and must never adopt 
the device of keeping back from the Court eye-witnes­
ses only because their evidence is likely to go against 
the prosecution case. The duty of the prosecutor is 
to assist the Court in reaching a proper conclusion in 
regard to the case which is brought before it for trial. 
It is no doubt open to the prosecutor not to examine: 
witnesses who, in his opinion, have not witnessed the 
incident, but, normally he ought to examine all the 
eye-witnesses in support of his case. It may be . that 
if a large nuniber of persons have witnessed the inci- . 
dent, it would be open to the prosecutor to make a se­
lection of those witnesses, but the selection must· be 
made fairly and honestly and not with a view to 
suppress inconvenient witnesses from the witness-box. 
If at the trial it is shown that persons who had wit­
nessed the incident have been deliberately kept back, 
the Court may draw an inference against the prose­
cution and may, in a proper case, regard the failure 
of the prosecutor to examine the said witnesses as 
constituting a serious infirmity in the proof of the 
prosecution case. In such a case, if the ends of jus­
tice require, the Court may even examine such wit­
nesses by exercising its powers under s. 540; but to 
say that in every murder case, the Court must scru­
tinise the police diary and make a list of witnesses 
whom the prosecutor must examine, is virtually to 
suggest that the Court should itself take the role of 
a prosecutor. The powers of the Court under s.540 
can and ought to be exercised in the interests of 
justice whenever the Court feels that the interests of 
justice so require, but that does not justify Mr. 
Bhasin's contention that the failure of the Court to 
ltave exercised its powers under s, 540 has introduced 
a seriou11 infirmity in the trial itself. 

In this connection, it is necessary to bear in 
mind that there is nothing on the record to sho\V 
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tlaat any person in the locality who actually witnessed 
the incident had been kept back. No such suggestion 
has been made to the investigating officer and no 
other evidence has been brought by the defence in 
support of such a plea. It is well-known that in 
villages where murders are committed as a result of 
factions existing in the village or in consequence of 
family feuds, in.dependent villagers are generally 
reluctant to give evidence because they are afraid 
that giving evidence might invite the wrath of the 
assailants and might expose them to very serious risks. 
It is quite true that it is the duty of a citizen to 
assist the prosecution by giving evidence and helping 
the administration of criminal law to bring the offen­
der to book, but ir would be wholly unrealistic to 
suggest that if the prosecution is not able to bring in­
dependent witnesses to the Court because they are 
afraid to give evidence, that itself should be treated 
as an infirmity in the prosecution case so as to justify 
the defence contention that the evidence actually 
adduced should be disbelieved on that ground alone 
without examining its merits. In the present case, we 
see no justification for the assumption that any eye­
witness has been kept back from the Court, and scr, 
we feel no hesitation in rejecting the argument that 
the case should be sent back on the hypothetical 
ground that the scrutiny of the police diary may 
disclose the presence of an independent eye-witness 
such an argument is wholly misconceived and can be 
characterised as fantastic. 

As we have already indicated, both the Courts 
below have e»amined the evidence given by the eye­
witnesses and have believed the said evidence. The 
High Court has also believed the evidence of Hira 
Singh, the Lambardar. The story deposed to by 
these witnesses appears to be very probable and has 
been treated by the Courts below as consistent and 
cogent. In such circumstances, it is not open to 
the appellants to contend tha• this Court should 
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reappreciate the said evidence and decide whether 
the view taken by the High Court is right or not. In 
our opinion, the conviction of the appellants rests on 
the appreciation of oral evidence and no case has 
been made out for our interference under Art. 136 of 
the Constitution. 

The result is, the appeal fails and is aismissed. 

SMT. SANTA SlLA DEVI AND ANOTHER 

v. 

DHIRENDRA NATH SEN AND OTHERS 

(B. P. SINHA a. J., J. c. SH.AH and 
N. RAJAGOPALA AYYANGAR JJ.). 

Arbitratiun-Incompletion of award-Silence of Arbi­
trator on plea p/,aud for decision-lmplies rejectiun of the 
plea-Validity of award-Should be upheld if reasonably 
possible-Arbitrator need not decide every matter of dispute 
""less specifically required-Arbitration Act, 1940 (.X of 
1940), •• 30. 

The appellant as well as the respondents are the heirs 
of one Hemendra Nath Sen who died intestate in 1929 
leaving considerable properties. Dispute having arisen 
between his heirs an agreement for partition was entered into 
determining their shares. Among other provisions there was 
one by which the 2nd appellant was to have 5 annas shares in 
a glass factory and the rest of the members dividing the 
balance of the 11 annas share. Further disputes arose and 
the parties executed an arbitration agreement in which 
the dispute between the parties was set out. Before the 
reference was submitted to the arbitrator the respondents 
applied to the High Court under s. 20 of the Arbitration Act 
for an order directing the agreement to be filed in the Court 
and for making a reference to the arbitrator appointed by the 
parties. The present appe!Jants· were impleaded as respondents. 
The court made an order referring the disputes to tJie 


