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‘Castle’ being separately assessed at Bombay in the
status of a registered firm apparently refer to assess-
ment of that business in subsequent years and not
in the year of assessment 1951-52. The conclusion
of the Tribunal therefore suffers from a double
infirmity: it assumes the only fact on which its con-
clusion is founded and ignores other relevant matters
on which the Appellate Assistant Commissioner re-
lied in support of his conclusion. The Tribunal
has therefore misdirected itself in law in arriving at
its finding, and in refusing to require the Tribunal
to state the case and to refer it, the High Court was,
1n our view, in error.

The appeal is therefore allowed and the proceed-
ings are remanded to the High Court with a direction
to proceed according to law. Costs in this appeal
will be costs in the High Court.

Appeal allowed and Case
remanded.

R.P. KAPUR
y

UNION OF INDIA AND ANR.

(P.B. GAJENDRAGADKAR, K. SuBBa Rao, K.N.
WANCHOO, J.C. SHAH AND RAGHUBAR DyaAL, JJ.)

Civil Service—Member of former Secretary of State’s Service
suspended by Governor pending criminal proceeding—Validity
of order—Rule, if ultra vires—All India Services (Discipline
and Appeal) Rules, 1955, r.7—Constitution of India, Art.
34—Government of India Act, 1935, 55241, 247—Civil
Services (Classification, Control and Appeal) Rules, rr. 49, 56—
Fundamental Rules, r.53—Indian Administrative Service (Recruit-
ment) Rules. 1954, r.3—India, (Provisional Constitution) Order,
1947, Art.7(1).—Indian Independence Act, 1947, 5. 10

The appellant joined the Indian Civil Service in 1939 and was
posted in the province of Madras. After the transfer of power
under the Indian Independence Act on August 15,1947, he was
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transferred to the Punjab and later when the Indian Administrative
Service was constituted he became its member. On July 18,
1959, he was suspended by the Governor of the State of Punjab
under 1. 7(3) of the Indian Services (Discipline and Appeal) Rules,
1955, on the ground that a criminal case was pending against
him. He challenged the order of suspension by a writ petition
in the Punjab High Court as being violative of the gnarantee con-
tained in Art. 314 of the Constitution and contrary to 1. 49 of the
Civil Services (Classification, Control and Appeal) Rules which
provided only for suspension as a penalty. His case was that
there was no provision immediately before January 26, 1950,
that provided for suspension otherwise than as penalty. The
High Court dismissed the petition.

Held:—(per Gajendragadkar, Subba Rao, Wanchoo and
Shah, JN). The general law of master and servant and s. 247 of
the Government of India Act, 1. 53 of the Fundamental Rules and
rr. 49, 56 of the Civil Services (Classification, Control and Appeal)
Rules, read together clearly show that members of the former
Secretary of State’s Services were on August 14, 1947, liable to
suspension either as an interim measure or as a punishment. Interim
suspension could be imposed either by the Secretary of State as
the appointing authority or the Governor-General or the Governor,
as the case might be, as the statutory authority.

Management of Hotel Imperial, New Delhi v. Hotel Workers’
Union, [1960] 1 S.C.R. 476 and T. Cajee v. U. Jormanik Siem,
[1961] 1 S.C.R. 750, referred to.

It was not therefore correct to say that there could be no
suspension except by way of punishment under r.49 of the Appeal
Rules before 1947. In a case of interim suspension before 1947
there was however no right of appeal.

Article 314 of the Constitution, properly construed, affords
such protection to the members of the Secretary of State’s
Services as they were entitled to immediately before the commmence-
ment of the Constitution. There can be no doubt that suspension
pending a departmental enquiry or a criminal proceeding falls
within the word ‘disciplinary matters’ used in that Article.

It was not correct to say that as independence was conferred
on India and the Services automatically terminated, there was
in law reappointment of all the former Secretary of State's Services,
and those serving in a province must be deemed to have been
reappointed by the Governor and that, consequently, the Governor
as the appointing authority had the power to order suspension.

Article 7(1) of India (Provisional Constitation) Order, 1947,
G.G.O. 14, read with s. 10 of the Independence Act, 1947, in
the light of other relevant circumstances shows that the final de-
cision whether or not the former members of the Secretary of
State’s Services should continue was of the Government of India

. and that Government, therefore, must be deemed to have appointed
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them to posts either under itself or in the Provinces. Section 1963
241(b) of the Government of India Act, as it then stood, and 5.240(2) ——

of the said Act, as amended by G.G.Q. 14, could not alter this g p Kapur
position. v,

State of Madras v. K.M. Rajagopalan, [1955] 2 S.C.R. 541, prmion of India
referred to.
and Anr,
On the eve of the commencement of the Constitution ie.

January 25, 1950, a former member of the Secretary of State's

Services could be suspendcd under the general law by the Govern-

ment of India alone as the appointing authority as an interim

measure pending departmental enqguniry or criminal proceeding

. and by no other authority. He was liable to suspension as punish-

| ) ment under s. 49 of the Civil Services (Classification, Control

-~ and Appeal) Rules. Rule 53 of the Fundamental Rules governed

pay during interim suspension or suspension as penalty., While

there was no appeal from an order of interim suspension, r. 56

of the Appeal Rules provided for an appeal from an order of sus-

H‘ pension as penaity. It was this position which Art. 314 of the
Constitution sought to protect.

Rule 7 of the All India Services {Discipline and Appeal) Rules,
1955, violated the guarantee contained in Art. 314 in resp ct to
interim suspension and was to that extent wltra vires in so far as
it applied to the members of the Indian Administrative Services
who fell within cls. (2) and (b) of 1.3 of the Indian Administrative
Services (Recruitment) Rules, 1954. The Governor’s Order under
r.7(3) directing interim suspension of the appellant must, there-
fore, be set aside. The proper procedure would be to approach
Government of India for such interim suspension.

b The Accountant General, Bihar v. N. Bakshi, [1962] Supp.
b 15.CR. 505 referred to.

Per Dayal, J.—In view of the provisions of s. 241 of the Govern-
* ment of India Act as modified by the India (Provisional Consti-
tuion) Order, 1947, G.G.0O. 14 of 1947, members of the Secretary
of State’s Services who were holding posts under a provincial
Government immediately before the appointed day, ie., August
15, 1947, and continued in service thereafter must be deemed
in view of art, 7(1) of the said Order to have been appointed to
the corresponding posts by the appropriate authority, the Governor
of the Province. That article generally applied to all appointments
on and after the appointed day. The appellant cannot be deemed
to have been appointed by the Governor-General or the Government
of India. It was not intended that merely because that Order
was made by the Governor-General, the deemed appointments
must be taken to have been made by him.

it would be anomalous to hold that the Governor, who was

in administrative control of the services, could not pass an interim

order of suspension against a person appointed by the Secretary

of State, though he could impose a penalty of suspension under

1/SCI/64—28
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rr. 49 and 52 of the Civil Services (Classification, Control and Ap-
peal) Rules, which continued in force till the All India Services
(Discipline and Appeal) Rules came into force in 1955.

The Indian Civil Services ceased to exist from August 15, 1947,
and the services of its members automatically terminated on August
14, 1947. The appellant’s service, therefore, came to an end on
August 14, 1947, but since he was serving under the Madras Govern-
ment immediately before August 15, 1947, and continued to do
so thereafter he must be deemed to have been appointed by the

dGovcrnor of Madras to the post he was holding on the appointed
ay.

Rule 7 of the All India Services (Discipline and Appeal) Rules,
1955, does not violate the provision of Art. 314 of the Constitution,
nor can the absence of a right of appeal against interim suspension
do so since the appellant had none before the Constitution. His

susilpension by the Governor of Punjab under r.7(3) was, therefore
valid.

State of Madras v. KM. Rajagopalan, [1955] 2 S.C.R. 541,
considered.

CrviL  APPELLATE JURISDICTION: Civil Appeal
No. 647 of 1963.

Appeal from the judgment and order dated

September 21, 1962, of the Punjab High Court in
Civil Writ No, 280 of 1962.

The appellant appeared in person.

S.V. Gupte, Additional Solicitor-General, N.S.

Bindra and R.H. Dhebar, for the respondent (Union of
India).

S.M. Sikri, Advocate-General, Punjab, N.S. Bindra
and R.H. Dhebar, for the respondent (State of Punjab).

November 19, 1963. The Judgment of P.B.
Gajendragadkar, K. Subba Rao, K.N. Wanchoo and
J.C. Shah, JI. was delivered by Wanchoo, J. Raghubar
Dyal, J. delivered a dissenting Opinion.

WaNCHoo J.—This is an appeal on a certificate
grantéd by the Punjab High Court. The appellant
joined the Indian Civil Service in 1939 and was governed
in matters relating to discipline by the Civil Services
(Classification, Control and Appeal) Rules, (here-
inafter referred to as the Appeal Rules) made by
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the Secretary of State for India in Council. He 1963
continued in service till the transfer of power under —
the Indian Independence Act, 1947. Under s.10 of R.P. Kapur
that Act he continued to serve under the Govern- v.
ment of India and was entitled to receive from the Unionof India
Government of India or of the Province which he ond 4nr.
might from time to time be serving the same conditions —
of service as respects remuneration, leave and pension,
and the same rights as respects disciplinary matters
or, as the case may be, as respects the tenure of his
. office, or rights as similar thereto as changed cis-
cumstances may permit as he was entitled to imme-
diately before the transfer of power, which took place
on August 15, 1947, The same guarantee was ex-
tended to the appellant and all members of what
«»  werethe Secretary of State’s Services before August 15,
1947 by Art. 314 of the Constitution. As the ap-
pellant’s case 15 based on that Article we may set
it out:

Wanchoo J.

“Except as otherwise expressly provided by this
Constitution, every person who having been
appointed by the Secretary of State or Secretary
of State in Council to a civil service of the Crown
in India continues on and after the commence-

y ment of this Constitution to serve under the

' Government of India or of a State shall be en-

titled to receive from the Government of India

and the Government of the State, which he is

—\. from time to time serving, the same conditions

of service as respects remuneration, leave and

pension, and the same rights as respects

disciplinary matters or rights as similar there-

to as changed circumstances may permit as

that person was entitled to immediately before
such commencement.”

We shall hereafter refer to such a person as

a member of the (former) Secretary of State’s Services.
It appears that the appellant was in the Indian Civil
Service cadre in the State of Madras at the time of

h transfer of power, though later he was transferred
to the Punjab. After the transfer of power the Indian
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Civil Service as a Secretary of State’s Service came
to an end and thereafter a new Service was consti-
tuted known as the Indian Administrative Service.
Formal legal shape was given to the new Service
after the enactment of the All India Services Act,
No. LXI of 1951, and the Indian Administrative
Service (Recruitment) Rules, 1954, (herecinafter re-
ferred to as the Recruitment Rules) were framed
under Act LXI of 1951. By r.3 of these Rules, the
Indian Administrative Service was to consist of—

(a) members of the Indian Civil Service, not
permanently allotted to the judiciary;

(b) members of the Indian Civil Service per-
manently allotted to the judiciary who have
been holding executive posts from the date
of the commencement of the Constitution
and who may be declared by the Central
Government to be members of the Service
.in consultation with the State Government;

(c) persons who, at the commencement of these
rules, are holdmg substantively listed posts,
other than posts in the judiciary;

(d) persons recruited to the Service before the
commencement of these rules: and

(e) persons recruited to the Service in accordance
with the provisions of these rules.

The appellant thus became a member of the
new Indian Administrative Service by virtue of these
rules and continued to serve inthe Punjab. In 1955,
the Central Government framed the All India Services
(Discipline and Appeal) Rules, 1955 (hcreinafter
referred to as the Discipling Rules) which were ap-
plicable to all members of the Indian Administrative
Service and the Indian Police Service.

On July 18, 1959, the appellant was suspended
with immediate effect by the Governor of the Punjab
on the ground that a criminal case was pending against
him. The order also provided that for the period
of suspension the appellant shall be paid subsistence

p
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allowance which shall be equal to leave salary which
he would have drawn under the leave rules applicable
to him if he bad been on leave on half average pay
with a further provision that in case the suspension
lasted for more than twelve months a further order
fixing the rate of subsistence allowance shall be pas-
sed, This order appears to have been passed under
r. 7(3) of the Discipline Rules and in consequence
thereof the appellant remained under suspension.

The appellant filed a writ petition in the Punjab
High Court on February 16, 1962, challenging this
order of suspension. His contention was that he
was entitled to the guarantee contained in Art. 314
of the Constitution and the order of suspension passed
against him violated that guarantee and was there-
fore ineffective and invalid. He relied for this purpose
on r.49 of the Appeal Rules, which provided for
suspension as a penalty. He contended that the
Appeal Rules which governed him and which must
be held to have continued to govern him in view
of the guarantee contained in Art. 314 provided
for suspension as a penalty only and that there was
no provision anywhere in any rule or statute imme-
diately before January 26, 1950 on which date the
Constitution came into force, providing for sus-
pension otherwise than as a penalty. Therefore it
was not open to the Governor to suspend him in
the manner in which he did so in the present case,
though it was not denied that he could be suspended
pending criminal proceedings provided the suspen-
sion was as a penalty under r. 49 of the Appeal Rules;
on the other hand mere suspension pending a criminal
case not inflicted as a penalty was not provided
at all by the Rules or the statute governing the appel-
Jant immediately befére January 26, 1950. There-
fore when the Governor proceeded to suspend him
under 1. 7(3) of the Discipline Rules, he violated
the guarantee contained in Art. 314. The appellant
also contends that as it was not open to any authority
to suspend him except as a punishment immediately
before January 26, 1950, r.7 of the Discipline Rules
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which provides for suspension during disciplinary
proceedings or during the pendency of a criminal
charge insofar as it applies to him was wltra vires
Art, 314 of the Constitution. He also attacked rr.3
and 10 of the Discipline Rules as violative of Art.
314 of the Constitution, r.3 being concerned with
penalties to be imposed on members of the Indian
Administrative Service and r.10 with the right of
appeal. The contention in this connection was that
1.3 omitted the penalty of suspension which was to
be found in r.49 of the Appeal Rules with the result
that suspension under r.7 was not open to appeal
under r.10 which provided for appeals against pen-
alties mentioned in r.3. Therefore the guarantee
under Art.314 was violated inasmuch as previously
whenever the penalty of suspension was inflicted
on a member of the Secretary of State’s Services
it was open to him to appeal under r.56 of the Appeal
Rules. Therefore the scﬁeme of the Discipline Rules
was such as to take away the protection to a member
of the Secretary of State’s Service which was avail-
able to him immediately before the Constitution
came into force and in consequence 1r.3 and 10 also
violated the guarantee contained in Art. 314 and were
ultra vires. The appellant therefore prayed for an
appropriate writ, order or direction in the nature
of mandamus striking down rr.3,7 and 10 of the Dis-
cipline Rules being violative of Art, 314 of the Con-
stitution and also for an order striking down the order
of the Governor dated July 18, 1959, by which he
suspended the appellant and such other appropriate
relief as was just and proper.

The petition was opposed by the State of Punjab
and its main contention was that rr. 3,7 and 10 of
the Discipline Rules were perfectly valid and did not
violate the guarantee contained in Art.314. It was
urged that Art, 314 only gave restricted protection to
the members of what were formerly the Secretary of
State’s Services in respect of disciplinary matters and
stress was laid on the words “or rights as similar
thereto as changed circumstances may permit” appear-

—
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ing therein. It was also urged that suspension pending
departmental enquiry or pending a criminal case was
not the same thing as suspension by way of punish-
ment and that previous to January 26, 1950, there
could be suspension pending departmental enquiry or
pending a criminal case and that no appeal lay from
such suspension even then. It was also urged that sus-
pension pending a departmental enquiry or pending
a cirminal case was not & disciplinary matter at all
and was therefore not included within the sweep of
Art. 314 and in any case the rule relating to suspen-
sion even if it is connected with disciplinary matters
was liable to variation as changed circumnstances might
demand and r.7 was framed in view of the change-
ed circumstances. It was also urged that removal
of suspension as a penalty under r. 3 could not affect
the guarantee contained in Art. 314, for the effect
of such removal was that there could be in future
no penalty of suspension against a member of the
Indian Administrative Service, Therefore as the penal-
ty had gone r. 10 did not naturally provide for an
appeal against a penalty which did not exist. Rule
7 which provides for suspension does not provide
for any penalty and therefore there was no necessity
of providing for any appeal against it. It was urged
that a difference must be made between suspension
as a penalty and suspension as an interim measure
only pending a departmental enquiry or pending
a criminal case and if that difference was borne in
mind there was no reason for holding that rr.3 and
10 were wltra vires Art, 314. The respondent State
finally contended that the order of the Governor pass-
ed under 1. 7(3) was perfectly va'id and did not violate
the guarantee contained in Art. 314.

The High Coart dismissed the petition. It was
of the view that it was inconceivable that under the
old rules prevailing before January 26, 1950, a civil
servant could never be susrended while an enquiry
into his conduct was pending. It was further of the
view that suspension during the pendency of an en-

quiry was a power inherent in an employer like the
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Government and the power to suspend was always
implied in the authority making the appointment. The
High Court therefore rejected the contention
of the appellant that under the = old rules
no member of the Secretary of State’s Services could
have been suspended except by way of punishment.
The High Court further held that even if the conten-
tion of the appellant be accepted that a member of
the Secretary of State’s Services had a right of appeal
even where he was suspended during a departmental
enquiry there was a provision in the Discipline Rules
for a memorial to the President (sec r.20) and that
in the opinion of the High Court gave a right as
similar to the right existing before January 26, 1950,
as the changed circumstances permitted. The High
Court therefore dismissed the petition. The appellant
then applied for a certificate which was granted;
and that is how the matter has come up before us,

The only question that has been debated before
us is with respect to suspension whether as a punish-
ment or otherwise of a member of one of the Secretary
of State’s Services, in this case the Indian Civil Ser-
vice, members of which have become members of
the Indian Administrative Service under the Re-
cruitment Rules; and it is only this question that falls
to be determined in the present appeal. But the
appellant has also challenged rr.3 and 10 of the Dis-
cipline Rules which do not deal with suspension
at all. In these circumstances we do not propose
to consider the vires of rr. 3 and 10, for that does
not fall for decision as the order which is challenged
has not been made under r. 3 and relates only to
suspension. It is therefore unnecessary to decide
whether rr. 3 and 10 can in the changed circumstan-
ces apply to those members of the Indian Adminis-
trative Service who were at one time members of the
Indian Civil Service. We shall therefore express
no view one way or the other on the vires of r. 3 and
r. 10 and consider only r. 7 which deals with sus-
pension. We should also like to make it clear that
what we say during the course of this judgmemt
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with respect to suspenion refers only to those mem-
bers of the Indian Administrative Service who became
members thereof under r. 3 (a) and (b) of the Re-
cruitment Rules and not to other members of the
Indian Administrative Service who were not members
before 1947 of the Indian Civil Service, for it is only
the former kind of members of the Indian Ad-
ministrative Service who are entitled to the protec-
tion of Art. 314 and the whole case of the appellant
is based on that protection.

Let us therefore turn to Art. 314 which we have
already set out above. This Article came to be
considered by this Court in the Accountant General
Bihar v. N. Bakshi®). In that case, however, that part
of it was considered which related to ¢conditions of
service as respects remuneration, leave and pension”,
and it was held that r. 3 of the All India Services (Over-
seas Pay, passage and leave salary) Rules, 1957, was
ultra vires having regard to the guarantee contained
in Art. 314 of the Constitution. That case
is an authority for the proposition that where
any rule is framed, which is inconsistent with the
guarantee contained in Art. 314 with respect to re-
muneration, leave and pension, that rule would be
bad. In the present case we are concerned with an-
other part of Art. 314, namely, “the same rights as
respects disciplinary matters or rights as similar
thereto as changed circumstances may permit as
that person was entitled to immediately before such
commencement”, The same principle will apply to
this part of Art. 314 also and if any rule is framed
which goes against the guarantee contained in this
part of Art. 314 with respect to members of what
were former Secretary of State’s Services, it will be bad.
What Art. 314 provides with respect to disciplinary
matters is that the members of the former Secretary
of State's Services who continue to serve under the
Government of India or of a State would be entitled
to the same rights as respects disciplinary matters
or rights as similar thereto as changed circumstances

(1) 11962} Supp. L. S.C.R. 505
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may permit. Stress has been laid on behalf of the
respondent on the words “rights as similar thereto
as changed circumstances may permit”, and it is
urged that in view of these words it was open in the
“changed circumstances” to frame rules in parti-
cular with respect to suspension pending depart-
mental enquiry or pending criminal proceedings.
These words in our opinion cannot bear this inter-
pretation. What the words “changed circumstances”
mean is the change in circumstances due to trans-
fer of power in August, 1947, and the coming into
force of the Constitution in January, 1950, and no
more, Therefore when Art, 314 speaks of “rights
as similar thereto as changed circumstances may
permit”, it only means that a member of the former
Secretary of State’s Services would have rights similar
to his pre-existing rights as the changed circumstances
resulting from constitutional changes may allow.
As an illustration take a case where a member of a
Secretary of State’s Service could before August,
1947, be dismissed only by the Secretary of State;
but after the transfer of power and the coming into
force of the Constitution, circumstances have changed
and there is no Secretary of State, therefore
we have to look to the changed circumstan-
ces and find out which would be the authority to dis-
miss such a member in the changed circumstances.
If we do so, we find that the Government of India
can be the only authority which now in the changed
circumstances will have the power to dismiss such
a member in the absence of a specific  provision
of law in force before January 26, 1956, These words
do not mean that as time passes circumstances change
and therefore new rules may be framed to meet the
new circumstances due to passage of time, The
words ‘“‘changed circumstances” in Art, 314 only
refer to the constitutional changes which occurred
after the transfer of power in August, 1947, and the
coming into force of the Constitution in January
1950, Further, Art. 314 provides that the protection
18 limited only to those rights as to disciplinary mat-
ters which a member of the former Secretary of State’s

L
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Services was entitled to immediately before the com-
mencement of the Constitution 7.e. on January 25,
1950. It is only those rights which are protected
and no more.

Another argument that is urged on behalf of
the respondent is that suspension pending a depart-
mental enquiry or pending a criminal proceeding
cannot be said to be a disciplinary matter at all and
therefore the protection of Art. 314 does not extend
to such suspension. We cannot accept this argu-
ment. The words “disciplinary matters” with which
we are concerned appear in a constitutional provision
and must be given their widest meaning consistent
with what disciplinary matters may reasonably in-
clude. Suspension is of two kinds, namely, as a
punishment, or as an interim measure pending a
departmental enquiry or pending a criminal proceeding.
We shall deal with these aspect’s of suspension in
detail later. So far as suspension as a punishment
is concerned, it is conceded that it is a disciplinary
matter. The dispute is only as to suspension pending
a departmental enquiry or pending a criminal
proceeding. There can in our opinion be no doubt
that suspension of this kind also must be comprised
within the words “disciplinary matters” as used
in Art. 314. Take the case of suspension pending
a departmental cnclluiry. The purpose of such sus-
pension is generally to facilitate a departmental
enquiry and to ensure that while such enquiry is
going on—it may relate to serious lapses on the part
of a public servant—, he is not in a position to misuse
his authority in the same way in which he might
have been charged to have done so in the enquiry.
In such a case suspension pending a departmental en-
quiry cannot be but a matter intimately related to
disciplinary matters. Take again the case where
suspension is pending criminal proceedings. The usual
ground for suspension pending a criminal proceeding
18 that the charge is connected with his position as
a government servant or is likely to embarass him in
the discharge of his duties or involves moral turpitude.
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In such a case a public servant may be suspended
pending investigation, enquiry or trial relating to
a criminal charge. Such suspension also in our opinion
is clearly related to disciplinary matters. If the
trial of the criminal charge results in conviction,
disciplinary proceedings are bound to follow against
the public servant so convicted, Even in case of acquittal
proceedings may follow where the acquiftal is other
than honourable. The usual practice is that where
a public servant is being tried on a criminal charge,
the Government postpones holding a departmental
enquiry and awaits the result of the criminal trial
and departmental proceedings follow on the result
of the criminal trial. Therefore, suspension during
investigation, enquiry or trial relating to a criminal
charge is also in our opinion intimately related to
disciplinary matters. We cannot therefore accept the
argument on behalf of the respondent that suspen-
sion pending a departmental enquiry or pending
investigation, enquiry or trial relating to a criminal
charge is not a disciplinary matter within the meaning
of those words in Art. 314. '

Before we investigate what rights a member
of the former Secretary of State’s Services had with
respect to suspension, whether as a punishment
or pending a departmental enquiry or pending criminal
proceedings, we must consider what rights the Govern-
ment has in the matter of suspension of one kind
or the other, The general law on the subject of
suspension has been laid down by this Court in two
cases, namely, The Management of Hotel Imperial
New Delhi v. Hotel Workers’ Union®’, and T. Cajee
v. U. Jormanik Siem™®. These two cases lay down that
it is well settled that under the ordinary law of master
and servant the power to suspend the servant without
pay could not be implied as a term in an ordinary
contract of service between the master and the servant
but must arise either from an express term in the con-
tract itself or a statutory provision governing such
contract. It was further held that an order

(D) [1960] 1. S.C.R. 476. () [1961] 1. S.C.R. 750.
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of interim suspension could be passed against an
employee while inquiry was pending into his conduct
even though there was no specific provision to that
effect in his terms of appointment or in the rules,
But in such a case he would be entitled to his remune-
ration for the period of his interim suspension if

there is no statute or rule existing under which it could
be withheld,

The general principle therefore is that an employer
can suspend an employee pending an enquiry into
his conduct and the only question that can arise
on such suspension will relate to the payment during
the period of such suspension. If there is no express
term in the contract relating to suspension and pay-
ment during such suspension or if there is no statutory
provision in any law or rule, the employee is entitled
to his full remuneration for the period of his interim
suspension; on the other hand if there is a term in
this respect in the contract or there is a provision in
the statute or the rules framed thereunder providing
for the scale of payment during suspension, the payment
would be in accordance therewith. These general
principles in our opinion apply with equal force in
a case where the government is the employer and
a public servant is the employee with this modi-
fication that in view of the peculiar structural hier-
archy of government, the employer in the case of
government, must be held to be the authority which
has the power to appoint a public servant. On
general principles therefore the authority entitled
to appoint a public servant would be entitled to sus-
pend him pending a departmental enquiry into his
conduct or pending a criminal proceeding, which may
eventually result in a departmental enquiry against
him. This general principle is illustrated by the pro-
vision in s. 16 of the General Clauses Act, No. X
of 1897, which lays down that where any Central
Act or Regulation gives power of appoint-
ment that includes the power to suspend or dismiss
unless a different intention appears, Though this
provision does not directly apply in the present case,
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it is in consonance with the general law of master
and servant. But what amount should be paid to
the public servant during such suspension will depend
upon the provisions of the statute or rule in that
connection. If there is such a provision the
payment during suspension will be 1n accordance
therewith. But if there is no such provision, the public
servant will be entitled to his full emoluments during
the period of suspension. This suspension must be
distinguished from suspension as a punishment which
is a different matter altogether depending upon the rules
inthat behalf. On general principles therefore the govern-
ment, like any other employer, would have a right to
suspend a public servant in one of two ways. It may
suspend any public servant pending departmental en-
quiry or pending criminal proceedings; this may de
called interim suspension. Or the Government may
proceed to hold a departmental enquiry and afier
his being found guilty order suspension as a punishment
if the rules so permit. This will be suspension as a
penalty. These general principles will apply to 1ill
public servants but they will naturally be subject to
the provisions of Art. 314 and this brings us to an in-
vestigation of what was the right of a member of the
former Secretary of State’s Services in the matter of
suspension, whether as a penalty or otherwise,

As Art. 314 only guarantees protection to these
rights which were in existence immediately before the
Constitution came into force, all that is necessary is
to find out the position before August 14, 1947, when
the transfer of power took place and on January :!5,
1950, just before the Constitution came into {for:e.
Members of the Secretary of State’s Services who ure
protected under Art. 314 were appointed either by the
Secretary of State or by the Secretary of State in Counc:l.
Therefore on general principles it would have been
open to the Secretary of State or the Secretary of Stite
in Council, as the case may be, to suspend a member of
such Services as the appointing authority as an interim
measure pending a departmental enquiry or pend ng
a criminal proceeding if it thought fit to do so. What
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remuneration such a public servant would get during 1963
such interim suspension would depend upon the rules — .
if any, and if there were no rules he would be entitled R&. P- Kapur.
to his full emoluments during such interim suspension. _, . ¥
But it appears that as the Secretary of State or the Secre- Union.of India -
tary of State in Council was in London it was thought 274 47
proper for the sake of administrative convenience to
provide for suspension by authorities other than the Pahoo/.
appointing authority. Reference in this connection may
be made to s. 247 (2) of the - Government of India Act.

1935, as in force upto August 13, 1947. That sub-
section provided that *“‘any order suspending any such
person (meaning thereby a member of the former Secre-
tary of State’s Services) from office shall,-if he is serving
in connection with the affairs of the Federation, be made
by the Governor-General exercising his individual judg- -
ment and, if he is serving in connection with the affairs . . - -

~of a Province, be made by the Governor exercising
his individual judgment”. This sub-section therefore
made a specific provision for suspension by authorities -
other than the appointing authority; this was in addition
to the general right of the employer (namely, the Secretary
of State who was the appointing authority) to suspend
an employee (namely, a member of one of the former
Secretary of State’s Services). Suspension ins. 247 (2)
cannot in our opinion be ‘confined only to suspension .
as a penalty. _The words are general and must be given
their full meaning and would include any kind of sus-
pension, whether as a penalty or otherwise; and this -
power vested firstly in the Secretary of State or the
-Secretary of State in Council, as the case may be, under
the general law of master and servant and also in the
Governor-General and the Governor, as the case may
be, by virtue of this provision of the statute.

- Further s. 247 (3) also provided for remuneration

of a suspended member of one of the former Secretary T

- of  State’s Services and laid down that “if any such -
person_as aforesaid is suspended from office, his re-

-muneration shall not during the period of his suspension
be reduced except to such extent, if any, as may be

directed - by the Governor-General exercising his in-
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dividual judgment or, as the case may be, by the Gover-
nor- exercising his individual judgment”. Besides this
statutory provision relating to former Secretary of State’s
Services, there was a general provision as to payment
to a government servant under suspension in Funda-

- mental Rule 53. That general provision is that a sus-
~pended government servant is at least entitled to one-

fourth of his pay. This general provision was subject

~ to s. 247 (3) and in the case of members of the former

Secretary of State’s Services, the Governor-General
or the Governor as the case may be, had to specify
the amount which could be even more than what was

provided by F.R. 53. Here again when F.R. 53 speaks

of suspension, it speaks of it in general terms. It applies
to all kinds of suspensmn whether asa penalty or other—
wise,

- Further r.49 of the Appeal Rules deals w1th penaltres

and provides suspension as a penalty.- It also provides ..

for appeals in r. 56 etc. where suspension is inflicted
as a penalty for good and sufficient reasons. Rule 49

- applied to the former Secretary of State’s Services also
+ and thus these members were subject to the penalty
| of suspension. . : )

_ A review therefore of the general law of master
and servant, the provisions of the Government of India

. Act, 1935, of the Appeal Rules and -the Fundamental

Rules discloses that the position on August 13, 1947
with respect to members of the former Secretary of

- State’s Services with respect to suspension whether-
"' as a punishment or otherwise was as follows. ‘Members

of the former Secretary of State’s.Services were liable

‘to suspension either as an interim measure or as a punish-

ment. Where suspenswn was as an - inferim measure
and not as’a punishment, it could be imposed either
by the Secretary of State or the Secretary of State in

~ Council as the appointing authority or by the Governor-

- General or the Governor as the case may be as the statu-

tory - authority. Suspension could also be imposed

by the proper authority as a punishment under the Ap-

peal Rules and such orders of suspension were subject

to appeals as-provided by the Appeal Rules. There
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was also provision for payment during suspension
in the shape of subsistence allowance which was governed
generally by F.R. 53 and in the case of members of
the former Secretary of State’s Services, F.R. 53 was
subject to s. 247 (3) of the Government of India Act,
1935. Therefore, the contention of the appellant that there
could be no suspension except by way of punishment
under 1. 49 of the Appeal Rules before 1947 is not cor-
rect. It is equally clear that where suspension before 1947
was an interim measure and not as a punishment under
r. 49, there was no question of any appeal from such
an interim suspension pending a departmental enquiry
or pending a criminal proceeding. If the position
on January 25, 1950, stood as it was on August 13,
1947, the appellant could not susbstantially challenge
the order of the Governor passed on July 18, 1959,
for it would have been covere(f by s. 247 (3) of the Gov-
ernment of India Act, 1935, and the appellant could

. not claim anything more under Art. 314 of the Con-
- stitution.

But Art. 314 does not speak of the protection
which members of the All India Services had on August
13, 1947; it speaks of protection which they had imme-
diately before the commencement of the Constitution
i.e. on January'25, 1950, and that brings us to a consi-
deration of the changes that took place between 1947
?3317 1950 after the transfer of power on August 15,

The effect of the transfer of power on the Secretary of
State’sServices in particular came up for consideration be-
fore this Court in State of Madras v. K.M. Rajagopalan®
and it was held that “the conferral of Independence
on India brought about an automatic and legal termi-
nation of service on the date of Independence. But
all persons previously holding civil posts in India are
deemed to have been appointed and hence to continue
1n service, except those governed by ‘general or special
orders or arrangements’ affecting their respective cases.
The guarantee about prior conditions of service and
the previous statutory safeguards relating to disciplinary

(D). [1953] 2 S.CR. 541.
1 SCI/64—129
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action continue to apply to those who are thus deemed
to continue in service but not to others”. Section
10 of the Indian Independence Act prov:des for the
Secretary of State’s Services and lays down that every
person who having been appointed by the Secretary
of State, or Secretary of State in Council, to a civil
service of the Crown in India continues on and after
the appointed day to serve undér the Government
of either of " the new Dominions or of any
Province or part thereof, shall be entitled to receive
the same conditions of service as respects remuneration,
leave and pension and the same rights as respects dis-
ciplinary matters or, as the case may be, as respects
the tenure of his oﬂice or rights as similar thereto as
changed circumstances may permit as that person was :
entitled to immediately before the appointed day, i.e. v
August 15, 1947, - By virtue of this provision those '
members Qf the Secretary of State’s Services who con- oy
tinued to serve the Government of India or the Govern- . - -
ment of any Province from August 15, 1947, were %
entitled to the protection of s. 10. What Rajagopalan’s. %
case'” decided was that the Government of India was
not bound to continue in service every member of the
Secretary of State’s Services because of s. 10 of the Indian
Independence Act; but that the protection of that
section only apphed to such members of - the afore-said
services whose services the Government of India agreed ’
to continue after August 14, 1947, In Rajagopalan’s =
case the Government of India did not agree to
continue Rajagopalan’s services and therefore he could ”
not claim the protection of's. 10 of the Indian Indepen- -
dence Act. . In the appellant’s case his service continued
after the transfer of power and therefore he was entitled
to the -protection of s. 10-of the Indian Independence
Act, which was almost in similar terms as Art. 314
of the Constltutlon so far as d1s01plmary matters were
concerned

~ On August 14 1947, however, the India (Provisional
Constitution) Order 1947 was promulgated asG.G.0.14.
By that Order, s.. 247 of the Government of India was
substltuted by a new section and sub-ss (2) and (3 )
(1) [1955] 2 S.C.R. 541. ’

T
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thereof to which we have already referred were repealed.
The substituted s. 247 read as under:—

“Conditions of service of persons originally re-
cruited by Secretary of State—The conditions of
service of all persons who, having been appointed
by the Secretary of State or the Secretary of State
in Council to a civil service of the Crown in India,
continue on and after the date of the establishment
of the Dominion to serve under the Government
of the Dominion or of any Province, shall—

(a) as respects persons serving in connection with
the affairs of the Dominion, be such as may
be prescribed by rules made by the Governor-
General; ‘

(b) as respects persons serving in connection with
the affairs of a Province—

(i) in regard to their pay, leave, pensions,
general rights as medical attendance and
any other matter which immediately be-
fore the establishment of the Dominion
was regulated by rules made by the Secre-
tary of State, be such as may be prescribed
bydrules made by the Governor-General;
an

(1) in regard to any other matter, be such

as may be prescribed by rules made by
the Governor of Province.”

It will be clear from this that sub-ss. {2) and (3)
of s. 247 disappeared on August 14, 1947. No rules
framed by the Governor-General under the new section
with respect to what we have called interim suspension
have been brought to our notice. Therefore no power
was left in the Governor-General or the Governor, as
the case may be, to suspend a member of the former
Secretary of State’s Services as an interim measure and
only the appointing authority could suspend such a
public servant, which in the changed circumstances
would be the Government of India. = The explanation
for this may be that as the Secretary of State disappeared
and his place was taken by the Government of India,
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it might not have been thought necessary to continue
the further powers conferred by s. 247 (2) in addition
to the general power of the appointing authority to
suspend. Be that as it may, the fact remains that on
August 14, 1947, s, 247 (2) disappeared and therefore
the Governor-General and the Governor lost the power
to suspend as an interim measure a member of the former
Secretary of State’s Services and such power could
only be exercised by the appointing authority which
in the changed circumstances must be deemed to be the
Government of India. As for suspension as a punish-
ment that continued to be provided in the Appeal Rules
and no change was made therein.

It has however been urged that as the conferral
of Independence on India brought about an automatic
and legal termination of service on the date of Inde-
pendence, there must in law have been reappointment
of all members of the former Secretary of State’s Services.
This reappointment in case of those serving in connection
with the affairs of a Province must be deemed to have
been made by the Governor of the Province concerned
and consequently the Governor will have the power to
suspend as the appointing authority. We are of opinion
that there is no force in this argument. The antecedent
circumstances with respect to such Services have been
fully dealt with in Rajagopalan’s case'?’ and those circum-
stances show that the question of the retention of offi-
cers serving in these Services was dealt with between the
Government of India and His Majesty’s Government
and it was the Government of India which decided
that all such officers should continue except those whom
the Government of India was not prepared to invite
to continue and in the case of this limited class the
Government of India agreed to compensation. It was in
consequence of this agreement between the Government

of India and His Majesty’s Government that s. 10 of

the Independence Act provided that those officers
who continued would have the same conditions of ser-
vice etc. as they were entitled to immediately before
August 14, 1947. The Governors of Provinces were
nowhere in the picture in this matter and we can see
(T) {1955] 2S.C.R. 541, :

N
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no warrant for holding that the appointment must
be deemed to be by the Governors of Provinces where

such officers were serving in connection with the affairs
of a Province. ‘

It is true that the Indian Administrative Service
as an all-India Service was legally and formaily
constituted *in 1951. It is also true that under
s. 10 of the Indian Independence Act members of
the former Secretary of State’s Services continued
on and after August 14, 1947, to serve under the
Government of either of the new Dominions or
of any Province or part thereof. It is also true that
there are some passages in the correspondence between
His Majesty’s Government and the Government of
India which suggest that His Majesty’s Government
was thinking on the lines that members of the former
Secretary of State’s Services will become members
of the Provincial Services. These however are not
conclusive of the matter and we have to find out what
actually took place after this exchange of correspondence
between the Government of India and His Majesty’s
Government in connection with the former Secretary
of State’s Services. We have already indicated that
s. 10 was incorporated in the Indian Independence
Act in consequence of this correspondence between the

Government of India and His Majesty’s Government..

Thereafter we find that the India (Provisional Consti-
tution) Order, 1947 (i.e. G.G.O. 14) was passed on
August 14,1947, under powers conferred on the Governor-
General by virtue of s. 9 (1) (a) of the Indian Indepen-
dence Act. Article 7(1) of that Orderis in these terms:

“(1) Subject to any general or special orders
or arrangements affecting his case, any person
who immediately before the appointed day is
holding any civil post under the Crown in connection
with the affairs of the Governor-General or Gover-
nor-General in Council or of ‘a Province other
than Bengal or the Punjab shall, as from that day,
be deemed to have been duly appointed to the
corresponding post under the Crownin connec-
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tion with the affairs of the Dominion of India

or, as the case may be, of the Province.”
Reading this provision along with the provision in
s. 10 of the Indian Independence Act, it would in our
opinion be right to say that so far as the members of
the former Secretary of State’s Services are concerned
they must be deemed to have been appointed to the posts
on which they were serving at the time of conferral of
Independence, by the Government of India, The deemed
appointment under Art. 7 (1) of G.G.O. 14 was “subject
to any general or special orders or arrangements affecting
his case”, and these arrangements are clear from the
correspondence which ensued between the Government
of India and His Majesty’s Government. That cor-
respondence and the special orders or arrangements
contemplated by Art. 7 (1) of G.G.O. 14 show that
so far as the members of the former Secretary of State’s
Services were concerned, it was the Government of India
which took the final decision whether to continue such
officers or not. It is true that in so doing it consulted
the various Provincial Governments and was to a
large extent guided by the views of the Provincial
Governments, particularly in connection with such offi-
cers who were serving in connection with the affairs of
the Provinces; even so, as the facts in Rajagopalan’s
case’™ show, the final decision whether to continue or

‘not a member of the former Secretary of State’s Services

was taken by the Government of India. In these cir-
cumstances 1t would in our opinion be reasonable to
hold that in the case of the members of the former

Secretary of State’s Services it was the Government of

India which must be deemed to have appointed them after
the conferral of Independence on India to the respective
posts which they were holding whether under the Govern-
ment of India or under the Governments of Provinces.
This conclusion is reinfored by the fact that the system
in force before 1947 was that all members of the Secretary
of State’s Services were assigned to one Province or
-other and from them such members as were necessary
used to be on deputation to the Government of India
for serving it directly. It would be very anomalous
(1) [1955]2 S.CR. 541, '
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indeed that the accident whether an officer was serving
on August 13, 1947, on deputation under the Government
of India directly or in the Province to which he was
assigned should determine who the appointing authority
must be deemed to be on the date of the transfer of
power. Such an anomaly could in our opinion never
have been intended and we have no doubt therefore
in view of the history dealt with in Ragjagopalan’s
caset?) that on the conferral of Independence, even if
there was legal termination of the services of members
of the former Secretary of State’s Services, the reappoint-
ment must be deemed to be by the Government of India
and not by the Governors of Provinces even in the - case
of officers who were serving in. connectlon W1th the
affairs of Provinces.

In this connection our attention has been drawn
to s. 241 (1) of the Government of India Act 1935 as
it then stood, which is in these terms:—

“(1)—Except as expressly provided by this Act,
appointments to the civil services of, and civil
posts under, the Crown in India, shall be made—

(a) in the case of services of the Dominion, and
posts in connection with the affairs of the
Dominion, by the Governor-General or such
person as he may direct;

(b) in the case of services of a Province, and posts
in connection with the affairs of a Province,
by the Governor or such person as he may
direct.’

This provision in our opxmon does not apply in
the peculiar circumstances arising out of the transfer
of power in August 1947. It is a general provision
relating to appointments to civil services and civil posts
under the Dominion or under the Provinces. It has
in our opinion nothing to do with the case of members
of the civil services and holders of civil posts who were
deemed to have continued by virtue of Art. 7of G.G.O. 14
of August 14, 1947. Clause (b).of 5. 241 (1) therefore
cannot in our opinion lead to the inference that in the
case of those members of the former Secretary of State’s

(1) [1955) 2 S.CR. 541,
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Services who were deemed to have been appointed
in connection with the affairs of a Province under Art.
7 (1) of G.G.0O. 14, the appointments must be deemed
to have been made by the Governor. Such deemed
appointments in our opinion must depend for their
validity on Art. 7 of G.G.0.14 and not on s. 241 of the
Government of India Act which is not a deeming provi-
sion and therefore we have to look to Art. 7 (1) to find
out by whom the appointments must be deemed to
have been made in the case of the members of the former
Secretary of State’s Services. As Art. 7 opens with
the words “subject to any general or special orders
or arrangements affecting his case” (i.e. each individual
officer’s case), it must be held in view of the history
which is elaborately set out in Rajagopalan’s case's) that
so far as members of the former Secretary of State’s
Services were concerned, it was the Government of
India who must be deemed to have made the appoint-
ments in view of the special orders and arrangements
with respect to such officers.

- Reliance in this connection was also placed on the
amendment of s. 240 (2) of the Government of India
Act by the same G’.G.O. Section 240 (2) as it originally
stood provided that “no such personasaforesaid (meaning
thereby a member of a civil service of the Crown in
India or a person holding any civil post under the Crown
in India) shall be dismissed from the service of His
Majesty by any authority subordinate to that by which
he was appointed”. Amendment of this sub-section
became necessary as the Secretary of State for India
was disappearing and some authority had to be provided
which could dismiss members of the former Secretary
of State’s Services. G.G.O. 14 therefore provided that
no member of a Secretary of State’s Services who con-
tinued in service after August 14, 1947, shall be dismissed
by any authority subordinate to the Governor-General
or the Governor according as that person was serving
in connection with the affairs of the Dominion or of
a Province. Thisamendment gave power to the Governor
to dismiss even members of the former Secretary of
State’s Services and stress has been laid on behalf of

(1) (1955 2S.C.R. 341.
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the respondent on this amendment and it is urged that
this shows that appointments of such members who were
serving in connection with the affairs of the Provinces
must be deemed to have been made by the Governor
concerned, It appears however that the amendment
by which the Governor could dismiss a member of the
former Secretary of State’s Services may have crept
in by inadvertence, for it would prima facie be against
the provisions of the gouarantee contained in s.10 of the

" Indian Independence Act. In any case this sub-section was

further amended by G.G.0O. 34 and the power of dis-
missal was only vested in the Governor-General and
was taken away from the Governor. We are thercfore
of opinion that no inference can be drawn from the fact

~ that for a short time s, 240 (2) provided that the Governor

may dismiss a member of the former Secretary of State’s
Services, that the appointments of such members who
were serving in connection with the affairs of the Pro-
vince was by the Governor, and not by the Government
of India. Suchan inference is in our opinion against
the conclusion which can be plainly drawn from the
history relating to the continuance and appointment
of the members of the former Secretary of State’s
Services at the time of conferral of Independence and
tllite f;:;isions of Art. 7 (1) of G.G.O. 14 of August

_The final position therefore on January 25, 1950,
with respect to suspension of a member of the
former Secretary of State’s Services whether as a punish-
ment or as an interim measure pending departmental
enquiry or pending a criminal proceeding was this.
Such member could be suspended under the general
law by the appointing authority, which in the changed
circumstances was the Government of India, as an
Interim measure pending a departmental enquiry or
pending a criminal proceeding, but there was no power
In any other authority to pass such an order of interim
suEen31on, for as we have already indicated the power
under s, 247 (2) was repealed by G.G.0.14 of August
14, 1947, Besides this _power of interim suspension
otherwise than as a punishment, the power to suspend
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as punishment continued under r. 49 of the Appeal
Rules and an order of suspension made in exercise of
that power was subject to appeal under r. 56 etc., there-
of. So far as payment during the period of interim
suspension or during the period of suspension as a
penalty is concerned, s. 247 (3) had disappeared and
therefore the general provision contained in F.R. 53
applied. That general provision has made some dis-
tinction between the members of the Indian Civil
Service and others; but that is a matter of detail, in
which it is unnecessary to go. So the position immedia-
tely before the commencement of the Constitution was
that members of the former Secretary of State’s Services
could be suspended either as an interim measure pending
departmental enquiry or pending criminal proceeding
or as a punishment. Where suspension was as an in-
terim measure and not as a punishment such suspension
could only be by the appointing authority, which in the
changed circumstances should be deemed to be the
Government of India. Such interim suspension was
not subject to any appeal. So far as suspension
as a punishment was concerned, r. 49 of the Appeal
Rules applied and the authorities specified in these
Rules could pass an order of suspension as a punish-
ment and that order would be subject to appeal provided
in r. 56 and other rules therein. As to the payment
during the period of suspension that was governed by
F.R. 53. It is this position which was protected by
Art. 314 of the Constitution so far as suspension of
members of the former Secretary of State’s Services
was concerned whether as an interim measure or as
a punishment.

Then we come to the Discipline Rules 1955. Rule
3 of these Rules provides for penalties and omits suspen-
sion as a penalty. Now if suspension had.remained
a penalty under . 3 of the Discipline Rules, the appellant
would have been entitled to the same rights as respects
suspension as a punishment or rights as similar thereto
as changed circumstances would permit in view. of Art.
314. But r. 3 of the Discipline Rules has altogether done
away with the penalty of suspension for members of
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the Indian Administrative Service, which includes the

members of the Indian Civil Service under r. 3 (a) and-

(b) of the Recruitment Rules. Further rules corres-
pronding to the Discipline Rules was repealed by r.
23 of the Discipline Rules; so after the Discipline Rules
came into force in 1955 suspension could no longer be
inflicted as a penalty on a member of the Indian Adminis-
trative Service (including members of the Indian Civil
Service who became members of the Indian Administra-
tive Service). It is therefore unnecessary for us to consi-
der whether the order of July 18, 1959, can be justified
as a punishment and if so whether the memorial provided
by r. 20 of the Rules is a sufficient protection for the
purpose of Art. 314 which speaks of “rights as similar
thereto as changed circumstances may permit”. Nor
is it the case of the respondent that the appellant was
suspended by way of punishment by the order of July
18, 1959. The respondent justifies the said order under
r. 7 (3) of the Discipline Rules and thus the case of the

_respondent is that the appellant was suspended not

as a punishment but that the order of suspension was
passed by the Governor as an interim measure which
he could do either pending a departmental enquiry
or pending a criminal charge. The appellant has thus
been suspended by the order of July 18, 1959, not as
a punishment but as an interim measure pending a
criminal charge against him; and this is what practically
in terms the order says, for it places the appellant im-
mediately under suspension because a criminal case
was pending against him. But as we have already
pointed out the power to pass an order of interim sus-
pension in the case of a member of the former Secretary
of State’s Services on January 25, 1950, was only in
the appointing authority, (namely, the Government
of India). The power to suspend a member of the
Indian Administrative Service which the appellant
became by virtue of r. 3 of the Recruitment Rules as
punishment has disappeared from r. 3 of the Discipline
Rules 1955. The appellant therefore could not be
suspended by the Governor as an interim measure and
such suspension could only be by the Government
of India. The proper procedure therefore in a case

15963

R.P. Kapur
v,
Union of India
and Anr.

Wanchoo J.



1963

R.P. Kapur
2
Union of India
and Anr.

Wanchoo J.

7

460 SUPREME COURT REPORTS [1964]

where the State Government wants a member of the
former Secretary of State’s Services to be suspended
pending departmental enquiry or pending investiga-
tion, inquiry or trial of a criminal charge against him
is to approach the Government of India and ask
it as the appointing authority to suspend such officer
as an interim measure. It is not open to the Govern-
ment of India by framing a rule like r. 7 of the Dis-
cipline Rules to take away the guarantee as to Discip-
linary matters contained in Art. 314, We have already
said that the guarantee in the case of a member of the
former Secretary of State’s Services is that in disciplin-
ary matters his rights would be the same or as similar
thereto as changed circumstances would permit as they
were immediately before the commencement of the
constitution, The right in the matter of interim suspen-
sion as distinct {from suspension as a punishment was
that a member of the former Secretary of State’s Ser-
vices could not be suspended by any authority other
than the Government of India. That was guaranteed by
art. 314 and could not be taken away by framing a rule
like r. 7 of the Discipline Rules. We have already
referred to Bakshi’s case® in which it has been held
that the rights guaranteed by Art. 314 of the Constitu-
tion could not be destroyed or taken away by the
Central Government in exercise of its rule-making
power. Inthe present case the right guaranteed to
a member of the former Secretary of State’s Services
with respect to interim suspension (as distinct from sus-
pension as a punishment is that such a member can-
not be so suspended except by the appointing authority
which in the changed circumstances is the Govern-
ment of India. That right has in our opinion been
violated by r, 7 of the Discipline Rules insofar as it
permits any authority other than the Government
of India to suspend pending a departmental enquiry
or pending a crimmal charge a public servant
who was a member of the former Secretary -of State’s
Services. Rule 7 therefore insofar as it permits this
violation of the guarantee contained in Art. 314 with
respect to interim suspension (other than suspension
(1) [1962] Supp. 1 S.C.R. 505. |
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as a punishment) is to thatextent witra vires Art. 314 1963
i.e. insofar as it applies to the members of the Indian .
Administrative Service who fall within cls. (a) and (b) R-P- Kapur
of 1. 3 of the Recruitment Rules. It follows therefore . Y-
that the order of the Governor dated July 18, 1959, Union of India
purporting to be passed under r. 7 (3) of the Discipline  and 4nr.
Rules is without authority and must be set aside. T

This brings us to the question of relief to be granted
to the appellant. It appears that on September 11,
1963, the Governor passed an order by which he re-
instated the appellant for the period from July I8,
1959, to April 4, 1963, and granted him his full emolu-
ments for that period. The writ petition in the present
case was filed in February 1962. So the appellant is
apparently not entitled to any further relief in the matter
of his emoluments besides what has been granted to
him by the Governor. The order of reinstatement
contained theréin is unnecessary in view of our decision
and the order granting full emoluments may be taken
to be in pursuance of our judgment.

We therefore allow the appeal and declare r. 7
of the Discipline Rules insofar as it applies to members
of the Indian Administrative Service who are members
thereof by virtue of r. 3 (a) and (b) of the Recruit-
ment Rules to be bad to the extent to which it permits
an authority other than the Government of India to sus-
pend as an interim measure (and not as a punishment)
such members of the Services. In consequence we
set aside the order of the Governor dated July 18,
1959. As however the order of September, 1963, has
granted all such monetary reliefs to the appeltant as
we could grant him on setting aside the order of July
18, 1959, no further relief can be granted to the appel-
lant. We order the respondent the State of Punjab
. to pay the costs of the appellant in this Court as well
as in the High Court.

RAGHUBAR DAYAL J.—I am of opinion that this Raghubar Daya.
appeal should be dismissed. J.
The appellant, a member of the Indian Civil
Service, was serving under the Government of Madras
immediately before the ‘appointed day’, i.e. August 15,

Wanchoo J.
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1963 1947, as laid down in sub-s. (2) of s. 1 of the Indian
— Independence Act, 1947 (10 & 11 Geo. 6, Ch. 30) herein-
R.P. Kapur  after referred to as the Independence Act. He continued
RS to serve under the Government of Madras on and
Union of India_after the appointed day. Subsequently, he was trans-
and Anr.  ferred to the State of Punjab where he was serving on

Rochusar Daval U1y, 18, 1959, when he was suspended by the Governor
aahu 7 D% of Punjab as a criminal case was pending against

him. The appellant was a member of the Indian Admini-
strative Service in 1959 and the order of suspension
appears to have been made by the Governor in exercise
of the power conferred by r. 7 of the All India Services
(Discipline and Appeal) Rules, 1955, hereinafter referred
to as the Discipline Rules. The appellant challenges
the validity of this order on the ground that this rule
violates the provisions of art. 314 of the Constitution.
His contention is that prior to August 15, 1947, a member
of the Indian Civil Service could be suspended by way
of punishment in view of r. 49 of the Civil Services
(Classification, Control and Appeal) Rules, hereinafter .
referred to as the Classification Rules and that there
was no provision for his suspension otherwise than
as a penalty and that his suspension, as a disciplinary
measure, though permissible, would have been then
‘treated as suspension by way of penalty and therefore
as subject to an apeal under r. 56 of the Classification
Rules. No appeal is provided under the Discipline
Rules against an order of suspension under r. 7 which
therefore violates art. 314of the Constitution as, according
to thatarticle, he was entitled to receive from the Govern-
ment the same rights as respects disciplinary matters
or rights as similar thereto as changed circumstances,
permitted as he was entitled to immediately before
‘the commencement of the Constitution. He further
contends that sub-s. (2) of s. 10 of the Independence
Act guaranteed to him the same rights as respects dis-
ciplinary matters or rights as similar thereto as changed
circumstances permitted, as he was entitled to imme-

diately before the appointed day. '

It was further contended, dun'ﬁg the course of the
submissions in Court, that though prior to the appoin-
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ted day an order of suspension during the pendency
of a departmental enquiry or of a criminal charge could
have been made only by the Governor-General or the
Governor, such an order thereafter and till January
26, 1950 could be made only by the Governor-General,
and that therefore such a suspension order subsequent
to the commencement of the Constitution could be
made by the Union Government and not by the Govern-
ment of Punjab and that for this reason too, r. 7 of the
Discipline Rules empowering the State Government to
make an order of such suspension violates art. 314.

I need not discuss the various points on which 1
agree with my learned brother Wanchoo, J. T agree that
the expression ‘changed circumstances’ in art. 314 only
refer to the constitutional changes which occurred after
the transfer of power in August, 1947, and the coming
into force of the Constitution in January, 1950, that sus-
pension during the pendency of disciplinary proceedings
or of a criminal charge is related to disciplinary

* matters within the meaning of those words in-art. 314,
that from the appointed day there was no express pro-
vision in the Government of India Act or in the rules
framed thereunder empowering the Governor-General
or the Governor to suspend, otherwise as penalty,
officers appointed by the Secretary of State for India
and that any order of suspension pending enquiry
against a person appointed by the Secretary of State on
a day immediately befcre the coming into force of the
Constitution had to be made by the Government in the
exercise of the general power of suspension which an
employer has with respect to his employee, that this
general power an employer has to suspend an employee
pending an enquiry into his conduct vests in the appro-
priate authority where the Government is the employer

- and a public servant is the employee and that such an
authority in the case of Government, in view of the
peculiar structure of the hierarchy of Government,
be taken to be the authority which has the power to
appoint the public servant concerned. I am however.
further of opinion that the appropriate authority in

this connection can also include officers superior to

1963
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1963 the appointing authority and that in the case of members
— of All India Services serving under any state includes
RP. Kapur the Governor who, as the executive head of State, has
V. administrative control cover all officers serving
Union of India ynder the State Government. It would be anomalous
and Anr. to hold that the Governor could not suspend a person,
appointed by the Secretary of State, during the pen-
dency of departmental proceedings or a criminal charge
against him, though he could have imposed a penalty of
suspension on such a person in view of rr. 49 and 62
of the Classification Rules which were inforce between
the appointed day and January 25, 1950, and continued
m force subsequently, up to the coming into force of
the Discipline rules. I, however, do not rest my decision
on this view as, in my view, the appellant is to be deemed 3
to have been appomted by the Governor of Madras,
on the appointed day, to the post corresponding to
the post he was holding immediately before the appoin-
ted day under the Madras Government.

Raghubar Dayal
J.

I now deal with the question of the authority which
should be taken to be the appointing authority for
persons who had been appointed by the Secretary of
State to the Civil Services or to any post under the Crown -
and who continued to serve the Government after
the appointed day. To determine this question it is
necessary to consider the following matters: (1) Did
the Service known as the Indian Civil Service, whose
members were to be recruited by the Secretary of State
for India in view of s. 244 (1) of the Government of
India Act, cease to exist on and from the appointed
day and, i so, whether any other All India Service
took its place 1mmed1ately after it had ceased to exist?
(2) If it ceased to exist, were the services of the members
of the Indian Civil Service terminated immediately
before the appointed day? (3) Which members of the
Service continued in service of the Government on
or after the appointed day. (4) Whether those who so
continued did so on account of their becoming
servants of the new Government under the provisions
of any Act, or their continuance in service was onaccount
of their fresh appointment, (5) If it was due to fresh
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appointment, which authority appointed them and to 1963
which post or service . —

i ‘ R.P. Kapur
Before 1 deal with the above questions, I may set v.

out the relevant provisions which have a bearing in Union of India
this connection. The Independence Act was enacted  and 4nr.
by the British Parliament on July 18, 1947, for setting —

up in India two independent Dominions and to provide Raghubar Dayal
for necessary consequential matters. By sub-s, (1) J.

of s. 1, two independent Dominions known as India and

Pakistan were to be set up from August 15, 1947. Sub-

section (2) of that section provided for their being re-

ferred to as the new Dominions and August 15, 1947,

being referred to as the appointed day. One of the
consequences of the setting up of the new Dominions

was stated in sub-s. (1) of s. 7 to be that His Majesty’s

Government in the United Kingdom was to have no
responsibility as respects the government of any of

the territories which, immediately before the appointed

day, were included in British India. Section 9 empower-

ed the Governor-General to make such provisions

by order as appeared to him to be necessary or expe-

dient for certain purposes mentioned therein, Sub-

sections (1) and (2) of s. 10 of the Actread:

“(1) The provisions of this Act keeping in force
provisions of the Government of India Act, 1935,
shall not continue in force the provisions of that
Act relating to appointments to the civil services
of, and civil posts under, the Crown in India by
the Secretary of State, or the provisions of that
Act relating to the reservation of posts.

(2) Every person who—

(a) having been appointed by the Secretary of
State, or Secretary of State in Council,
to a civil service of the Crown in India continues
on and after the appointed day to serve under
the Government of either of the new Dominions
or of any Province or part thereof; or

(b) having been appointéd by His Majesty before
the appointed day to be a judge of the Federal

1 SCIj64—30
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Court or of any court which is a High
Court within the meaning of the Govern-
ment of India Act, 1935, continues on
and after the appointed day to serve as
a judge in either of the new Dominions,
shall be entitled to receive from the Governments
of the Dominions and Provinces or parts
which he is from time to time serving or,
as the case may be, which are served by the
courts in which he is from time to time a judge,
the same conditions of service as respects
remuneration, leave and pension, and the same
rights as respects disciplinary matters or, as
" the case may be, as respects the tenure of
his office, or rights as similar thereto as changed
circumstances may permit, as that person was

entitled to immediately before the appointed

day”.

The Governor-General, in the exercise of the powers
conferred on him by s. 9 made the India (Provisional
Constitution) Order, 1947 (G.G.O. 14 of 1947), herein-
after called the Provisional Constitution Order. Article
7(1) of this Order is:

“Subject to any general or special orders or
arrangements affecting his case, any person who
immediately before the appointed day is holding
any civil post under the Crown in connection with
the affairs of the Governor-General or Governor-
General in Council or of a province other than
Bengal or the Punjab shall, as from that day, be
deemed to have been duly appointed to the corres-
ponding post under the Crown in connection with
the affairs of the Dominion of India or, as
the case may be, of the Province.” '

Sub-section (1) of s. 241 of the Government

of India Act, as modified by this Order, reads:

“Except as expressly provided by this Act,
appointments to the civil services of, and civil
posts under, the Crown in India, shall be made—

(a) in the case of services of the Dominion,
and posts in connection with the affairs of the

e :
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Dominion, by the Governor-General or such 1963
erson as he may direct; —

P . ay d . . R. P. Kapur
(b) inthe case of services of a Province, and posts v

in connection with the affairs of a Province, ;... ¢ puai
> . on of India
by the Governor or such person as he may direct.” J

and Anr.
Section 247 of the Government of India Act as modified —
reads: Raghubar Dayal
J.

“The conditions of service of all persons who,
having been appointed by the Secretary of State
or the Secretary of State in Council toa civil
service of the Crown in India, continue on and
after the date of the establishment of the Dominion
to serve under the Government of the Dominion
or of any Province shall,— ’

(a) as respects persons serving in connpection
with the affairs of the Dominion be such as
may be prescribed by rules made by the Governor-
General;

(b) as respects persons serving in connection
with the affairs of a Province— _

(1) inregard to their pay, leave, pensions, general
rights as to medical attendance and any other
matter which immediately before the establish-
ment of the Dominion was regulated by rules
made by the Secretary of State, be such as may
be prescribed by rules made by the Governor-
General; and

(i) in regard to any other matter be such as
may be prescribed by rules made by the Governor
of the Province.” .

Sections 244 to 246 of the Government of India
Act, 1935, which dealt with Services recruited by the
(S)ecélretary of State was omitted from the Act by this

rder.

Reference may also be made to the announcement
by His Excellency the Viceroy on April 30, 1947.
It purported to relate to grant of compensation for
premature termination of their service in India to
members of the Civil Services appointed by the Secre-
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tary of State and to regular officers and British War-
rant Officers of the Indian Naval and Military Forces.
Its first 7 paragraphs are set out at pp. 548 to 550
in State of Madras v. K.M. Rajagopalan®). Its para
8 stated inter alia:

“In pursuance of their wish to give all possible
help to the Government of India in building up
the new services, His Majesty’s Government
agree that their obligation covers the claim
to ultimate compensation of those British members
of the Services who are asked to serve on in
India and decide to do so.”

It may also be mentioned that subséquent to
June 3, 1947, the Government of India made
enquiries through the Provincial Governments from
the members of the Secretary of State’s Services,
including the Indian Civil Service, about their desire
to continue in service of the Government after the
transfer of power and also made enquiries from the
Provincial Governments themselves about their readi-
ness to retain those officers in service who expressed
their desire to continue in service.

This Court had occasion to discuss the effect
of the steps taken by the Government of India prior
to the appointed day and of the provisions of the
Independence Act and the Provisional Constitution
Order in Rajagopalan’s case!’) Rajagopalan was a
member of the Indian Civil Service and was serving in
the Province of Madras till August 14, 1947, when his
services were terminated, though he had expressed
his willingness to continue in the service of the Govern-
ment of Madras on and after the appointed day.
What this Court directly held and observed in connec-
tion with the points urged before it in that case would
be mentioned at appropriate places in discussing
the five points T have formulated earlier.

This first two points were dlrectly deéided in
that case. This Court held that the Secretary of
State and his Services disappeared as from the appoin-

(1) [1955] 2 S.C.R. 541.
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ted day and that s. 10(2) of the Independence Act 1963
and art. 7(1) of the Provisional Constitution Order ——
proceeded on a clear and unequivocal recognition X P. Kapur
of the validity of the various special orders and the v.
individual arrangements made and amounted to an Union of India
implicit statutory recognition of the principle of aﬂd Anr.
automatic termination of the Services brought about

by the political change. It is clear therefore that the R"g”“b“” Dayal
Indian Civil Service, one of the Secretary of State’s

Services, ceased to exist from the appointed day

and that the services of its members automatically

terminated on August 14, 1947,

This Court had not to consider whether any
All India Service was set up to take the place of the
Indian Civil Service on and from the appointed day,
as the termination of Rajagopalan’s services was
held to be valid. There is nothing on the record
to show that any such new Service took the place
of the Indian Civil Service at the changeover, though,
subsequently, the Indian Administrative Service was
set up as an All India Service. When it was actually
set up is not known. Article 312 of the Constitution
states in cl. (2) that the Services known at the commen-
cement of the Constitution as the Indian Administra-
tive Service and the Indian Police Service shall be
deemed to be services created by Parliament under
that article. The All India Services Act, 1951 (Act
LXI of 1951) defined an All India Service to mean
the service known as the Indian Administrative Service
or the service known as the Indian Police Service.
The Indian Administrative Service Recruitment
Rules, 1954, came into force in 1954 and its r. 3 dealing
with the constitution of the service provides inter alia
that the Service shall consist of (a) members of the
Indian Civil Service, not permanently allotted to

~ the judiciary; (b) members of the Indian Civil Service
permanently allotted to the judiciary who have been
holding executive posts from the date of com-
mencement of the Constitution; (d) persons
recruited to the Service before the commencement
of those Rules. It appears therefore that all the
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1963 members of the Indian Civil Service who continued
— to serve the Government on and after the appointed
R.P. Kapur  day were not made members of the Indian Administra-
v. tive Service and that those who were made members
Union of India of the Service became members of such Service in
and Anr. 1954, If the Indian Administrative Service had been
- set up to replace the Indian Civil Service immediately
Raghubar Dayalon the appointed day and the erstwhile members
J. of the Indian Civil Service had become its members,
the provisions of r. 3 (a) and (b) would have been
different from what they are. This indicates that the
Indian Administrative Service did not take the place
of the Indian Civil Service automatically after the
changeover on the appointed day and that therefore
the members of the Indian Civil Service who conti-
nued in service did not continue so as members of
any All India Service. The Viceroy’s announcement
dated April 30, 1947, makes no mention of any All
India Service replacing the Indian Civil Service im-
mediately on the transfer of power though it specifi-
cally mentioned in para 8 about the giving of all
possible help to the Government of India in building
up the new Services and to the members of the Secretary
of State’s Services continuing to serve under the
Government in India after the transfer of power.
The provisions of art. 7(1} of the Provisional Consti-
tution Order also do not refer to the persons in the
Secretary of State’s Services to continue in service
as members of any All India Service though it speci-
fically deals with the appointment of such other
employees of Government to the posts they had
‘l&eld on the day immediately preceding the appointed

ay. ,

I am therefore of opinion that the service of the
appellant as a member of the Indian Civil Service
came to an end on August 14, 1947, and that thereafter
he did not automatically or otherwise become member
of any All India Service on August 15, 1947.

In connection with point no. 3 formulated by
me, this Court said in Rajagopalan’s case’V at p. 552

{1y {19551 2 S.C.R. 341
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that the continuance of service was contemplated
only in respect of such of the previous servants who
intimated their desire for the continuance of their
services and whose offer in that respect was accepted,
and at p. 563 that sub-s. (2) of s. 10 of the Independence
Act had nothing to say as to who were the persons who
would continue in service and receive the benefit

that being obviously left to be provided by delegated Raghubj

legislation in the shape of Orders of the Governor-
General and at p. 565 that in view of the provisions
of art. 7(1) of the Provisional Constitution Order,
all persons who were previously holding civil posts
were deemed to have been appointed and hence to conti-
nue in service excepting those whose case was governed
by general or special orders or arrangements affecting
thetr cases. It is clear therefore that only those
members of the Secretary of State’s Services continued
in service who had been holding civil posts imme-
diately before the appointed day and were deemed
to have been appointed to the corresponding post
in view of the provisions of art. 7 (1) of the Pro-
visional Constitution Order.

The persons who had been holding civil posts
immediately before the appointed day did not auto-
matically become servants of the new Government
on the appointed day. Article 7(1) of the Provisional
Constitution Order contemplates ‘deemed appointment’
of such persons to their respective posts on that
day. The language of this article is not consistent
with any suggestion that they automatically, by the
force of the Independence Act or the Provisional
Constitution Order, became holders of the respective
posts on the appointed day. The language is very
much different from the language used in Arts. 374,
376, 377 and 378 of the Constitution which provide
for certain persons holding office immediately before the
commencement of the Constitution becoming, on
such commencement, holders of corresponding posts
on such commencement. The language is also diffe-
rent from that of Art. 375 of the Constitution which
deals with the continuance of courts, authorities

1963
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and officers after the commencement of the Consti-
totion and reads:

“All courts of civil, criminal and revenue juris-
diction, ail authorities and all officers, judicial,
executive and ministerial, throughout the ter-
ritory of India, shall continue to exercise their
respective functlons subject to the provisions of
this Constitution.”

There is no such expression in this article which
would indicate that any of these officers had to be
freshly appointed or would be deemed to have been
appointed to their respective posts on the commence-
ment of the Constitution.

The language of art. 7(1) of the Provisional
Constitution Order correspond to some extent to
that of s. 58 of 21 & 22 Vic. Cap. CVI, 1858, an Act
for the better Government of India, which was passed
when the Government of India was transferred to
%er N{iajesty from the East India Company. Section

reads:

“All persons who at the time of the commence-
ment of this Act shall hold any offices, employ-
ments, or commissions whatever under the said
Company in India shall thenceforth be deemed
to hold such offices, employments, and commis-
sions under Her Majesty as if they had been
appointed under this Act..............

The language of art. 7(1) of the Provisional Consti-
tution Order, for purposes of comparison, may be
just noted, and is

....any person who immediately before the
appointed day is holding any civil post under
the Crown. .. .shall, as from that day,'be deemed
to have been duly appomted to the correspondlng
post under the Crown....”

The language of s. 58 of the 1858 Act contemplated
a fresh appointment, though deemed appointment,
as is abundantly clear from the words ‘shall....be
deemed to hold such offices, employments, and com-
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missions. ...as if they had been appointed under 1963
this Act....". —

. .. R.P. Kapur
I am therefore of opinion that the Provisional v.
Constitution Order, by its art. 7(1), provided for yyion of maia
deemed fresh appointment of the members of the .4 4.
Secretary of State’s Services whose services had —
terminated automatically on the day immediately Roghubar Dayal
preceding the appointed day. J.

I will now deal with the last point as to which
authority would be deemed to have appointed the
persons who had been in the Secretary of State’s
Services, to their corresponding posts on the appointed
day.

The Government of India Act, 19335, hereinafter
called the Act, as modified by the Orders of the Gover-
nor-General, was in force on that day and the authori-
ties competent to make appointments on that day
would be deemed to have made the appointments
of the erstwhile servants in the Secretary of State’s
Services. No other authority could have made those
appointments and therefore no other authorities could
be deemed to have made those appointments which
were deemed to be made in view of the provisions of
art. 7(1) of the Provisional Constitution Order.

Section 241 of the Act provided that the Governor-
General, or such person as he may direct, would
make appointments to the civil services of the Dominion
and civil posts in connection with the affairs of the
Dominion and that the Governor would make appoint-
ments to the services of a Province and posts in con-
nection with the affairs of a Province. Such persons
of the Secretary of State’s Services who were holding
posts in connection with the affairs of a Province
would therefore be appointed to the correspond-
ing posts, on the appointed day, by the Governor of
that Province, as only he could have made appoint-
ments to those posts. It is to be noticed that art. 7(1)
of the Provisional Constitution Order refers to appoint-
ments to posts and not to appointments to Services
and that even prior to the appointed day the appoint-
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ments, to the various posts in the Provinces, of members
of All India Services allotted to the cadre of the Pro-
vinces were also made by the Governor and not
by the Governor-General. In this respect, with regard

Union of India to all appointments to posts in connection with the

and Anr.

Raghubar Dayal
J.

affairs of the Provinces there had been really no
change.

It is contended for the appellant that his deemed
appointment to the post corresponding to the post
he had held on August 14, 1947, was by the Governor-
General or the Government of India. Article 7(1)
of the Provisional Constitution Order does not express-
ly provide so. Section 241 of the Act did not authorize
the Governor-General to make appointments to posts
in connection with the affairs of the Provinces. The
provisions of art. 7(1) of the Provisional Constitution
Order refer to all the persons employed in the civil
services and holding civil posts under the Crown
and are not restricted to those persons only who held
posts and had been appointed by the Secretary of
State. The mere fact that the Provisional Constitution
Order was made by the Governor-General would
not lead to the result that the deemed appointments
of all the persons serving under the Crown, whether
as members of civil services or as holders of posts,
had been made by the Governor-General. That
could not have been intended. All such employees
would be deemed to be appointed by the appropriate
authority on the appointed day and the appropriate
authority for the appointment of a particular employee
is to be found in s. 241 of the Act.

It is also true that the erstwhile members of the
Secretary of State’s Services were not actually re-
appointed by the appropriate appointing authority and
that they were merely deemed to be so appointed

in view of the provisions of art. 7(1) of the Provisional

Constitution Order whose purpose was to validate
the continuity of the service of such persons even
though they had not been actually appointed.

1 see no reason why the provisions' of s. 241
of the Act be not applicable to the deemed appoint-
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ments of such persons who had been in the Secretary 1963

of State’s Services. Undoubtedly, it was not a special -
provision for the deemed appointments at the parti- R.P. Kapur
cular occasion, but was of general application to v.
appointments on and after the appointed day. Appoint- Union of India
ments, whether actual or deemed to be made by  and 4nr.
the new Governments immediately on the changeover -

of the Government, must be governed by its provisions, R"g"”bj’ Dayal

This Court did not make any reference to s. 241

of the Act in Rajagopalan’s Case.V’ This is not because

. that section did not govern all the erstwhile members

" of the Secretary of State’s Services, but because the

Court was not concerned in that case with the question

of such fresh deemed appointments as Rajagopalan

» did not continue in service as his services were held
to be validly terminated on August 14, 1947,

It has been urged in support of the appellant’s
case that the retention of persons of the Secretary of
State’s Services was dealt with between the Govern-
ment of India and His Majesty’s Government as would
appear from the various documents in connection with
the steps taken for the setting up of the two Dominions
and that only those oflicers continued ia service whom

» the Government of India invited to continue and
that those who were not so invited were to be paid com-
pensation.

It is not clear from the antecedent circumstances
that it was the Government of India which decided
about the continuance in service of such officers
of the Secretary of State’s Services who had been
prior to the changeover serving under the Govern-
ment of a Province.  Even if it was the Government
of India which was to decide and invite the officers
to continue, such a decision and invitation cannot
amount to its appointing those officers to the various
posts in connection with the affairs of a Province,
in view of s. 241 of the Act.

- Of course, negotiations with respect to the servi-
. ces took place between the Government of India

(1) 11955} 2 S.C.R. 541
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1963 and His Majesty’s Government. A Provincial
- Government could not have continued such negoti-
R P. Kapur  gtions. I do not find any specific mention in any
V- of the documents referred to in Rajagopalan’s Case'’’
Union of India to the effect that it was the Government of India
and Anr. which decided which officers were to continue in
T service. The Viceroy’s announcement dated April
Raghubar Dayal3( 1947, practically sums up the result of the negoti-
J. ations between the Government of India and His
Majesty’s Government. It is clear from what was
stated in paragraphs 3 and 6 of this announcement
that the undertakings and assurances with respect
to persons appointed by the Secretary of State and who
were to continue in service were given by the Govern-
ment of India with respect to those who were to conti-
nue under its service and by the Provincial Govern-
ments with respect to those who would join the
Provincial Services. It is said in para 3, which
dealt with the terms of pay etc., that the Government
of India would then propose to Provincial Govern-
ments that they should give similar assurances
to members of the Secretary of State’s Services

who agreed to join Provincial Services.

It was said in para 6

“His Majesty’s Government have been revi-
ewing the whole position. They have noted.
the undertaking which the Government of

India have given in regard to officers whom they

_desire should continue to serve under the Govern-

‘ment of India....Many Indian members of the

Secretary of State’s services will however become

- members of provincial services and in their cases

His Majesty’s Government’s agreement that they

need not be compensated is conditional upon

“the Provincial Governments guaranteeing the

existing terms of service. If they are not

prepared to do so His Majesty’s Government
reserve the right to reconsider the matter.

It 1is therefore clear that 'the Provincial
Governments were also concerned in the negotiations
though they were actually made by the Government
(1) [1955] 2 S.C.R. 541.




5 S.C.R. SUPREME COURT REPORTS 477

of India and had to agree to guarantee the existing 1963
terms of service and safeguards in matters of disci- -
pline and had also to agree to pay compensation. R. P. Kapur

It may look anomalous that some persons who
had been members of the Secretary of State’s Services
may be deemed to have been appointed to their
respective posts, on the appointed day, by the Gover- pyehubar Dayal
nor of a Province if they had been holding posts under 7
the Provincial Government and others be deemed
to have been appointed by the Governor-General
if they happened to be then serving posts in connection
with the affairs of the Government of India or
the Dominion. Such an anomaly was bound to
come into existence and had been contemplated during
the negotiations between the Government of India
and His Majesty’s Government. There was no other
choice open to the members of the Secretary of
State’s Services who were serving under the Govern-
ment of a Province when their services automatically
came to an end and when they desired to continue in
Government service. Their wishes were ascertained
in the context of what was taking place. They knew
of the announcement by the Viceroy dated April
30, 1947. 1t was only with their consent that their
services were continued after the changeover. They
can therefore have no grievance for being appointed
to provincial services or posts under the Provincial
Governments and naturally, under its administrative
control. In fact, even prior to the changeover, such
persons had been under the administrative control
of the Provincial Government.

This Court, in Rajagopalan’s Case™, refers at
p. 551 to the Government of India asking the Provincial
Governments, by its letter dated June 18, 1947, to
state, when forwarding the replies from the individual
officers, about their willingness or otherwise to continue
in service, whether for any reason they would prefer
such officer not to continue in service, notwithstanding
his desire to remain in service, and pointing out to
the Provincial Government that in case it did not

(1) [1955] 2 S.CR.541.

V.
Union of India
and Anr.
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1963 desire to retain-the services of such persons, the Pro-
- vincial Government would be incurring the liability
R.P. Kapur to pay compensation. Such an enquiry indicates,
~ v to my mind, that the decision to continue such persons
Union of India iy service after the changeover rested with the Pro-
and Arr.  vincial Government and it was on this account that
— it had to bear the liability to the compensation payable
Raghubar Dayalyy quch persons. Such a decision had to be faken
by the Provincial Government because it was contemp-
lated that officers serving under the Provincial Govern-
ment would be appointed to their respective posts
after the changeover by that Government itself and
that the Government of India will have nothing to
do with their appointments. In the circumstances,
it follows that it was the Provincial Government
which invited such officers to continue in service

and not the Government of India.

It is true that the Madras Government informed
Rajagopalan of the Government’s decision not to
retain him in service after August 15, 1947, and stated
that a formal communication in that respect would
issue from the Government of India. The Government
of India in a way approved of the decision of the
Madras Government not to continue Rajagopalan
in service. But it does not follow that the Government
of India’s approval was necessary for the Government
of Madras to continue under its service officers
whom it was prepared to keep in service. The ter-
mination of service of such officers was prior to the
coming into force of the Act as modified by the Pro-
visional Constitution Order and therefore the termi-
nation order had to be formally made by the Govern-
ment of India. The order had to be passed prior to
the changeover and at that time it was proper that
any order about the termination of the services be
with the approval of the Government of India. The
fresh deemed appointment was to be made on August
15, 1947, immediately after the changeover and, in
view of the practical difficulties, such a fresh appoint-
ment was not actually made but was deemed to have
been made, as provided by art. 7(1) of the Provisional
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Constitution Order. When the appointment was to 1963

be made of persons serving under the Provincial -

Governments, there was no necessity of obtaining X P. Kapur
prior approval of the Government of India to retain V-
such officers in service. | Union of India

.. and Anr.
1 am therefore of opinion that such members of _

the Secretary of State’s Services who were holding Raghubar Daya
posts under a Provincial Government immediately J.
before the appointed day and continued in service

on and after the appointed day are to be deemed

to be appointed to the corresponding posts by the

Governor of the Province, in view of the provisions

of s. 241 of the Act.

The appellant was serving under the Madras
Government immediately before the appointed day.
He will therefore be deemed to be appointed by the
Governor of the Province of Madras to the post
he was holding on the appointed day. The Governor
of the Province was his appointing authority and
therefore he could be suspended on the day imme-
diately before the commencement of the Dominion
by the Governor of the Province where he might
have been then serving. He can at best claim pro-
tection of his right of not being suspended pending
departmental enquiry or of a criminal charge by any
authority of a lower rank. Rule 7 of the Discipline
Rules does not provide for such suspension of a
person who had been a member of the Secretary
of State’s Services by an authority lower than the
Governor. The appellant was suspended by the Gover-
nor of Punjab on July 18, 1959. He had no right
of appeal against such an order of suspension. The
Discipline Rules did not provide for an appeal against
such an order of suspension and, in not so pro-
viding, cannot be said to violate the provisions of
art. 314 of the Constitution as the appellant had no
right of appeal against such an order before the com-
mencement of the Constitution. It follows thatr. 7
of the Discipline Rules does not violate the provisions
of that Article and that the impugned order of
suspension was therefore valid.
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I would therefore dismiss the appeal.
' ORDER

In accordance with the opinion of the majority
the appeal is allowed with costs in this Court and
in the High Court.

JIVARAJBHAI UJAMSHI SHETH AND OTHERS
. L
CHINTAMANRAO BALAJI AND OTHERS

(A.K. SARKAR, M. HIDAYATULLAH AND J.C. SHAH, JJ.)

© Arbitration— Partnership Agreement—Arbitration clause—For-
mula of valuation on dissolution—Arbitrator appointed by deed of
reference—Validity of award questioned—Grounds on which award
can be set aside—Error apparent on the face of the records—
Arbitrator exceeding jurisdiction—Validity of Award—Severability—
Indian Arbitration Act, 1940 (X of 1940), 5. 30. -

The appellants and the respondents entered into a partnership
in the business of manufacturing bidis. Under the agreement
a partner was entitled to retire after giving notice of six months
to all partners. It contained a clause for reference of disputes
between the partners relating to the business or dissolution of
the firm to arbitration. It also contained a clause providing how
four items including goodwill should be valued. According
to this clause goodwill was equal to five years net profits for, debts
due to the firm were to be taken not at their book value but at
85% of that value, stocks of raw materials were to be valued at
book value and immovable properties were to be valued at their
purchase price or their book value. About two years later the
appellants desired to retire from the partnership and a deed
of reference was executed and a sole arbitrator was appointed.
This provided that the remaining partners shall continue the firm
and they shall make full payment to the retiting partners of such
amounts in such manner and on such conditions as shall be de-
cided upon by the arbitrator. The arbitrator pgave the award.
He fixed the value of the goodwill of the firm at Rs.32 lakhs including
in that amount the “depreciation and appreciation of the property,
dead stock and dues to be recovered.” The award was filed in
the Court under s. 14(2) of the Indian Arbitration Act, 1940,



