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Oonzmgtu-Covenant Jor reconveymwe of- prqgagr{y _subject to
fulﬁlment of condmons—Faature of conduwﬁ, whether specqﬁc

“~perforniance could be deinanded-=Where nJM exlsnguished—

Courts eguztable jurisdiction coild be tnvoked—Transfer of Pro-
perty Aoty (4 of 1882)—Specific Relief Act (4 of'1877)

‘By a deed dated ebruary, 19, 1948 "the rcspondent sold
liis house to the appellant in cohsideration of dlschargmg
liability to'repay a loan of Rs, 1500/~ borrowed by ’the ‘res-
pondent. Two other documents relatingito the house were
exccuted on the same day (1) a deed by« the appellantragree-
ing.to reconvey the house if the rgspondent paid, Rs.. 1300/ in
these two years'; (2} a rent note by the, re,spondent apd his
father agreeing to pay Rs. 26-4-0 per mensem as rent for
occupition of the house. Under 'the agreement of rccdnvcy-
ance the exercise of the right td demard reconveyance ‘was
sub_]cct to two conditions, firsily, that the right must, be exer-
cised within 2 years and, secondly, that.the rent -payablg, under
_the rent note should not remain in arrears for more than Six
months at any time. When thaf respondent demanded Spem-
fic perfdfmance of -the agreemént of reconvefance, ‘the
first condition was fulfilled but the second was not. The
suit for, specific performance of the dgreement 6f reconvey-
:ance was dismissed, for in the view of the trial.court the
conditions of the acrrt:f:rnent\e had ot been strigily.complied
with, and the agreement stonod cancelled. Tae High Court
in sccond a.ppea.l reversed  the decrce and ordered specific
performatce.

Held, that the covenant for reconveyance was in the
nature of a concession granted by the purchascr

Held, further that the concession being sub_]ect to cer-
tain conditions were not fulfilled the right to demand recon-
veyance could not be enforced. The court had ne equitable
jurisdiction to relicve against the extinction of the right to
demand reconveyence.

Shanmugam Piilat v. Annalakshmi Ammal, A. 1. R,
(1850) F. C. 38, followed.

Jokn H. Kilmer v. British Columbia Orchard Lands Lid.

L. R. (1913) A. G, 319, Devendrg. Prasad Sukyl v. Syrendrg

el o
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Prasad Sukul, (1935) L. R. 63 I.A, 26 and Dawis v. Thomas,
(1930) 39 E. R. 193, referred to.

Crvin ApPELLATE JURISDICTION : Civil Appeal
No. 8 of 1960.

‘ Appeal by special leave from the judgment and
decree dated January 30, 1956, of the Madras High
- Court in Special L. Appeal No. 2174 of 1952,

‘Bkawafni Lal and P. C. Agerwals, for the
appellant,

R. Ganapathy Iyer, R. Thiagarajan and
G. Gopalakrishnan, for the respondent.

1962. February 28. The Judgment of the Court

was delivered by

'Suan, J.—This is an appeal with special leave
against the judgment of the High Court of Madras.

On February 18, 1948, S, Nanjalingiah Gowder—
hereinafter referred to as the plaintiff—borrowed
Rs.. 1,500/- from K. Simrathmull—hereinafter
called the defendant. On February 19, 1948
the plaintiff executed a sale deed conveying fo
the defendant certain land at Ootacamund together
with a house standing thereon and belonging to
him for Rs. 700/-. Two other documents were exe-
cuted on the same day : (1) a deed of reconveyance
(Ext. A-l) (counterpart of the sale deed) in favour
of the plaintiff which contained the following
covenant :

“If you pay the sum of Rs. 1500/- within a

period of two years I shall -at your cost and
your responsibility execute a sale in respect of

the under-mentioned 'land and house. You .

shall pay the assessment for the house and the
municipal tax, you shall if there is any
arrears of rent pay the same, prior to the sale,
as per the rental deed executed by you and
your father. If there is arrears of rent for six
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months, the aforesaid counterpart deed shall
become cancelied.”,

and (2) a Rent Note by the plaintiff and "his father
Bora Gowder in favour of the defendant agreeing to
pay rent @ 1's. 26/4/- por mensem for occupation of
the house and the land.

Rent accruing due wasnot paid regularly by
the plaintiff and his father, and by April 1949 it was
in arrears for seven months. The plaintiff sent
Rs. 52/8/- by postal money order being rent for two
months, on April 20, 1949, but it was not accepted
by the defendant. The plaintiff then filed on
November 7, 1949 a suit in the Court of the Subordi-
nate Judge, Qotacamund for specific performance of
the agreement of reconveyance contained in the
deed Ext. A-1. ‘L'he suit was dismissed, for, in the
view of tho trial Court, the conditions incorporated
in Ext. A-1, had not been strictly complied with,
and the agreement stood cancelled. The decree of
the trial Court was affirmed in appeal. But in second
appral the High Court of Madras reversed the decree
and ordered specific performance,

The sale deed the deed of reconveyance Ext.
A-.]l and the Rent Note Ext. B-] were undoubtedly
parts of the same transaction. The plea of the
plaintiff that the sale deed Ext. A-1 constituted a
transaction of mortgage by conditional sale is
inadmissible, because the sale deed and the covenant
for reconveyance are contained in separate docu.
ments. Indisputably, on the findings of the trial
Court and confirmed by the Appellate Courts, the
plaintiff has not complied with the terms of the
agreement for reconveyance. The plaintiff, however
submitted that the court could relieve him against
the forfeiture of his rights in exerciso of the courts
equitable jurisdiction. The defendant submitted
that the covenant for reconveyance was in the nature
of a concession granted by the defendant subject to
certain conditions and if the conditions were not
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fulfilled the right could not be enforoed. On this
question the trial Judge with whom the First Appel-
late Court agreed held that the court had no
jurisdiction to relieve against the extinction of the
right to demand reconveyance, because the plaintiff
had failed to comply strictly with the conditions of
the deed. The High Court held that the equitable
jurisdiction of the Court could properly he exercise-
ed in favour of the plaintiff so as to relieve hi

against the extinction of his right. ‘

The plaintiff had sold his property to the
defendant. There is now no dispute that though
the sale deed was for Rs.700/-. it was in satisfaction
of the loan borrowed on February 18, 1948 for
Rs. 1500/- that the sale deed was executed. By the
deed Ext, A-1 the defendant gave plaintiff a conces-
sion: he agreed to reconvey the house, but the exer-
cise of the right of demanding reconveyance by the
plaintiff was subject to two conditions (1) that the
right must be exercised within two years, and (2)
that the rent payable under Ext. B-1 should not be
in arrears’ for more than six months at any time.
When the plaintiff demanded specific performance
of the agreement of reconveyance, the first condi-
tion was fulfilled but the second was not. It is true
that cquity relieves against penalties when the inten-
tion of the the penalty is to secure payment of a
sum of money or attainment of some other object,
and when the event upon which the penalty is made
payable can be adequately compensated by pay-
ment of interest or otherwise. Thus relief is granted
in equity against the penalty in a money bond, and
also against penal sums made payable on breach of
bonds, covenants and agreements for payment of
money by instalments, or for doing or omitting to
do a particular act (see Halsbury’s Laws of England
- III Edition vol. 14 page 620 Art. 1147). The cases
in John H. Kilmer v. British Columbig Orchard Lands
Lid. (') and Devendra Prasad Sukul and others v.
Surendra Prasad Sukul ond Another(*) are illustrations

(1) L.R. (1918) A.C. 819, (2) (1985) L.R. 63 LA. 26.
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of that principle. But there is a well recognised ex-
coption to this rule which is enunciated in Halshury's
Laws of England Vol. 14 TTI Edition page 622 para-

graph 1151, as follows: “Where under a contract, con-
vayance, or will a beneficial right is to arise upon
the performance by the beneficiary of some act in a
stated manner, or at a stated time, the act must be
performed accordingly in order to obtain the enjoy-
ment of the right, and in the absence of fraud,

accident or surprise, oquxty will not relieve against a
breach of the terms”.  The Federal Court in Shan-
mugam Pillai und others v. Annalakshmi Ammal and
others(") held by a majority of threc to two that where
under an agreement an option to a vendor is
reserved for repurchasing the property sold by
him the option is in the nature of a concession
or privilege and may be exercised on strict fulfil-
ment of the conditions on the fulfilment of which
it is made exercisable. If the original vendor fails
to act punctually according to the terms of the con-
tract, the right to repurchase will be lost and can-

not be specifically enforced. Refusal to enforce
the terms specifically for failure to abide by the
conditions does not amount to enforcement of a

penalty and the Court has no power to afford relief
against the forfeiture arising as a result of breach
of such a condition. A majority of the Judges of
the Court in that case followed the principle set out
in Davis v. Thomas (°). We accept the view of the
majority enunciated in Shanmugam Pillai’s case. The
decree passed by tbe High Court must therefore be
sot aside and the decree passed by the trial Court
restored. But the property in dispute is valuable.

Evon on the defendant’s case it was on the date of
tho institution of the sauit worth Rs. 15000/-. The
defendant purchased it only about a year and seven
months prior to the date of the institution of the
suit for Rs. 1500/-. He appears to have over-
reached the plaintiff and taken a document of sale

(1) AIR. {1950) P.C, 34.
(2) {1930) 39 E.R. 195.
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conveying the property when a mere loan was inten-

ded on the security of the property. It is unfor-

tunate, having regard to the provision of 8. 58(c) of
the Transfer of Property Act, that the plaintiff is
debarred from proving that the transaction was
in the nature of a mortgage. In the circumstances
we direct that there will be no order as to ocosts
throughout.

Appeal allowed.
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THE UNION OF INDIA

(B. P. Sixua, C. J., J. L. Karur, M. HIDAYATULLAR,
J. C. Sgaxm and J. R, MubpEOLKAR, JJ.)

Central Excise—Power of Central Gowvernment lo grant
exemption— RBule—Notification granting exemplion lo co-operative
soctety—Constitutional validity— Central Excises and Salt Ac,
1944 (1 of 1944), ss. 37(2), cl. (avii)—Central Excise Rules,
1944,4?‘. 8(1)—Constitution of India, Aris, 14, 19(1)(f) and
(9), 43.

By r. 8 {I) of the Central Excise Rules, 1944, framed by
the Central Government in exercise of its Power under s. 37(2)
cl. xvii of the Central Excises and Salt Act, 1944, ¢‘the
Central Government may from time to time, by notification
in the Official Gazette, exempt subject to such conditions as
may be specified in the notification any excisable goods for
the whole or any part of the duty leviable on such goods.”
By two notifications issued under the said rule the Ceniral
Government exempted cotton fabrics preduced on power
Iooms owned by co-operative societies trom the duty leviable

thereon subject to certain conditions. Under s 38 of the Act

the said rule and notifications on publication in the Official
Gazette had effect as if enacted in the Act. The petitioners,
apprehending loss of business in competition with the fifth
respondent, a co-operative society, challenged the rule and the
notifications on the grounds(]l) that the power of exemption
conferred on the Union Government violated Arts. 14, 19(1)(f)
and (g) of the Constitution and (2) that assuming that it did
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