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PAYARE LAL

v.
STATE OT" PUNJAB

(B. P. Sl?\f;{.-\,_ C. J., A. K. Sarxar and
J. R. MvpnoLkar, JJ.)

Criminal Trial—Transfer of Special Judge—Successor, if cun
try on evidence parily recorded by kim and partly by predecessor —
Special Judge, if a magistrate—Want of competency, if can be
cured—Criminal Law Amendment Act, 1952 (46 of 1952). s. §,
sub-ss. (1), (3) Code of Criminal Procedure, 1898 (V of 1893),
s5. 257 to 259, 350, 537

The appeltant and another were prosecuted for offences
under s. 5(2) of the Prevention of Corruption Act, 1947, The
trial commenced before the special Judge who heard the evide-
nee but before he coultd deliver judgment was transferred and
was succeeded by another special Judge. The latter did not
recall the  witnesses and did not hear the evidenee over again,
but proceeded with the trial without any objection from
cither side from the stage at which his predecessor had left.
He convicted both the accused.

On appeal, the Punjab High Court held that s. 350
Criminal Procedure Code applied to the trial before a special
Judge in view of 5. (1) of the Criminal Law Amendment Act,
1952, and the succeeding special Judge was entitled to proceed
on the evidence recorded by his predecessor.

The controversy is whether s. 330 of the Code of Crimi-
nal Procedure is applicable to a special Judge under sub-s.(1)
of 5. 8 of the Criminal Law Amendment Act, 1952, though it
is not applicable under sub-s. (3} of the Act, Thercfore the
question is what is meant by the words “The procedure pre-
seribed by the court. .. ... for the trial of warrant cases hy
magistrate” in sub-s.(1) of s. 8 of the Act, and whether s. 350
of the Code preseribe one of the rules of such procedure.

The Act was since amended and therein it is expressly
provided that 5.350 of the Code applies to the proceedings
before a special Judge, The amendment does not govern the
present proceeding as the impugned part of the proceedings
was concluded before the amendnent,

Held, that the Criminal Law Amendment Act, 1952, did
not intend that s. 350 of the Criminal Procedure Code would
be available as a rule of procedure prescribed for the trials of
warrant cases, to a special Judge as the special Judge was not
a magistrate far the purpose of the Act not did the Act
require before the amendment that he was to be deemed to bhe

such.
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Corruption Act-, 1947. The Criminal Law Amend-
ment Act, 1952 (Act XLVI of 1952), to which it will
be convement hereafter to refer as the Act, required
the trial to be held by a special Judge appointed
under it and in accordance with certain provisions
of the Code of Criminal Procedure mentioned in
8. 8 of the Act. The Principal question in this
appeal turns on the construction of sub-s. (1} of this
section which we will Jater set out.

The trial commenced before S. Narinder Singh 1
the special Judge, Patiala. He heartd the evidence ;
but before he could deliver & judgment he was
transferregd and was suceceded by S. Jagjit Singh.
S. Jagjit Singh did not recall the witnesses and hear
the evidence over again, but proceeded without any
objection from either side, with the trial from the
stage at which his predecessor had left it and having
heard the arguments of the advocates for the partles
delivered his judgment convicting both the accused
of the offences with which they had been charged
and passed certain sentences on them.

The accused appealed against their conviction
to the High Court of Punjab. The appeals came te
be heard by Mehar Singh J., who, though no point
had been taken by the accused, himself felt consi-
derable difficulty as to whether S. Jagjit Singh had
the power to decide the case on the evidence
recoréed by his predecessor and referred the matter
to a larger bench taking the view that if the course
followed was defective, the defect would be one of
jurisdiction of the Court and could not be cured by
the consent of parties.

The case was thereupon heard by a bench of
that High Court constituted by Gurnam Singh and
Mehar Singh JJ. who took different views. Gurnam
Singh J. held that s. 350 of the Code applied to the
trial before a special Judge in view of 8. 8(1) of the
Act and under the terms of 8. 350, which we will
later sct out, S. Jagjit Singh was entitled to é)rocced
on the evidence recorded by his predecessor
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S. Narinder Singh, while Mehar Singh J., was of the
opinion that s. 8(1) of the Act did not make s. 350
of that Code applicable to such a trial. He also
held that what 8. Jagjit Singh had done was not a
matter of mere irregularity curable under 8. 537 of
the Code. The matter was then referred to PasseydJ.,
who agreed with Gurnam Singh J. On the
question of s. 537 of the Code, Gurnam Singh and
Passey JJ. expressed no opinion in the view that
they had taken of s. 8(1) of the Act,.

The appeals were thereafter heard on the
merits by Tek Chand J. who upheld the conviction
of the appellant but reduced the sentence passed
on him. He, however, acquitted the other accused
Bishan Chand, giving him the benefit of doubt.
The appellant has now come up to this Court in
farther appeal with special leave. There is no
aé]})]pea;l by the State against the acquittal of Bishan

and.

There is no covntroversy that the general
principle of law is that a judge or magistrate can
decide a case only on evidence taken by him.
Section 350 of the Code isa statutory departure
from this principle. That section so far as mate-
rial was at the date S. Jagjit Singh decided the case
in these terms :

S. 350. Whenever any Magistrate, after
having heard and recorded the whole or any
part of the evidence in an inqguiry or a trial,
ceases to exercise jurisdiction therein, and
is succeeded by another Magistrate who
has and who exercises such jurisdictions,
the Magistrate so succeeding may act on the
evidence so recorded by his predecessor, or
partly recorded by his predecessor and partly
recorded by himself or he may resummon the
witnesses and recommence the inquiry or trial.

It is only if this provision was available to S. Jagjit
Singh that the course taken by him can be
supported.
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that very clear words would be necessary to take
away suoh an important and well established right.
We find no such clear words here.

~ We turn now to the word used. When sub-s. (1)
ot 5. 8 of the Act talks of a procedurc preseri-
bed by the Code for the trial of warrant cases by
magistrates, it is reasonable to think that it has tho
provisions and the language of the Code in view.
When we look at the Code, we find that ch, XXI
is headed "“Of the Trial of Warrant Cases by Magi-
strates”, This chapter consists of ss. 251 to 239.
Seetion 251 is in these terms :

§.251 In the trial of warrant cases by
Magistrates, tho Magistrate shall,—

(a) in any case instituted on a police
report, follow the procedure specificd in
section 251A; and

(b} in any other case, follow the proce-
dure specified in the other provisions of this
Chapter.

The  Code, therefore, expressly refers to
8s. 251-239 as containing the procedure specified for
the trial of warrant cases by magistrates; this then,
is the procedure it prescribes for the trial of such
cases. It would be legitimate, therefore, to think
that the Act in using the words “procedure prescri-
bed by the Code...... for the trial of warrant cases
by magistrates” also meant only these sections of
the Code and did not countemplate s. 350 of the
Code as a procedure s0 prescribed, though that
soction is applicable to the proceedings before a
magistrate trying a warrant case. It does not scem
to us that the words “the procedure prescribed by
the Code......... for the trial of warrant ceses by
magistrates” meant a procedure which may be
followed by magistrates in all cases. Further more
s. 350 occurs in a chapter of tho Code which deals
with general provisions relating to inquiries and
trials and is not & provision which has been specifi-
cally prescribed by the Code for application to the
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trial of warrant cases by magistrates, as are ss. 251
to 259. _

Again, s. 350 of the Code cannot, without
doing violence to the language used in it, be applied
to the proceedings before a special Judge. Clearly
it cannot be applied where its terms make such
application impossible. Now the section can be
applied only when one magistrate succeeds another.
It lays down what the succeeding magistrate can do.
Now suppose one special Judge succeeds another.
How can he exercise the powers conferred by the
section ? The section applies only when the prede-
cessor is a magistrate. The predeeessor in the case
agsumed is however a special Judge. Such a Judge
is not a magistrate for the purposc of the Act, nor
loes ‘the Act require that he is to be deemed to be
such. Section 8 (1) of the Act which only requires
a special Judge to follow the procedure for the trial
of a warrant case, cannot justify the creation of a
fiction making the predecessor special Judge, a
magistrate. It is of some interest to note here that
the amendment to the Act which expressly makes
s, 350 of the Code applicable to proceedings before
a special Judge also provides that for the purposes
of s0 applying the section, ““a special Judge shall be
deemed to be a magistrate”. Clearly, the legisla-
ture thought that unless sucha fiction was created,
the application of the section to the proceedings
before a special Judge would create difficulties
or anomalies. Therefore also, the Act could not
in, our view, have intended that s, 350 of the Code
would be available to a special Judge as a rule of
procedure prescribed for the trial of warrant
(ARCE.

For all these reasons, we would prefer the
opinion expressed by Mehar Singh J. We think
that under the Act, asit stood before its amend-
ment as aforesaid, s. 350 of the Code was not
available when one special Judge succeeded another.
We hold that S. Jagjit Singh had no authority

1861

Payare Lal
Y.
State of Punjub

Sarkar J.



1961
Payare Ldl

v .
State of Punjub

Sa-rkar J.

336 SUPREVE QOURT: REPORTS - 1[1962)

wnder the law to. proceed.with the trial: of:the tase
from the stage at which S. Narinder Singh left it
The conviction by 8. Jagjit Singh of the appellant
pannot bg supported as he had not heard the ¢vi-
(lence‘ in the casc, hlmself "The IlIO(‘fedngS hefore
um were (lm:]\ mopmpepcnt .

. Ttisthen said that this defect wasia mere
rrggularity and the. conviction of the appellant
can, il sustainable on tho evidonce, baupheld under
s 337.0f the Code.. Inregard to:this section; it
wiws said. by the Priva.Counoil in Paduf.wv!\om]_)d
v, [ing. Emgperor (1), .. . -
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tp that. pringiple in s. .350.. Therofure, wd think
that 8. 887 of the Code .has no application. - It-can-
nat be called. in aidito make what was imeompetent,
competont.. . Thore has deen no pr opev'tnal df the
casg and thub should be bne. ... - Senire
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Then it is said  on _behalf of the appella,nj;
Ihéﬂﬂ ve s°h?ulla ob i&'ﬁdl the case, back., for a. fresh
tial but decnd n‘g ourfseiv”qs on , the, evidence, on. the
récord. COmmg from tl;le appglla.nt, it i, a.80mer,
Wwhat Sirf Prising cont ln”opi Ageording . to. him,
pdint Wﬁl ¢h we have Qccepted,‘phggp hag realy begn

no propet trial of the case. ﬁt would follow from

this that:there Has'1td be ' ofie. Ini'the a §an06 at
suoch 'atrial We 'cannot" i}éven lpolk. ftt ;..&f ev*dence
on the reteird:’ oo s AR

Lastly, we have tosay a few WOI‘dS on the
amendmsnt of the Act expressly making s. 350 of
the Code applicable to the proceedings before a
special Judge. The a,mendment ca.me long after the
decision of the case by S. Ja. ~and had not
expressly been hade re%&os'piect t was said on
behalf of the respondent, the prosecutor, that the
amendment beingin;p’ pracedural provision was
necessa.rlly retrospective, and, therefore, no excep-
tion can 'mow bé talten té the -dbtidn‘taken by
S. Jagjit Singh! Westmiitig that' themile contained in
8..350 of the Codeds only a rule of procedure, all
that wonld.follow would be that it ‘would  be- pro-
sumed to apply to -all actions pending ' as well as
firbure : ' Kimbray v. "Drasper (*).. Such & retrospéé-
tive qpemtmn does not, assmt the respondents
contentlon P S SR S N L

!

o L Norido we thlnk it an. argument against send-
ing ¢he, case back for retrial that:the special *Judge
now-heating the ease' would be-entitled ‘to’ ‘procesd:
on the evidence reconaéd’by .'Narinder Singh in’
igw of the’ a.mendmenf Whether he wanld, be, enti-,

tlod to'do so or nat. would /depend. on whether.the.

amended. Act:would apply-to..proseedings commen-
eed-bdfore the amendment: - [t'Has to’ ‘bo 1 noted ' thit
the impugned partiof thy prooeedjngs wag donéliz.

Jdéd’ before thié' a.mendn;xent On thlﬂ question; we do

pof; ;px;ppose o express. any.opinion.:In:any .event,
under & 350.2s it.now standsasucoeedmg ma.b'lsbr&te
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— Collector 'of “Land" Customs, . the respondent -was tried for
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~ has powel ‘to rcsummon and exammc a \utnes» _

. further.. We' connot- speculate what - the' “special |
Jadge who tries tho: case afresh will think fit to do °
if 5. 350 .of the Code is now applieable to the proceed-

--—mgs ‘before” kim. - For all these con31dera.t10ns we

thmk it fit to send the caso.back for retrm] RS

“"We thereforc, allow the appeal and set a.81de 3
the conviction of "the appella,nt ‘and " the " sentenco .
passed on him. The case WIH now g6 back for retrml .
Wcordmg to law.
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Cuatomsf Q[]wer—-]f @ polwe o_{}icer—Land Customs—

“,Offences under the Sea Customs]  Act—Confessions i made’ to

Customs Officers— Conviction on. the basis of, such .confessions—
Validity—Land Cusioms Act, 1924 (19 of 1924), 8.9(I)—Foreign .
‘Exchange Regulation™ Act, 1947 (7 of "1947), s, 23(1)—Sea .
Customs det, 1878(8 $of 1878), -88.'G,! 167(8)—Lolice Act; 1861
(5 of 1861), 8. I—Indian Evidence Act 1872 (1of 1872) 5. 25,

I

. On receipt' of information .that.: some ® gold - would bc

- =mugglcd from Pakistan to India- by the ‘engine crew of the

" train commg from Lahore, -the. Land . Customs staff searched 7

- the .engine on the. “arrival of.the. train_ at Amritsar and .

recovered a quantity of gold kcpt hidden underncath . the "coal
in the tender of ‘the engine.  The driver of the engine, the
respondent, who.was arrested and taken to the Customs Office - -
for interrogation, made statements before the Customs officials .
admitting _his gudt 'On “the complaint of _the Assistant ,

offences unider - s. 23(1) ,of the Foreign Exchange Rcgulation;:

 Act,'1947, and 5. 16'1(8) of the Sea Customs “Act, 1878,~and '

convicted by the Magistraic, | but on revision the High Court 1
of Punjab sct aside the conviction on-the grounds inter alia-
that Customs Oﬁ' icers were police officers within _the meaning

_ of that exprcssmn ins. 25 of the Indian Evidence Act, 1872,




