2 8.CR. SUPREME COURT REPORTS 207

restore the order of the District Judge, Vizagapa- _wer

tam, setting aside the order of the Board dated 7u Pookari Fakir

March 28, 1947. | g::da:izgt:_: a:;f
¥
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Raghubor Dayal J.
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PRAMATHA NATH TALUQDAR
v. ——
SAROJ RANJAN SARKAR December 24
(S. K. Das, J. L. Kapur, and M. HipavaTuLLAH JJ.)

Criminal Comp laint—Scope of enquiry—~Second complaint
on same facts but fresh evidence—When can be enferlained—
Exceptional circumstances—Manifest error—Code of Criminal
Procedure, 1898 (Act § of 1898), ss. 200, 202, 203, 204—Crimi-
nal Matter—Special Bench—Validity of Conslitulion—Calcutia
High Couri (Appellate) Rules—=Sanciion—Abetment by conspi-
racy—Code of Criminal Procedure, 1891 (Actd of 1898), s.
196A—Indian Penal Code, 1866 (XLV of 1860), ss. 107, 109,
1204, 1208.

On March 17, 1954, Promode Ranjan a brother of N. R.
Sarkar filed a complaint under s. 200 Code of Criminal Pro-
cedure against Pramathanath and 5. M. Basu alleging offences
punishable under ss. 467, 471 and 109 of the Indian Penal
Code, before the Chief Presidency Magistrate in respect of a
‘document appointing Pramathanath as the Managing Director
of N. R. Sarkar & Co. and the minutes of the Board meeting
resolving the same. It was alleged therein that tne signatures
of N. R. Sackar on tl.use documents were forgeries. After
considering the evidence of the Handwriting Expert the Magis-
trate dismissed the complaint. Promode Ranjan preferred a
revision petition to the High Court. The High Court dismissed
the revision Petition. By an application dated January 6, 1956,
when the revision petition was pending, attention of the High
Court was drawn to the fact tga.t the minutes dated January
16, 1948, had been typed on a letter bearing at the top in print
“Telephone City 6091 where as the City Exchange had not
come into existence till December 1948, The Supreme Court
granted special leave against the dismissal of the revision
petition by the High Court but the appeal was withdrawn,

On April 3, 1959, Saroj Ranjan, another wrother of
N.R.Sarkar, laid a complaint on the same facts and ailagations
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against the appellants, in addition alleging the further fact
about the City Exchange in support of the allegation that the
minutes were forged dishonestly and fraudulently and used as
genuine, Neither in this complaint nor before the High Court
had it been stated as to when it came to be known that on the
purported date of the minutes the City Exchange was not in
existence. The Presidency Magistrate issued process against
the appellants. The appellants went up in revision to the
High Court. The matter was lirst heard by a Divisien
Bench and was later referred to a larger Bench of three Judges
which dismissed the revision petition. In these appeals on
special leave it was contended by the appellants that the
sccond complaint ought not to have been enterwined, that
the’ constitution of the special Bench was illegal and that as
the complaint atleged criminal conspiracy sanction under
8. 196A of the Code of Criminal Procedure was required.

Held, that the enquiry contemplated by ss, 200 to 204,
Code of Criminal Procedure is for the purpose of cnabling
the Magistrate to find out if sufficient grounds exist for issuing
prosess.

Vadilal Panchal v. Daitatraja Dulajy Chandigaonkar,
[1961] 1 S. C. R. 1, Gulab Khan v. Guisb Mokammad Khan
A.LR. 1927 Lah. 30 and Ram Gopal Ganpat Buia v, State of
Bombay, (1958) S.C.R. 688 referred to.

Per S. K. Das, J.—The law does not prohibit altogether
the entertainment of a second complaint when a previous
complaint on the same allegations has been dismissed under
s. 203 of the Code of Criminal Procedure. But a sccond
complaint containing more or less the same allegations can be
entertained only in exceptional circumstances. It is not
possible nor desirable that the exceptional circumstances must
be stated with particularity or precision. Generaily speaking,
the exceptional circumstances may be classified under three
categories : {1} manifest errdr in the earlier procecdini, g)
resulting miscarriage of justice, and (3) new facts which the
complainant had no knowlcdg: of or could not with reason-
able diligence have brought torward in the previous proceed-
ings. Where the previous order of dismissal was passed on
an incomplete record or on & misunderstanding of the nature
of the complaint, a second complaint may be entertained,
Where a Magistrate misdirects himself as to the scope of an
enquiry under s 202, Code of Criminal Procedure, and the
mistake, made gives a wrong direction to the whole proceeding
on the first complaint, the order of dismissal passed thereon
would be due to a manifest error resulting in a miscarriage of
justice. In such a case, a second complaint is entertainable.
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Per Kapur and Hidayatullah, JJ.—There is no legal
bar to the entertainability of a second complaint. Iris only
when the Magistrate had misdirected himself, with regard to
the scope of the enquiry under 5. 203, Code of Criminal Pro-
cedure, or has passed an order misunderstanding the nature of
the complaint or the order is manifestly unjust or absurd or
the order is based on an incomplete record, can it be said that
there is such a2 manifest error or a manifest miscarriage of
justice that a second complaint on the same allegations may
be entestained. The other exceptional circumstances in which
a second complaint may be entertained is when it is supported
by fresh and further evidence,

Case:law referred to.

In the case of fresh evidence it must be such as could
not have been with due diligence on the part of the complaint
adduced on the earlier occasion.

Queen Empress v. Dole Golbinda Das T.L.R. 28 Cal. 211,
Dwarkanath Mandal v. Daniradha Banerjee, 1.L.R, 28 Cal.
692 (F.B.), disapproved.

Allak Ditta v, Karam Bakshi, 12 Lah. 9 Ram Narain
Chowdhary v. Punachand Jain, A.LR. 1949 Pat. 255, Hansabai
-v. Ananda, A LR, 1949 Bom. 384 and Doraiswemi v. Sub-
ramanie, A. 1. R, 1918 Mad. 484, approved,

In the present case permitting the second complaint to
proceed would be a gross abuse of process.

. ﬂdd, further, concurring with S5.K. Das, J., that the
Special Bench was properly constituted.

Per 8. K. Das, ].—On the first complaint the Presidency
Magistrate had misdirected himself regarding the scope of the
enquiry under ss. 203 and 204 of the Code of Criminal Proce-
dure and it was a manifest error. The facts about the City
Exchange urged and fresh evidence were decisive of a prima
facie case for issuing process and it was an exceptional circum-
stance justifying entertaining the second complaint and not to
permit the trial of the case in such circumstances would be a
denial of justice.

. Kumarich v. C. Naicker, ALR, 1946 Mad, 167 and
Rumanand v.Sheri, L.L.R.1 56 All 425, referred %o.

Thoug}? Chapter II of the Rules of the High Court
(Appellate Side) in terms applies to Civil cases, their substance
could bLe applied to criminal cases by the Chief Justice in
constituting a larger bench,

The substance of the allegations in the complaint
amounted to an offence of abetment by conspiracy under
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s. 107 Indian Penal Code and not tte offence of Criminal
Conspiracy as defined by s. 120A and therefore ‘sanction under
1. 196A of the Code of Criminal Procedure was not necessary,
The distinction between the two offences lies in that the first
requires an overt act in pursuance of the agreement whereas
the second makes the agreement to do the unlawful act itself
punishable.

Basirul Ha% v. State of West Bengal [1933) S.C.R. 826
and Mulachy v. The Queen, (1868: L.R. 3 H. L, 306, refer-
red to.

CRIMINAL APPELLATE JURISDICTION : Criminal
Appeals Nos. 75 and 77 of 1961.

Appeal by special leave from the judgment and
order dated December 22- 23, 1960, and from the
order dated March 17, 1961 of the Calcutta High
Court in Cr. Revision Nos.1048and 681 of 1959.

C.K. Daphtary, Solicitor General of India, and
I. N. Skroff, for the appellant (in Cr. A. No. 75/61).

Purushottam Trikamdas, Prasunchandra Ghosh,
S.C. Mitier and I. N. Shroff, for the appellant
(in Cr. A. No. 77 of 1961).

M. C. Setalvad, Attorney General of India, Alak
Gupta, S.N. Andley, Rameshwur Nath and P.L. Vohra
for the respondents.

1961. December 21. The judgment was deli-
vered by

S. K. Das, J.—I regret that I have come to
a conclusion different from that of my learned
brethren in these appeals. I proceed now to state
the necessary facts, the arguments advanced before
us and my conclusions on the various questions

urged.

By an order dated April 10, 1961 this Court
granted special leave asked for by the two appel-
lants herein, Pramatha Nath Talukdar and
Saurindra Mohan Basu, to appea! to this Court from
two orders made by the High Court of Calcutta,
one dated December 22/23, 1960 and the other
dated March 17, 1961. By the first order a Spucial
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Bench of the Caleutta High Court dismissed two
applications in revision which the appellants had
made to the said High Court +against an order of
the Chief Presidency Magistrate of Calcutta dated
April 11, 1959 by which the said Magistrate issued
processes against the two appellants for offences
alleged to have been committed by them under
88, 467 and 471 read with s. 109 of the Indian
penal Code on a complaint made by Saroj Ranjan
Satrkar, respondent herein. By the second order
a Division Bench of the said High Court refused
the prayer of the appellants for a certificate under
Art. 134(1)(c) of the Constitution of India that the
cage was a fit one for appeal to this Court. This refu-
sal was baged primarily on the ground that the
order sought to be appealed from was not a final
order within the meaning of the Article afore-
said.

In pursnance of the special leave granted by
this Court four appeals were filed, two against
the order dated December 22/23, 1960 and the
other two against the order dated March 17, 1961.
The two appeals numbered 76 and 78 of 1961 from
the order dated March 17, 1961 were withdrawn on
the ground that special leave having been granted
against the order of the Special Bench dated De-
cember 22/23, 1960, the appellants did not wish to
press the appeals from the later order dated March,
17, 1961. Therefore, the present judgment relates
to the two appeals numbered 75 and 77 of 1961 which
are from the judgment and order of the Special
Bench dated December 22/23, 1960.

The principal question which arises for deci-
sion in these two appeals is whether a second
complaint can be entertained by a Magistrate who
or whose predecessor had, on the same or similar
allegation, dismissed a previous complaint, and if
so in what circumstances should such a second
complaint be entertained. The question is one of
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general importance and has given rise to some
divergence of opinion in the High Courts.

Let me first state the facts which have led
to the filing of tho second complaint in the present
case. Saroj Ranjan Sarkar, who is the youngest
brother of the late Nalini Ranjan Sakar—a well-
known public man, financier and industrialist of
Bengal—filed a petition of complaint in the court
of the Chief Presidency Magistrate, Calcutta. On
April 3,1959, Ido not paube here to state the
allegations made in that petition, as I shall have
occagion to refer to them in detail later on. The
complaint was filed against four persons—the
appellants herein and two other persons, Narendra
Nath Law and Amiya Chakravarty. A previous
complaint on more or less the same allegations
was made by Promode Ranjan Sarkar, second
brother of the late Nalini Ranjan Sarkar. That
complaint was made on March 17, 1954 and was
dismissed under s. 203 of the Cuode of Criminal
Procedure by the then Chief Presidency Magistrate,
ShriN. C. Chakravarti, on August 6, 1954. There-
after, an application in revision was made by
Promode Ranjan Sarkar to the High Court of
Calcutta, which gave rise to Revision Case No. 1059
of 1954. This application in revision was dismixsed
on Julv 8, 1955 by Debabrata Mookerjee, J. Pro-
mode Ranjan Sarkar then applied for a certificate
under Art. 134(1)(c) of the Constitution, but such
a certificate was refused by a Bench of the Calcutta
High Court on September 1, 1955. Promode Ranjan
Sarkar applied for special leave from this Court
and obtained such leave on Febuary 13, 1956. An
appeal was filed in pursuance of that special l-ave,
but altimately Promode Ranjan Sarkar withdrew
his appeal by filing a petition on Fobruary 3, 1959.
In that petition he stated that at the intervention
of Common friends and well-wishers of the parties,
he had settled his disputes with the respondents
therein and did not want to proceed with the appeal
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The appeal was accordingly withdrawn on March 12,
1959. Then, within about 22 days of that order,
Saroj Ranjan  Sarkar filed the complaint
which has given Tise to the present procecdings.
For convenience and brevity, I shall refer to Pro-
mode Ranjan Sarkar’s complaint as the first com-
plaint and Saroj Ranjan Sarkar’s as the second
complaint.

It is necessary here to give a little more of
the background history of the second complaint.
Ag stated earlier, the late Nalini Ranjan Sarkar
wag a well-known person in Bengal. He was the
Governing or Managing Director of N. R. Sarkar &
Co. Ltd., which managed several public limited
companies, such as, Hindusthan Development
Corporation Ltd., Hindusthan Heavy Chemicals
Ltd., and Hindusthan Pilkington Glass Works Ltd.
He “was also closely connected with the Hindusthan
Co-operative Insurance Society Ltd., of* which he
held a large number of shares. On January 4, 1948
he obtained leave of absence from the Directors of N.
R. Sarkar & Co. Ltd. for a period of one year with a
view to joining the Ministry in West Bengal and
he assumed office as Financo Minister of the West
Bengal Governmenton January 23, 1948. Later,
the leave granted to him for one year was extend-
ed. He owned 4649 shares of N. R. Sarkar & Co.
Ltd. Pramatha Nath Talukdar, who was a paid
employee of the Hindusthan Co-operative Insurance
Society Ltd. up to the end of July, 1953 was also
a Director of N. R. Sarkar & Co. Ltd. He held 299
shares of the said company. Promode Rajan Sarkar
held 50 shares. Santi Ranjan Sarkar; son of a deceas-
ed brother of Nalini Ranjan Sarkar, held one share.
Thus, it would appear that Nalini Ranjan Sarkar
was the owner of the largest number of shares of
N. R. Sarkar & Co., Ltd., and for all practical pur-
poses he controlled the affairs of that company.
On July 31, 1951 Nalini Ranjan Sarkar executed
a deed of trust in respect of 3649 shares out of the
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shares held by himin N.R. Sarkar & Co. Ltd.
By the said trust-deed he ' appointed Promode
Ranjan Sarkar, Pramatha Nath Talukdar and
Narendra Nath Law as the: trustees; but the
heneficiaries under the trust-deed were his four
brothers, namely, Promode Ranjan Sarkar,
Pabitra Ranjan Sarkar, Prafulla Ranjan Sarkar and
Saroj Ranjan Sarkar, as also Santi Ranjan Sarkar,
the son of a deceased brother. It was alleged that
the balance of 1000 sharss held by Nalini Ranjan
Sarkar was kept in oustody with Pramatha Nath
Talukdar and according to the case of the com-
plainant, these shares were kept in.deposit with
Pramatha Nath Talukdar for the benefit of the
complainant and this brothers. Nalini Ranjan
Sarkar died on January 25, 1953. It was alleged
that a few days after the funeral ceremony had
been performed, Saurindra Mohan Basu casually
informed Promode Ranjan Sarkar that his brother
valini Ranjan Sarkar had executed two documents
to wit, an unregistered deed of agreement dated
January 19, 1948 Eg which Pramatha Nath
Talukdar was appointed Managing Director of N.R,
Sarkar & Co. Ltd. and a deed of transfer of 1000
sharcs dated February 5, 1951 in favour of
Pramatha Nath Talukdar. Promode Ranjan
Sarkar and his brothers did not give credence to the
information conveyed, and wanted to see the
doouments. It was alleged that this request was
not complied with. OnJuly 31, 1953, i.e. about
six months after the death of Nalini Ranjan Sarkar
Pramatha Nath Talukdar resigned from his salaried
post under the Hindusthan Co-operative Insurance
Soctety Ltd. and songht to assume control of N. R.
Sarkar & Co. Ltd. as its Managing Director. This
led to some trouble between Promode Ranjan
Sarkar and the appellants and also to some coires-
pondence between Promode Ranjan Sarkar on one
gide and N. R. Sarkar & Co Ltd. on the other,
details whereof are not necessary for our purpose.
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~ Ont September’ 22, 1953 a meeting of the Board of

- -Directors of MN.R. Sarkir & Cou. Ltd. was held. It

was alleged that the meeting was held irregularly
without any agenda and a resolution was adopted,
despite Promode Ranjan Sarkar’s protest, by which
the appointment of Pramatha Nath Talukdar as
Managing Director of N. R. Sarkar & Co. Ltd. was
renewed for seven years. In September, 1953
Promode- Ranjan Sarkar formally wrote to N.R.
Sarkar & Co. Ltd. for inspection of the alleged deeds
- of agreement and transfer. On October 1, 1953 an
-inspection was taken, and on October 13, 1953
Promode Ranjan Sarkar was allowed to take photo-

' graphs of the = relevant portions of the documents.

On this occasion Promode Ranjan Sarkar also

- inspected the minutes of the proceedings of N. R.- -
Sarkar & Co. Ltd. and it was - alleged that ‘the

- proceedings dated January 16, 1948 purporting to

‘bear the signature of Nalini Ranjan” Sarkar were

forged. The main allegations in the-first and

“ second complaints related to three documents and

-were to the effect “thatin order to assume
complete control over N. R. Sarkar & Co. Ltd. and

the concerns under its managing agency, the accused
persons entered into a criminal conspiracy with one .

another and others unknown, to dishonestly and

fraudulently forge a deed of agreement, a deed of

transfer and make a false document, to wit, minute

book of N. R. Sarkar & Co. Ltd. andin pursuance -
thereof disbonestly and fraudulently forged and or -
caused to be forged and wused as genuine the said -

documents”. Tt wilt be noticed that three documents
~were stated to have been forged, and they were—

(1) An unregistered deed of agreement purpor- =
ting to have been exccuted by the late Nalini -
Ranjan Sarkar as. Governing Director of N.. R.. .
Sarkar & Co. Ltd. on January 19, 1948 appointing .-~

Pramatha Nath Talukdar as the Managing Director
of N. R. Sarkar & Co. Ltd. on a remmuneration of
Rs. 1500-100-2000 per month. This. document bore
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the signature of Saurindra Mohan Basu as a wituess
attesting the rignature of Nalini Ranjan Sarkar,
which signature was stated to have been forged.

(2) A transfer deed in respect of 1000 shares
of N. R. Sarkar & Co. Ltd. which were said to have
been entrusted to Pramatha Nath Talukdar, transfer-
ring them to the latter for and alleged consideration
of rupees one lac purporting to have been executed
by the late Nalini Ranjan Sarkar on February
5,1951 with Saurindra Mohan Basu as the attesting
witness both for the transferor and the transferee.

(3) Minutes of the proceedings of the Board
meeting of N.R. Sarkar & Co. Ltd. dated January 16,
1948 purporting to bear the signature of the late
Nalini Ranjan Sarkar and containing a resolution
to the effect that the Governing Director approved
of a draft agreement of appointment between the
Companv and Pramatha Nath Talukdar for appoint-
ing the latter as Managing Director of the Company
and that the Board of Directors approved of the
said draft agreement.

Of the aforesaid three documents the one
relating to the alleged transfer of 1000 shares
referred to as (2) above, is the subject of a separate
suit stated to be now pending in the Calcutta High
Court. That document is not, therefore, directly
the subject matter of the second complaint. As to
the unregistered deed of agreement referred to as
(1) above, it may be stated that the original
document could not be later found, and on behalf
of the appellants and other accused persone it was
stated that the document was not in-their posses-
sion or control. As stated earlier, Promode Ranjan
Sarkar had obtained a photostatic copy of the rele-
vant portions of the document. As to this docu-
ment the main  sallegation of the complainant was
that it was engrossed on a rupee stamp-paper which
had been issued, on renewal, in the name of P.D.
Himatsinghka & Co., a firm of soliciters in  Calcutta
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and evidence was led at the enquiry into the first
complaint that the paper was stolen from that firm
and furthermore that the signature on the document
purporting to be that of Nalini Ranjan Sarkar was
not his signature at all. With regard to the
minutes of the proceedings dated January 16, 1948
the allegation was that the minutes were typed on
a sheet of paper bearing the Iletter-head N.R.
Sarkar & Co. Ltd. with telophone number “City
6091 printed thereon; but the City Exchange did
not come into existence untill December, 1948 and
the telephone connection relating to number “City
6091” was® obtained for the first time by the
Hindusthan Co-operative Insurance Society Ltd. on
or about March 18, 1949; and therefore the paper
with the letter-head N. R. Sarkar & Co. Ltd. with
telephone number “City 6091 printed thereon
could not have been in existence on the alleged date
of the proceeding of the Board of Directors,
namely January 16, 1948. In the second complaint
certain other oircumstances were also alleged in
support of the allegation that the unregistered
deed of agreement dated January 19, 1948 and the
minutes of the proceedings dated January, 16, 1948
were forged. It is, however, unnecessary to refer to
those circumstances in detail here.

The learned Chief Presidency Magistrate, Shri
Bijayesh Munkherjee, who dealt with the second
complaint considered all the relevant materials and
came to the following coneclusions:

(1) there was no delay in making the second
complaint, if one had regard to the circumstances
which led to the firet complaint and the with-
drawal of the appealin the Supreme Court on
March 12, 1959 arising out of the order made on the
first complaint;

(2) the dismissal of the first complaint and
the applicition in  revision arising therefrom by
Debabrata Mookerjee, J. did not, as a matter of law,
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operate a8 a bar to the entertainment of the second
complaint.

(3) the second complamt was not an attempt
at blackmail; and

(4) the relevant materials in the record
showed prima facte that the minutes of the proceed-
ings dated Janvary 16, 1948 were forged and so
also tho unregistered deed of agreement dated Janu-
ary, 19, 1948,

The learned Chief Presidency Magistrate then
eaid :

“Prima facie, I am satisfied about the truth
of the allegations the complaint makes. That
apart, the complaint is for an offence triable
by a Court of gessions. And the materials I
see before me are such as in my opinion may
lead a reasonable body of men to believe
the trath thereof. Judged so, there is in my
opinion sufficient ground for proceeding within

the meaning of section 204 of the procedure
Code.

On the question as to which of the four accused

rsons against whom process should issue, the
earned Chief Presidenoy Magistrate came to the
oonclusion that there was a prima facie case against
two of the acoused persons only, namely, Pramatha
Nath Talukdar and Saurindra Mohan Basu.
Saurindra Mohan Basu, it may be stated here, was
a solicitor of N.R. Sarkar & Co. Ltd. and had attes.
ted the signature of Nalini Ranjan Sarker on the
unregistered deed of agreement. The learned
Chief Presidency Magistrate held that there was no
sufficient ground for proccedings against the
other two accused persons, namely, Narendra Nath
Law and Amiya Chakravarty.

Againstthe aforesaid order of the Chief Pre-
sidency Magmt.rate two applications in revision were
filed by the appellants herein. These applications
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in revision were first heard by  a division
Bench of two Judges of the  Calcutta
High Court, P. B. Mukherjee and H. K. Bose,
JJ. Inview of the importance of the questions
raised in the two applications in revision and some
earlier decisions of the Calcutta High Ccurt bearing
on those questions to which I shall presently refer,
P.B. Mukherjes, J. came to the conclusion that the
applications should be referred to a larger Bench
to be constituted by the Chief Justice under the
rules of the Court. H.K. Bose. J. {as he then was)
was inclined to take the view that the applications
in revision must fail, but in deference to the views
expressed by P.B. Mukherjee, J. agreed that the
applications should be referred to the Chief Justice
for constituting a larger Bench. The matter was
then referfod to the learned Chief Justice, who
constituted a Special Bench of three Judges to hear
the two applications in revision. This Special Bench
heard the two applications in revision and dismissed
them by its order dated December 22/23, 1960.

Three questions were agitated before the
Special Bench. The first was whether the Special
Bench was lawfully in seizin of the case and was
competent to deal with the applications in revision.
The second was whether the learned Chief Presi-
dency Magistrate had jurisdiction to take
cognizance  of the offences alleged, in the
absence of a sanction under s. 196A of the Code
of Criminal Procedure. The third and the princi-
pal question was whether it was open to the learned
Chief Presidency Magistrate to entertain a second
complaint on the same allegations when his pre-
decessor had dismissed the first complaint; and if it
was open to him to entertain the second complaint
should he have entertained it in the circumstances
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usly decided these three questions against the appel-
lants and further came to the conclusion that
there was no undue delay in making the second
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1961 complaint ; neither was it frivolous nor made in

Pramatha Noth bad faith. It further expressed the view that it

tagder saw no reasons to differ from the finding of the
% Benjan Sasker learned Chief Presidency Magistrate that there was
Do a prima facie case against the two appllants.

Now, as to the first question. Chapter II of
Rules of the High Court at Calcutta (Appellate Side)
deals with the constitution and powers of the
Benches of the Court. Rule 1 of the said chapter
says in effect that a Division Bench for the hearing
of appeals from decrees or orders of the Subordi-
nate Civil Courts shall consist of two or more Judges
a8 the Chief Justice may think fit; there is a proviso
[provieo (ii)] to the ruls which says that on the
requisition of any Division Bench, or whenever he
thinks fit, the Chief Justice may appoint a special
Division Bench to consist of three or more Judges
for the hearing of any particular appeal, or any
partioular question of law arising in an appeal, or
of the any other matter. Itis oclear that the rule
and the provieo deal with the hearing of appeals
from decrees or orders of the Subordinate Civil
Courts ; in other words, they deal with civil mat-
ters, Rule 9-of the same chapter deals with crimi-
nal matter and sub-r. (1) of the said rule says that
a Division Bench for the hearing of cases on appesl,
reference, or revision in respect of the sentence or
order of any Criminal Court shall congist of two or
more Judges. There is no proviso to this rule simi-
lar to the proviso to r. 1, referred to earlier, and the
argument is that in the absence of such a proviso it
was not open to the Division Bench cobsisting of
Mukherjee and Bose, JJ. to refer the case back to the
Chief Justice for the constitution of a larger Bench
(though it was open to the Chief Justice to constitute
originaily a Division Beneh of three Judges to hear
the case), and if the Judgee were equally divided in
opinion, 8. 429 of the Code of Criminal procedure
would apply and the case had to be iaid hefore an-
other Judge and judgment given according to the
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opinion of the third Judge. I am unable to

accept this argument as correct. It'is clear from
the rules in Chapter II that the constitution of
Benches is a matter for the Chief Justice and r. 13
in Chapter II says that a Full Bench appointed for
any of the purposes mentioned in Chapter V1L, rr.
1 to 5, shall consist of five Judges or three Judges
as the Chief Justice may appoint. Now, r. 1 in Ch.
VII says énter aliac that whenever one Division
Bench shall differ from any other Division Bench
upon a point of law  or usage having the force of
law, the case shall be referred for decision by a Full
Bench and r. 5 says that if any such question arises
in any case coming before a Division Bench as
Court of Criminal Appeal, Refercnce or Revision,
the Court referring the the case shall state the point
or points on which they differ from the decision of
a former Division Bench, and shall refer the case
to a Full Bench, for such orders as to such Bench
seem fit. In his judgment P.B. Mukherjee, J. refer-

~ red to two earlier decisions of the Calcutta High

Court, Nilratan Sen v. Jogesh Chandra Bhattacharia(®)
and Kamal Chandra Pal v. Gourchand Adhikary (*)
and observed that the question as to whether

those decisions were good law arose in the case

and he gave that as a reason for referring the
case to the Chief Justice for the constitution of.a
larger Bench. Even if rr.1 and § in Chapter VII may
not,strictly speaking, apply to the present case be-
cause the Division Bench consisting of Mukerjeeand
Bose JJ. did not formulate the point or points on
which they differed from the earlier Division Bench
decisions refferred to by Mukherjee, J., I think that
the principle of those rules would apply and it was
open to the Chief Justice, on a reference by the
Division Bench, to constitute a larger Bench to
consider the case. I am also in agreement with the
view expressed by the Special Bench that the ab-
sence of a proviso to r. 9 in Chapter II correspon-

{HLL,R, 23Cal 983, (2) {1897} L.L.R.24 Cal 286,
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ding to the proviso to r. 1 does not take away the
inherent power of the Chief Justice to refer any mat-
ter to Bench of three Judges. Sub-rule(i)of 1.9 itself
provides that a Division Bench for the hearing of
cases on appeal, reference, or revision in respect of
the sontence or order of any Criminal Court shall
congist of two or more Judges. Therefore, it was
open to the Chief Justice to constitute a Bench of
three Judges for the hearing of the case and in my
view 1t mnade no difference whether he constituted
such & Bench originally or on a referencve back by
the Division Bench. I further think that the
Chief Justice must have the inherent power to
constitute a larger Bench in special circumstances.
Take, for instance, a case where one Judge of the
Division Bench feels, for a sufficient and good
reason, that he should nct hear the case. [tis
obvious that in such a case the matter must be
reforred back to the Chief Justice for the consti-
tution of another Bench. The Chief Justice, I
think, must possess such an inherent power in the
matter of constitution of Benchos and in the ex-
ercise thereof he ocan surely oconstitute a larger
Bench in a case of importance where the Division
Bench hearing it considers that a question of the
correctness or Otherwise of earlier Division Beuch
decisions of the same Court will fall for oonsidera-
tion in the case. Section 229 of the Code of Cri-
minal Procedure does not apply to such a case
because it is not a case where the Judges compo-
sing the Court arc equally divided in opinion.
Rather it is a case whero the Judges composing the
Division Bench consider that the case is one of

such importance that it should be heard by a larger
Bench.

My conclusion, therefore, is that there was
nothing iilegal in the Division Bench consisting of
Mukherjec and Bose, JJ. referring the caseback to
the Chief Justice ; nor was there anyting illegal in
the Chief Justice coustituting a special Bench of
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three Judges to hear the applications in revision.
The special Bench constituted by the Chief Justice
was lawfully in seizin of the case and was competent
to deal with it. The objection a8 to the jurisdic-
tion of the special Bench to hear the case was, in
my opinion, rightly overruled by it.

Now, as to saction, Section 196A of the Code
of Criminal Procedurs may be read first. That
section is in these terms:

“196A. No Court shall take cognizance
of the offence of criminal conspiracy puni-
shable under section 120B of the Indian Penal
Code.

(1) in a case where the object of the cons-
piracy ‘is to commit either an illegal act
other than an offence, or a legal act by
illegal means, or an effence to which the
provisions of section 196 apply, unless
authority from the “State Govern-
upon complaint made by order or under
authority frcm the “State ‘Government”
or some officer empowered by the
“State (Government” in this behalf, or

{2) in a case where the object of the cons.
piracy is to commit any non-cognizable
offence, or a cognizable offence not puni-
shable with death, ¢mprisonment for life
or rigorous imprisonment fora term of
two years or upwards, unless the “State
Government”, or a Chief Presidency
Magistrate or District Magistrate empo-
wered in this behalf by the “State
Government”, has, by order in writing,
consented to the intiation of the pro-
ceedings :

Provided that where the criminal conspi-
racy is one to which the provisions of sub-
gection (4) of section 195 apply no such
consent shall be necessary,”
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The argument before us on behalf of the appellants
has proceeded on the footing that in para, 5 of the
second complaint Saroj Ranjan Sarkar had alieged
that the accused persons had entered into a erimi-
nal conspiracy with one another and other persons
unknown, to dishonestly and froudulantly forge
certain documents and in pursuance thereof cither
forged or caused to be forged those documents and
used them as genuine. This allegation, it is argued
attracted cl. (2) of s. 196A inasmuch as the object
of the conspiracy was to commit non-cognizable
effences under ss. 467 and 471 of the Indian Penal
Code; therefore, it was necessary to obtain, by
order in writing, the consent of the State Govern-
ment or of the Chief Presidency Magistrate to the
initiation of the proccedings and such consent not
having been obtained, the issue of processes by the
Chief Presidency Magistrate violated the provi-
xions of 8. 196A of the Code of Criminal procedure.
The special Bench repelled this argument on the
following grounds. It pointed out the distinction
between the offenco of criminal conspiracy as
defined in s. 120A and punighable by 8. 120B and the
offence of abetment by conspiracy as defined in the
clause, secondly, in & 107 of the Indian Penal
Code. It then pointed out that the Chief Presi-
dency Magistrate did not take cognizance of the
offence of criminal conspiracy to commit forgery
which would be punishable under s. 120B read
with 8. 467 of the Indian Penal Code, but he took
cognizance of the offence of abctment of forgery
punishable under s, 467 read with s. 109 of the
Indian Penal Code and for this offence no sanc-
tion under 8. 196A of the Code of Criminal Proce-
dure was necessary, The special Beach further
expressed the view that the primary offences which
the secor:d complaint disclosed were the offences of
forgery, of using forged documents as geunine,
and of abetment of the said offences and as cogni-
zance of these offences did not require sanction or
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prior consent of the authorities mentioned in s.
196A, the order of the Chief Presidency Magis-
trate could not be said to have violated the provi-
sions of that section.

The correctness of these views of the special
Bench has been very seriously contested. I may
make it clear at the very outset that the mandatory
provisions of s. 196A of the Code of Criminal
Procedure cannot be evaded by resorting to a mere
device or camouflage.

The test whether sanction 1s or is not necessary
does not depend on mere astuteness of drafting the
petition of complaint. For example, in the second
petition of complaint under consideration before us
the heading indicated, that the offences in respect of
which the petition of complaint was filed were
offences under 8s.467, 471 and 109 of the Indian
Penal Code ; but in para. 5 of the petition the
allegation was that the accused persons had enter-
ed into a criminal conspiracy with one another and
others unknown, to forge certain documents. It
would not be .proper to decide the question of
sanction merely by taking into consideration the
offences mentioned in the heading or the use of the
expression ‘‘criminal conspiracy” in para. 5. The
proper test should be whether the allegations made
in the petition of complaint disclosed primarily
and essentially an offence or offences for which a
consent in writing would be necessary to the
initiation of the proceedings within the meaning of
8.196A(2) of the Code of Criminal Procedure. It is
from that point of view that the petition of
complaint must be examined. There is another
principle laid down by this Court which should be
kept in mind. The allegations made in tho
complaint may have more than one aspect; and may
disclose more than one offence. What would be the
position when some of the offences diaclosed do not
require any sanction while others reguire sanction ?
This question was considered by this Court in
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Basir-ul-hug v. State of West Bengal('). That was case
in which the accused person lodged informaticn at
a police station that X had beatcn and throttled his
mother to death and when tho funeral pyre was
in flames, he entered- the cremation ground with
police; the dead body was examined and the
complaint was found to be false. On the complaint
of X the accnsed person was charged with offences
under s. 297, Indian Penal Code (tresspass to wound
religious feelings) and s. 500, Indian Penal Ccde
(defamation). It was contended that as the
complaint disclosed offences under ss. 182 and 211,
Indian Penal Code, the Court could not take
cognizance of the case cxcept on a complaint by the
proper authority under s. 145 of the Code of
Criminal Procedure. It was held that the facts
which constituted the offence under 5.297 where dis-
tinet from those which constituted an offences under
8. 182, as the act of trespass was alleged to have been
committed after the making of the false report, so
8. 195 was no bar to the trial of the charge under
8. 207. It was further held that as regards the
charge under s. £00 where the allegations made in a
false report disclose two distinet offences, one
against & public servant and the other against a
private individual, the latter is not debarred by
provisions of s. 195 of the Code of Criminal
Procedure from seeking redress for the offence
commisted against him. Referring to s. 195 of the
Code of Criminal Procedure Mahajan, J. who
delivered the judgment of the Court said :

«“The statute thus requires that without a
complaint in writing of the public servant
concerned no prosecution for an offence under
gection 152 can be taken cognizance of. It does
not further provide that if in the course of the
commission of that offence other distinct
offences are committed, the magistrate is
debarred from taking cognizance in respect of
those offences as well. The allegations mado
(1) 11953] 8. C. R. 836.
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in a complaint may have a double aspect,
that is on the one hand these may constitute
an offence against the authority of the public
servant or public justice, and on the other
hand, they may also constitute the offence of
defamation or some other distinct offence, The
section does not per se bar the cognizance by
the magistrate of that offence, even if no action
is taken by the publio servant to whom the
false report has been made. x x x X

As regards the eharge under section £00,
Indian’ Penal Code, it seems fairly clear both
on principle and authority that where the
allegations made in a false report diclose two

distinct offences, one agaist the publicservant -

-and the other against a private individual, that

other is not debarred by the provisions of
sectiod - 195 from seeking redress for the
offence committed against him.” '

Keeping the aforesaid two principles in mind
let me examine the second complaint in this case
in order to find out what essential offences the
allegations made therein disclosed. Paragraph 5 of
the petition of complaint on which much reliance
has been placed on behalf of the appellant alleges
(1) that the accused persons entered into a criminal
conspiracy with one another and others unknown,
to forge certain documents; (2) that in pursuance of
the conspiracy those documents were forged; or
caused to be forged; and (3) that the documents so
forged were used as genuine. The paragraph then
recited three documents which were said to have
been forged. It is thus clear that apart from the
conspiracy, the second complaint alleged that
offences under ss. 467 and 471 of the Indian Penal
Code had also been committed. The special Bench
rightly pointed out that the offences under ss. 4167
and 471 of the Indian Penal Code were distinct
from the offence of criminal conspiracy and did not
require any prior consent for the initiation of
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Prpceedin therefor under 8. 196A(2) of the Code of
Criminal Procedure. The question, of therefore,
boils down to this : in view of the allegation that
there was a crimipal conspiracy, was the chief
Presidency Magistrate debarred from taking
cognizance of the case even though certain other
distinct offences were alleged which did not requite
sanction ? I am in agreement with the special Bench
that the answer to the question must be in the
negative. Furthermore, it appears to me that
though the expression “criminal conspiracy” occurs
in para. 5 of the complaint, the facts alleged in
the petition of complaint essentially disclose an
offence «f abetment by conspiracy. This brings us
to the distinction between the offence of criminal
conspiracy as defined in s. 120A and the offence of
abetment by conspiracy as defined in s. 107 of the
Indian Penal Code.  Section 120A which defines the
offence of criminal conspiracy and s. 120B which
punishes the offence are in Ch. VA of the Indian
Penal Code. This Chapter introduced into the
criminal law of India a new offence, namely, the
offence of criminal conapiracy. It was introduced
by the criminal Law Amendment Act, 1913 (VIII of
1913). Before that, the sections of the Indian Penal
Code which directly dealt with the subject of
congpiracy were these contained in Ch. V and s.121
(Ch.VI) of the Code. Tho present casc is not
concerned with the kind of conspiracy referred to in
8.121A. The point before us is the distinction
between the offence of abetment as defined in 8.107
(Ch. V) and the offence of ciiminal conspiracy as
dofined in 8.120A (Ch. VA). Under 5.107, second
clause, a person abets the doing of a thiny, who
engages with one or more other person or persons
in any conspiracy for the doing of that thing, if an
act or illegal omission takes place in pursuance of
that conspiracy, and aun order to the doing of that
thing. Therefare, in order to constitute the
offence of abetment by conspiracy, there
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must first be a combining together of two or more
persons in the conspiracy ; secondly, an act or
illegal omission must take place in purswance of
that conspiracy, and in order to the doing of that
thing. It is not necessary that the abettor should
concert the offence with the person who commits
it. Tt is sufficient if he engages in the congpiracy in
pursuance of which the offence is committed. It is
worthy of note that a mere conspiracy or a combina-
tion of persons for the doing of a thing does not
amount to an abetment. Something more is
necessary, namely, an act or illegal omission must
take place in pursuance of the conspiracy and in
order to the doing of the thing for which the
conspiracy was made. Before the introduction of
Ch.VA conspiracy, except in cases provided by
ss. 121A, 311, 400, 4061 and 402 of the Indian Penal
Code, wae "a mere species of abetment where
an act or an illegal omission took place
in pursuance of that conspiracy, and amounted
to a distinct offence. Chapter. VA, however, intro-
duced a new offence defined by s. 120A. That offen-
ce is called the offence of eriminal conspiracy and
consists in a mere agreement by two or more per-
sons to do or cause to be done an illegal act or
an act which is not illegal by illegal means ; there
is & proviso to the section which says that no agree-
ment except an agreement to commit an offence
shall amount to & criminal conspiracy unless some
act besides the agreement is done by one or more
parties to such agreement in pursuance thereof.
‘The position, therefore comes to this. The gist of the
offence of criminal conspiracy is in the agreement
to do an illegal act or an act which is not illegal
by illegal means. When the agreement is to com-
mit an offence, the agreement itself becomes the
offence of criminal conspiracy. Where, however,
the agreement is to do an illegal act which is not
an offence or an act which is not illegal by illegal
means, some act besides the agreement is necessary.
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Therefore, the distinction between the offence of
abetment by comapiracy and the offence of crimi-
nal conspiracy, so far as the agreement to commit
an offence is concerned, lies in this. For abetment
by conspiracy mere agreement is not enough. An
act or illegal omission muat take place in pursuance
of the conspiracy and in order to the doing of the
thing conspired for. But in the offence of criminal
conspiracy the very agreement or plot is an act in
itself and is the gist of the offence. Willes, J.
observed in Mulcahy v. The Queen () :

“When {o agree to carry it into effect,
the very plot is an act in itself, and the act of
each of the parties, promise against promise,
actus conira actum, capable of being enforced,
if lawful, punishable if for a criminal object
or for the use of oriminal meane.”

Put very briofly, the distinotion between
the offence of abetment under the seoond olause
of 8. 107 and that of criminal conspiracy under
s. 120A is this. In the former offence a mere
combination of persons or agreement between them
is not enough. An aot or illegal omission must
take place in pursuance of the conspiracy and in
order to the doing of the thing oconspired for;in
the latter offence the mere agreement is enough,
if the agreement is to commit an offence.

So far as abetment by conspiracy is concern-
ed the abettor will be liable to punishment under
varying circumstances detailed in ss. 108 to 117.
It is unnecessary to detail those circumstances for
the present case. For the offence of criminal
conspiracy it is punishable under 5. 120B.

Having regard to the distinction pointed out
above, I am of the opinion that para. 5 of the
second complaint, though it used the expression
“criminal conspiracy” really disclosed an offence
of abetment by conspiracy. It made no allegation

(1) (1868) L.R.3H.L.306, 8I7.
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of any agreement between the several persons at
a particular place or time. It said that the accused
persons complaine | against entered into a conspi-
racy to forge certain documents were forged or
caused to be forged. In other words, an illegal
act was done in pursuance of the conspiracy and
furthermore the documents so forged were used
as genuine. Having regard to these allegations in
para. 5 of the second complaint, I am unable to
hold that the learned Chief Presidency Magistrate
was wrong in taking cognizance of the offence of
abetment by conspiracy, for which offence no
consent or sanction under s. 196A of the Code of
Criminal Proccdure was necessary. Therefore, there
was violation of the provisions of that section.

In this view of the matter it is unnecessary
to consider the correctness or otherwise of the
further view expressed in some of tho decisions (sce,
for example, State of Bikar v. Srilal Kejriwal (1) to
which the special Bench has referred) that there
the matter has gone beyond a mere conspiracy and
substantive offences are alleged to have been
actually committed in pursuance thereof, ss. 120A and
120B are wholly irrelevant. That view has not been
accepted as correct by some of the other High
Courts. In the Stafe of Andhra Pradesk v. Kands-
malla Subbaiak () this Court held that offences created
by &s. 109 and 120B, Indian Penal Code were dis-
tinct offences, though for a reason stated some-
what differently from what I have stated. It
further held that where a number of offences were
committed by several perrons in pursuance of a
conspiracy, it was not illegal to charge them with
those offences as well as with the offence of cons-
piracy to commit those offences, though it was
not desirable to charge the accused persons with
conspiracy with the ulterior object of letting in
evidence which wonld otherwise be inadmissible and
futhermore, it was undesirable to complicate a

{1) A"LR. 1960 Patna 459, (2) [1962]TS. C. R, 194.
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trial by introducing a large number of charges
spread over a long period. The question was treat.
ed as one of propriety rather than of legality. The
question of sanction was also considered in that
case, but in view of the order of remand passed,
no opinion was expresscd thereon.

The special Bench expressed the view that
1t was not necessary to go to the extent of saying
that in a case of this nature ss. 120A and 120B be-
came wholly irrelevant. The special Bench proce-
eded on the footing that irrespective of whether
88, 120A and i120B became wholly irrelevant or not
the second complaint undoubtedly disclosed an
offence of abetment by comspiracy and it was
open to the Chief Presidency Magistrate to take
congnizance of that offence. I think that there
are no good reasons for holding that the view
taken by the special Bench is not correct. In my
opinion, the special Bench rightly overruled the
objection as ta the alleged violation of the provi-
sions of 5. 196A of the Code of Criminal Proce-
dure.

Now, I come to the tbird and principal ques-
tion agitated in these appeals. On behalf of one
of the appellants, Saurindra Mohan Basu, Mr.
Purushottam Trikumdas has argued before us that
when the first complaint containing more or less
the same allegations was dismisged under s. 203
of the Code of Criminal Procedure by the Chief
Presidency Magistrate, it was not at all open to
his successor to entertain the second complaint. He
has put the matter as one of law and has argued
that the only way of getting rid of an order of
dismissal under s. 203 of the Code of Criminal
Procedure known to the Code of Criminal Proce-
dure is to have it act aside in accordance with the
procedure laid down in ss. 436 and 439 of the Code.
Ho has further argued that, as a matter of law,
a second complaiot is not entertainable ag long
as the order of dismissal under 8. 203 of the Code
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of Criminal Procedure is not set aside by a compe-
tent authority. His argument is that the two deci-
rions in Nilratan Sen v. Jogesh Chandra Bhattacharjee('}
and Kamal Chandra Pal v. Qourchand Adhikary (%)
should be held as good law. Section 403 of the
Code of Criminal Procedure is relevant to this
argument. It embodies the well —established rule
of common law that a man may not be put twice
in peril for the same offence and that no man
should be vexed with several trials for offences
arising out of identical acts. An Explanation
appended to the section says inter alia that the
dismissal of complaint or the discharge of accused
person is not an acquittal for the purposes of the
section, If the Legislature had intended that the
dismissal of a complaint or the discharge of an
accused person would be a bar to fresh proceeding
on the same allegations unless the order of dismi-
ssal or discharge were set aside by a higher court,
it would have said so cither explicitly or by omitt-
ing the Explanation altogether. Thevefore, the
effect of the Explanation is that under s. 403 a
fresh trial is barred only in cases of acquittal or
conviction by a court of competent jurisdiction,
coming within the purview of subs. (1) thereof.
This aspect of the question was considered in
Queen Empress v. Dolegobind Dass (*), which was a
cage dealing with a previous order of discharge of
the accused person. In that case, Maclean, C. J.
referred to the decision in Nilratan Sen’s case (1)
and said :

“There is no express provision in the
Code to the effect that the dismissal of a
complaint shall be a bar to a fresh complaint
being entertained so long as the order of
dismissal remains unreversed’ (see per
Benerjce, J. in Nilratan Sens' v. Jogesh
Chandra Bhatiacharjee (supra). I agree in
that. If, then there be no express provision

(1) LLR 23 Cal, 983, (2) (1857) LL.R. 24 Cal 286.
(3){1900) 1 L R. 28 Cal. 211.
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in the Code, what is there to warrant us in
implying or in effect introducing into the
Code a provision of such serious import
xxx? Inthe absence of any other provi-
sion in the Code to justify such an implica-
tion x x x x I can appreciate no sound
ground for the Court so acting ; were it to
do ro it would go perilously near to legislat-
ing, instead of confining itself to construing
the Acts of the Legislature.”

The question was then considered by a Full
Bench of the Caleutta High Court in Dwarke Nath
Mondul v. Beni Madhab Banerjee (1) and it was held
by the Full Bench (Ghose, .J. dissenting) that a
Presidency Magistrate was competent to rehear a
warrant case triable under Ch. XXT of the Code
of Criminal Procedure in whicb he had earlier
discharged the accused person. Nilratan Scn's
case®) and Kamal Chandra Pal's case(®) were referred
to in the arguments as summarised in the report,
but the view expressed therein was not accepted.
Dealing with the question Prinsep, J. said :

‘“There is no bar to further proceedings
under the law, and, therefore, 8 Magistrate to
whome a ¢complaint has been made urder such
circumstancer, is bound to procced in the
manner set out in 8. 200, that is, to exsmine
the complaint, and, unless he has reason to
distrust the truth of the complaint, or for
some other reason expressly recognised by
law, such as, if he finds that no offence had heen
committed, he is bound to take cognizance of
the offence on a complaint, and, unless he has
good reason to doubt the truth «f the com-
plaint, he is bound to do justice to the com-
plainant, to summon his witnesses and to hear
them in the presence of the accused.”

(1) (1901)1.L.R, 28 Cal. 652. (2) LL.R.23 CL 983,
(3) {1897} L.LL.R. 24 Cal. 286.
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. The same view was expressed by the Madras
High Court.in In re. Koyassan Kutly ('} and it was
observed that there was nothing in law against the
entertainment of a .second complaint on the same
facts on which a person had already been dis-
charged, inasmuch as a discharge was notequivalent

“to an acquittal. This view was reiterated in
-Kumariah v. Chinna Naicker (*), where it was held
that the fact that a previous complaint bad been
dismissed under s, 203 of the Code of Criminal
Procedure was no bar to the entertainment of a
second complaint. In Hansabai Sayaji v. Ananda
Glanuji (°) the question was examined with reference
to a large number of earlier decisions of geveral
High Courts on the subject and it was held that
there was nothing in law against the entertainment
of a second complaint. on the same facts. The same
view was also expressed in Ram Narain v. Panachand
Jain (1), Ramanand v. Sheri (*), and Allah Ditta v.
Karam Baksh (°). In all these decisions it was
recognised further that though there was nothing in
law to bar the entertainment of a scecond complaint
on the same facts, exceptional circumstances must
‘exist for entertainment of a second complaint when
on the same allegations a previous complaint  had
- been dismissed. The question of the existence of
of exceptional circumstances for the entertainment
- of a second complaint is a question to which I shall
come later. At the present moment, I am consi-
dering the argument of Mr. Purshottam Tricumdas

that the law prohibits altogether the entertainment

of a second complaint when a previous complaint
on the same allegations had been dismissed under
8. 203 of the Code of Criminal Procedure. On this
question the High Courts appear to me to be almost
unanimously against the contention of Mr.
Purshottam Tricumdas, and for the reasons given

, ln the decisions to which I have earlier referred, I.

(1} A.LR. 1918 Mad. 49¢. (2) "A.LR. 1946 Mad. 167,
'{8) A.LR, 1949 Bom. 384, {4} AR, 1949 Pat. 256.
© (5) (1993) LL.R. 56 Al 425.  (6) (1930) LL.R. 12 Lah. 9.
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oo am unable to accept his contention. 1 accept the
P% N view expressed by the High Courts that there is
v nothing in law which prohibits the entertainment

‘erej Ranjon Sarkar of g gecond complaint on the same allegations when
Das J. a previous complaint had been dismissed under

8. 203 of the Code of Criminal Procedure. I also
accept the view that as a rule of necessary caution
and of proper exercise of the discretion given to a
Magistrate under 8. 204(1) of the Code of Criminal
Procedure, exceptional circumstances must exist for
the entertainment of a second complaint on the same
allegations; in other words, there must be good
reasons why the Magistrate thinks that thereis
“sufficient ground for proceeding” with the second
complaint, when a previous complaint on the same
allegations was dismissed under s. 203 of the Code
of Criminal Procedure.

The question now is, what should be those
exceptional circumstances ¥ In Queen Empress v,
Dolagobind Dass (*), Maclean, C, J. said :

I only desire to add that no Presidency
Magistrate ought, in my opinion, to rehear a
case previously dealt with by a Magistiate of
coordinate jurisdiction upon the same evidenece
only, unless he is plainly satisfiecd that there
has been some manifest error or manifest
mircarriage of justice.”

Thus, according to this decision, the excep-
tional circumstance must be such as would lead the
Magistrate to think that the previous order of
dismissal was due to a manifest error or resulted in
a manifest miscarriage of justice. Ju ve. Koyussan
Kutty (°) Sadasiva Aiyar, J. formulated the test of
exceptional circutstances in the following words :

“Taking it then that the discharge was
proper and legal, there is no doubt nothing in
law against the entertainment of a second

i1 (1900 LL.IR, 28 Cal. 211, o AR, 1918, Mo, 4.
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complaint on the same facts as a discharge is
not equivalent to an acquittal; but I think
that unless very strong grounds are shown a
person who has been charged once and dis-
charged ought not to be harassed again on the
same charge. It is not alleged that new facts
have been discovered which the police did not
know when they brought the first charge.”

In this decision the test formulated was the
discovery of new facts which were not known when
the first charge of complaint was made. In
Kumariah v. Chinna Naicker (') the same test was
again applied when it was observed :

“There is nothing to indicate th4t there
was no proper investigation on the previous
complaint or that there was any necessity for
investigating the second complaint. x x X
No additional witness had been cited in the
second complaint, nor, as pointed out by the
‘Additional Magistrate, was it alleged that any
other kind of evidence had been discovered or
was likely to be forthooming.”

It is worthy of note, however, that Kuppu-
swami Aiyar, J. did not say that the discovery of
a new fact or new evidence must be of such a
character that it was not known to the complainant
when the prior complaint was brought and dismissed.
In Hansabai Sayaji v. Anandas Ganwji (%) it was
pointed out that the circumstance that the second
complaint was filed by a person other than the one
who made the first complaint made no difference
and the test laid down in some early Rangoon High
Cowrt decisions ' [Ma The Kin v. Nga E Tha (3)
and U Shwe v. Mg Sein Bwin (*) ] was accepted as
the correct test. In Ma The Kin's cuse (supra) the
test was thus expressed :

(1} A.L R. 1946, Mad. 167, (2} A, L R. 1949 Bom, 384.
(3) 1U.B.R. 19, (4) A.L R, 1925 Rangoon 114,
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“It is the duty of a Magistrate, therefore,
who receives a complaint in a case where
there has been a previous order of dismissal
or discharge, not to issue process, unless he is
plainly eatisfied that there has been some
manifest error or manifect miscarriage of
justice, or unless new facts are adduced which
the complainant had not knowledge of or
could not with reasonable diligence have
brought forward in the previous proceedings.”

It will be noticed that in the test thus laid
down the exceptional circumstances are brought
under three categories; (1) manifest error, (2) mani-
fest miscarriage of justice, and (3) new facts which
the complainant had no knowledge of or could not
with reasonable diligence have brought forward in
the previous proceedings. Any exceptional circums-
tances corning within any one or more of the afore-
said three categories would fulfil the test. In Lum
Narain v. Panachand Jusn (') it was observed that
an exhaustive list of the exceptional circumstances
could not be given though some of thc categories
were mentioned. One new category mentioned was
where the previous order of diemissal was passed
on an incumplete record or a misunderstanding of
the nature of the complaint. This new category
would perhaps fall within the category of manifest
error ur miscarriage of justice.

It appears to mec that the test laid down in
the earliest ! the aforesaid decisions. Queen
Empress v. Dolegobind Dass (*), is really wide enough
to cover the other categories mentioned in the later
decisions. Whenever a Magistrate is satisfied
that the previous order of  dismissel was
due to a manifest error or has resulted in a
miscarriage of justice, he can entertain a second
complaint on the same allegaticns even though
an earlier complaint was dismissed under s. 203

(1) AJLR. 1949 Pat. 256. (2) «:000; " OROCRCal 2IL
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of the Code of Criminal Procedure. I do mnot
think that in a matter of this kind it is either
possible or even desirable that the exceptional
circumstances must be stated with any more
particularity or precigsion. The learned Advocate
for the respondent argued before us that a new
category should be added and he called it “frustra-
tion of justice”. I am of the view that apart from
any question of felicity of this new expression, this
new ocategory does not give any more assistance
towards' explaining the -exceptional circumstances
which must exist before- a second complaint on the

same allegations can be entertained. I am content

in this case to proceed on the footing that the
Magistrate must be satisfied that there was a mani-
fest error or a misecarriage of justice before he can
entertain & second complaint on the same facts.

In this case, two exceptional circumstances
were. adverted to before us. One is that the
learned Chief Presidency Magistrate who dealt
with the first complaint completely misdirected
himself as to the true scope and effect of ss. 203
and 204 of the Cude of Criminal Procedure and
this, it i35 contended, resulted in a manifest
miscarriage of justice when he dismissed the first
complaint under.s. 203 of the Code of Criminal
Procedure. I am of the view that there is substance
in this contention. Section 203 of the Code of
Criminal Procedure states that the Magistrate may
dismiss the complaint, if, after considering the
statement on oath, if any, of the complainant and
the witnesses and the result of the investigation or
enquiry, if any, under s. 202, there is in his
judgment no sufficient ground for proceeding.
Section 204 lays down that if in the opinion of the
Magistrate taking cognizance of an offence there is
gufficient ground for proceeding, he shall issue a
summon Or & warrant, as the case may require.
What is the true scope and effect of the expression
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“sufficient ground for proceeding” occurring in the
aforesaid two sections ? This was considered by
this Court in Vadilal Panckal v. Dattatrayu Dulaji
Chadigaonker ('). With reference to ss. 200, 202

and 203 of the Code of Criminal Procedure it was
there observed :

“The inquiry is for the purpose of
agcertaining the truth or falsehood of the
complaint ; that is, for ascertaining whether
there is evidence in support of the complaint
80 as to justify the issme of process and
commencement of proceedings against the
person concerned. The section does not
say that a regular trial for adjudging the
guilt or otherwise of the person complained
againgt should take place at that stage ; for
the person complained against can be legally
called upon to answer the accusation made
against him only when a process has issued
and he is put on trial.”

1t was further observed that if the Magistrate had
not misdircoted himself as to the scope of an
enquiry under s. 202 and had applied his mind
judicially to the materials before him, it would be
erroneous in law to hold that a plea ’ used on an
exception could not be accepted by b’ . in arriving
at his judgment. In another decisiog of this Court
Rumgopul Genapatria Ruia v. State of Bombay ()
the expression “sufficient grounds” occurring
in gs. 209, 210 and 213 of the Cude of Criminal
Procedure was ocongidered and it was held that
the expression did not mean sufficient grounds for
the purpose of conviction but meant such evidence
as would be sufficient to put the accused upon
trial by the jury. In dealing with the first comp-
laint the learned Chief Presidency Magistrate
proceeded to consider not whether thore was

(1; [1561]15.CR.1 (2) [1958] S.CR 618
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sufficient ground for proceeding within the meaning
of ss. 203 and 204 of the Code of Criminal Procedure
but whether there was sufficient evidence for
conviction of the accused persons. In my opinion,
this approach was completely wrong and resulted
in a manifest miscarriage of justice. The learned
Chief Presidence Magistrate said :

“In ocases depending on circumstantial
evidence in order to justify any inference
that an offence has been committed the
incriminating facts must be incompatible
with innocence of the person accused and
incapable of explanation upon any other
reasonable hypothesis than that of his guiit.
If the circumstances are found to be as
consistent with innocence as with the guilt
of the accused, mo inference of guilt can be
drawn. In the present case the circumstances
above equally may lead to the inference that
the document was ante-dated and might or
might not have been forged. Therefore the
circumstances are not precise to be of any
value a8 evidence.”

These observations clearly show that the learned
Chief Presidency Magistrate misdirected himself
a8 to the true scope and effect of ss. 203 and 204 of
the Code of Criminal Procedure. He did not keep
in mind the true purpose of the enquiry before
him which was to ascertain whether there was
evidence in support of the complaint so as to
justify the issue of process and commencement
of proceedings against the accused persons. He
further failed. to. keep in mind that ss. 203 and 204
of the Code of Criminal Procedure did not say tha
a regular trial” for judging the guilt or otherwise
of the person complained against should take place
at that stage. It was not for learned Chief
Presidency Magistrate to apply the test whether
the circumstances were or were not incompatiole
with the innocence of the accused persons. The
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purpose of the enquiry before him was merely to
ascertain prime facie the truth or falschood of the
complaint. Instead of holding an  enquiry
into the compliint, the learned Chief Presidency
Magistrate proceeded as though he was trying
the case itself on merits. [ consider that this mis-
take on the part of the learned Chief Presidency
Magistrate gave a wrong direction to the whole
proceedings on the first complaint and the order of
dismissal passed by him was.due to & manifest error
and resulted in miscarriage of justice.

The second exceptional circumstance is as to
the presence of the telephone number “City 6091”
printed on the sheet of paper on which were typed
the minutes of the proceedings dated January 16,
1948, When the first complaint was dealt with by
the Chief Presidency Magistrate no evidenoce was
led to show that the City Fxchange did not come
into existence until December, 1948 and that the
telephone connection relating to that particular
number was obtained for the first time by the
Hindusthan Co-operative Insurance Society Ltd. on
or about March 18, 1449, This, I think, would be
a new matter which was not considered when the
first complaint was dismissed under 8. 203 of the
Code of Criminal Procedure. There was a good
deal of argument as to whether this matter relating
to the City Exchange was known to the complai-
nant and his brothers from before, and, if so, why
they did not bring it to the notice of the learned
Chief Presidency Magistrate who dealt with the
first complaint. It appears that an application
dated June 7, 1955 was made before Debabrata
Mookerjee, J. who heard the application in revision
with regard to the first complaint. In that appli-
cation certain statements were made with regard to
the City Exchange. Those statements did .not,
however, include any averment as to the knowledge
of the complainant, Promode Ranjan Sarkar, about
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the facts relating to the City Exchange and tele-
phone number “City 8091, The application merely
stated that the facts stated therein were matters of
public history and it was essential in the ends of
justice to take judicial notice thereof. Debabrata
Mookerji, J. apparently rejected this application
but did not record any formal orders on that date.
He recorded formal orders after he had dismissed
the application in revision. He said therein that he
was not. prepared to take into consideration the
facts alleged in the application dated June, 7, 1955
as they related to new matters. The argument on
behalf of the appellants before us is that the facts
relating to the City Exchange were nnot new matters,
because the complainant, Saroj Ranjan Sarkar,
nowhere said that he did not know themn before. The
argument, therefore is that it does not fulfil the
test of “new facts which the complainant have no
knowledge of or could not with reasonable diligence
have brought forword in the previous proceedings”.
The learned Advocate for the respondent has, in
my opinion, rightly submitted that it is somewhat
illogical to say at one stage of the proceedings that
the matter was a new matter and could not, there-
fore, be taken into consideration and at a later
stage to say that it is not a new matter and there-
fore could not be takan into consideration.

This much, however, is clear that the matter
relating to the City Exchange and iu particular
telephone number ““City 6031 was not at all con-
sidered when the firat complaint was dismissed
under 8. 203 of the Code of Criminal Procedure.
This matter is of some importance because if there
was no such telephone number on January 16, 1948,
the minutes of the proceedings purporting to be of
that date must have come into existence on a later
date. This would have greatrelevance and bearing
on the allegation of forgery made with regard to

the minutes of the proceedings dated January 16,
1948,

1861

Pramatha Nath
Tdtugdar

V.
Saroj Ranjan Sarkar

Das J.



bi 3

Pramaths Nath
I alugdar
L]

Sar0j ijt;n Sarkar

Day J,

33¢ SUPREME COURT REPORTS [1962] SUPP.

On behalf of Saurindrs Mohan Basu it was
further contended that there was not even prima
facie evidenco against him and the learned Chief
Presidency Magistrate was wrong in issuing process
against him. Tt is only necessary to point out that
the learned Chief Presidency Magistrate found that
there was a prima facie case against Saurindra
Mohan Basu. He had attested the signature of the
late Nalini Ranjan Sarkar and if that signature was
forged, then that would be prima facte evidence
against Saurindra Mohan Basu also.

My learned brethren have taken the view that
the entertaining of the second complaint in the
circumstances of this case is a gross abuse of the
processes of the Court. I find myself unable to
subscribe to that view. My conclusion is just
the opposite, namely, that the entertaining of the
second complaint fully serves the interests of
justice. T am further of the opinion that its dis-
missal would defeat the ends of justice. In this
counection, I have already reforred to the two
exceptional circumstances which exist : one is that
the learned Chief Presidency Magistrate who dealt
with the first complaint completely misdirected
himself as to .the true scope and effect of 8s. 203
and 204 of the Code of Criminal Procedure; the
second is that Debabrata Mookerjee, J. wrongly
refused to take into consideration the circumstances
relating to the installation of the City Exchange
and telephone number “City 6091”, circumstances
which had a decisive bearing on the allegation of
forgery made with regard to the minutes of the
proceedings dated January 16, 1948. Even a cursory
perusal of the order of the Chief Presidency Magis-
trate (Shri N. C. Chakravarti) dated August 6, 1954
with regard to the first complaint shows that the
learned Chief Presidency Manistrate proceeded on
the footing as though he was trying & case based
entirely on circumstantial evidence; he formulated
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the tests for drawing conclusions from circumstan-
tial evidence and applying those tests, he came to
the conclusion that the complaint was not true. He
rejected the evidence of the hand-writing expert as
though it was his function to try the case. He
rejected the enquiry report of Shri A. B. Syam (who
held that there was a prima facie case for the issue
of process) on very insufficient grounds. He even
went to the length of judging for himself the
peculiar characteristics of Nalini Ranjan Sarkar’s
hand-writing depending on the personality of the
writer. In my view, in all these matters the learned
Chief Presidency Magistrate misdirected himself as
to the true scope of the enguiry before him and he
forgot that what he had to find was whether prima
facie there was believable evidence in support of
the allegations made in the complaint. This does
not necessarily mean that a Magistrate dealing with
a complaint is obliged ‘to bind himself to a mere
mechanical or a wholly uncritical acceptance of the
complainant’s story”’. Indeed, it is the duty of the
Magistrate to judge the materials on which he has
to make up his mind as to the sufficiency or other-
wise of the ground for proceeding further with the
complaint and in judging the materials he must sift
them and submit them to a critical examination.
This aspect of the question was argued before
Debabrata Mookerjee, J. and he referred to it in his
jadgment. I say this without meaning any dis-
respect to the learned Judge, but it appears to me
that he missed the distinetion which was pointed
out by this Court in Ramgopal Ganpatrai Ruia v.
The State of Bombay(’), namely, that the expression
“sufficient grounds” occuring in ss. 209, 210 and
213 of the Code of Criminal Procedure does not
mean sufficient grounds for the purpose of convie-
tion, but means such evidence as is sufficient to put
the accused person upon trial by the jury. In ss.
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sion is “sufficient ground for proceeding” which
really means sufficient ground for proceding with
the complaint. Sufficient ground for proceeding
with the complaint is one matter and sufficient
ground for convicting an accused person is quite a
different matter. Itis this distinction which has
to be kept in mind and the failure to keep such a dia-
tinction in mind in the present case has resulted in
s manifest error. Debabrats Mookerjee, J. detailed
seven circumstances a8 those on which the com.
plainant relied in support of the allegation of
forgery. He then went on to deal those circum-
stances as though the funotion of the Court then
was to find out whether there was sufficient ground
for convicting the accused person. I refer parti-
cularly to the view expressed by the learned Chief
Prosidency Magistrate to the effect that one of the
documents in guestion might have been ante-dated
by Nalini Ranjan Sarkar himself. This was a
suggestion made on behalf of the accused persons
a8 a possible defence to the charge of forgery and
it was not the function of the Chief Presidency
Magistrate to consider the defence at that stage.
Debabrata Mookerjee, J. himself said :

“If, on the other hand, the Magistrate
has met the facts alleged by the complainant
by anticipating possible defences to the charge,
thus travelling beyond the facts themselves
and the inferences and the probabilities
legitimately raised by them, he muat be held
to have exceeded the allowable limits of an
initial test of the complainant’s story.”

Yet, the possible defence that Nalini Ranjan Sarkar
might have himself ante-dated the document was
not only considered by the learned Chief Presidency
Magistrate but was acoepted bv Debabrata
Mookerjee J.. This, in my opirvion, clearly demon-
strates the manifest error or injustioe whioh has taken
place in this case, though in the concluding part of his



28.CR. SUPREME COURT REPORTS 337

judgment Debabrata Mookerjes, J. expressed the
view that he did not consider that the Iearned
Chief Presidency Magistrate had over-stepped the
permissible limits of a preliminary probe into
the truth or otherwise of the complainant’s story.
He further said that in his view the learned Chief
Presidency Magistrate in sifting the materials
offered did not dispose -of them by anticipating a
possible defence of the parties; yet the one pos-
sible defence to the charge of forgery was that
Nalini Ranjan Sarkar might himself have ante-
dated the document in question and that very de-
fence was considered and accepted mot orly by
the learned Chief Presidency Magistrate but by
Debabrata Mookarjee, J. also.

The second mistake which led to a manifest
injustice was the refusal to take into oconsidera-
tion the cirumstances relating to the installation of
the City Exchange and the telephone number
“City 6091”. Debabrata Mookerjee, J. made no
orders on the application dated June 7, 1955. In
his final order he said :

“The application speaks for itgelf. I was
not prepared on that date to take any notice
of the new matters mentioned in that appli-
cation and I adhere to' my decision.”

In my view Debabrata Mookerjee, J. was grievously
in error in rejecting the application. As I have said
earlier, the circumstances relating to the instal-
lation of the City Exchange and telephone number
“City 6091” had a decisive bearing on the truth
or otherwise of the allegation of forgery and to
reject the application to take those circumstances
into consideration really amounted to a denial of
justice. Debabrata Mookerjee, J. took the view
that it was a new matter which could not be taken
into consideration and, pradoxically enough, the
argument before us is that not being a new matter,
it should not have been taken into consideration
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in connection with the second complaint. This
paradox clearly demonstrates the injustice that
will result from a failure to take into consideration
circumstances which are decisive of the allegations
made in the complaint. When the complainant
made an application fora certificate for appeal
to the Supreme Court against the arder passed by
Debabrata Mookerjoe, J., he forcefully contended
that the refusal to take notice of the ciroumstances
relating to the installation of the City Exchange
amounted to a denial of justice. This application
was dealt with by a Bench of two Judges of the
Calcutta High Court (Das Gupta and Bachawat, JJ.).
The learned Judges expressed the view that if they
were dealing with the matter, they would have
thought it right to refer to the ‘appropriate books
for ascertaining the date on which the City
Exchange came into ecxistence. They, howerver,
felt that the matter was within the discretion of
Debabrata Mookerjee, J. and they were not prepared
to give a certificate in a matter of discretion. An-
other point which was urged before that Bench
wasg this. The complaint was for offences triable
by the Court of sessions and the question which
the learned Chief Presidency Magistrate had to
put himself was not whether he, for himself,believed
the allegations to be true but whether the materials
before him were such that thereupon a reasonable
body of men might believe the allegations to be
true. The learned Judge said :

“In our judgment there is considerable
forco in this argument, but at the same
time we have to take notice of the fact that
this question does nnt appear to have been
decided by the courts.”

Since those observations were made, a decision has
been given by this Court and vhat decision supports
the contention {urged on behalf of the complainant.
The matter then came to this Court on an applica-
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tion for special leave, and special leave was granted
by this Court on February 13, 1956. An appeal
was filed in pursuance of that special leave, but
ultimately Promode Ranjan Sarkar withdrew his
appeal by filing a petition on February 3, 1959. In
that petition he stated that at the intervention of
common friends and well wishers of the parties,
he had settled his disputes with the respondents
therein and did not want to proceed with the appeal,
a statement which, in the circumstances of this
cage, amounts almost to compounding a felony.
The appeal was accordingly withdrawn on March 12,
1959. The present complaint, SarojRanjan Sarkar,
alleged in his petition of complaint that the with-
drawal of the appeal filed in this Court in the circu-
mstances stated above was due to undue influence
exercised by the accused persons. Whether that
allegation is cerrect or not can only be determined
after evidence has been led. There are, however,
circumstances which seem to me indicate that the
withdrawal of the appeal in this Court was for ths
purpose of defeating the ends of justice. The
aconsed persons must have realised that if the
evidence relating to the installation of the City
Exchange and telephone No.“City 6091 was avilable
and considered, then there would be no escape
from the position that the minutes of the proceed-
ings of the Board meeting of N. R. Sarkar and Co.
Ltd., dated January 18, 1948 must have been forged
and this aspect of the matter was very rightly em-
phasised by the learned Chief Prcsidency Magistrate
(Shri Bijayesh Mukherjee) who dealt with the
second complaint as also by the Special Bench of
three Judges who dealt with the matter on the revi-
sion applications made against the order of the
learned Chief Presidency Magistrate on the second
complaint. It is also worthy of note that this Court
must have granted special leave in respect of the
order passed on the first complaint, because it felt
that there were arguable points in support of the
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application for apecial leave, one of such points
apparently being the refusal to oonsider the cir-.
comstances relating to the installation of the City
Exchange. On the second complaint the learned
Chief Presidency Magistrate, as also the High Court,

"took those circumstances into consideration and

rightly held that those circumstances clearly indi-

cated that the allegations made in the complaint
were prima facie true. The learned Chief Presidency
Magistrate further held that having regard to the
antecedent circumstances, there was no undue delay
in filing the second complaint. He further held that
there was no intention to blackmail, in the sense
that one brother baving failed on the first com-
plaint, another brother was fraudulently trying
to start afresh the criminal Jaw in motion. These
findings of the learned Chief Presidency Magistrate
were acceptcd by a Special Bench of three Judges of
the Calcutta High Court. T have heard nothing in
the course of the arguments addressed before us
which would justify me to go behind those findings,
particularly in an appeal filed by special leave under
Art. 136 of the Copstitution. The learned Chief Pre-
sidency Magistrate and a Bench of three Judges of
the Calcutta High Court held specifically on the
second complaint that there was a prima facie case
and the dismissal of the first complaint resulted
in manifest injustice, T sec no reasons to differ
from the view thus expressed by the learned Chief
Pesidency Magistrate and the High Court.

For these reasons I have come to the conclu-
gion that there are no good grounds for interfering
with the judgment and order of the Special Beneh
dated December 22723, 1960. I would sccordingly
dismiss the two appeals.

The Judgment of Kapur and Hidaystullah,

JJ., was delivered by

KAPUR, J.—There are two appesls against the
judgment and order of the High Court of
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Caleutta which raise the question of competency of
asecond complaint in regard to the same matter
after the first complaint has been dismissed under
5. 203 of the Code of Criminal Procedure. The
respective appellants in the two appeals are P. N.
Talugdar and Sourindra Mohan Basu an attorney of
Calcutta against whiom process has been issued by
the Chief Presidency Magistrate Calcutta on a
complaint filed by the respondent Saroj Ranjan
Sarkar.

The facts of these appeals are these: In 1944

a private limited company—N. R. Sarkar & Co.,
Ltd.—was formed by the late Mr. N. R, Sarkar,
who was a well known financier and industrialist
and a public man of Bengal. This company was the
Managing Agent of several puplic limited companies
such as Hindusthan Development Corporation Ltd.,
Hindusthan Chemicals Limited, Hindusthan
Pilkington Glass -Works Limited etc. Mr.N. R.
Sarkar was the Managing Director of N. R. Sarkar
& Co., Ltd. Out of the share capital of this company
he held 4649 shares. His younger brother Fromode
Ranjan- Sarkar held 50 shares. Appellant P.N.
"Talugdar who was & paid employee of the
Hindusthan Cooperative Insurance Co., Ltd. held
300 shares and was a director of the Company and
Shanti Ranjan Sarkar, a son of N. R. Sarkar’s
deceased brother, held one share. As Mr.'N. R.
Sarkar became the Finance Minister in the West
Bengal Government, he obtained leave of absence
on January ' 4, 1948, from the directors of N. R.
Sarkar & Co. Ltd. for a period of one year which
was subsequently extended for another year. This
was by a .resolution passed on March 10, 1948,
Mr. N. R. Sarkar joined the Government on
January 23, 1948 and in August 1948 Dr. N. N,
Law became a director of N. R. Sarkar & Co., Ltd.

On July 31, 1951 Mr. N. R. Sarkar exzeouted
a deed of trust in respect of 2920 shares out of his
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holding in Hindusthan Cooperative Society Ltd.
and 3649 shares out of the shares held by him in
N. R. Sarkar & Co. Ltd. By this deed he appointed
as trustecs his younger brother Promode Ranjan
Sarkar, appellant I’. N. Talugdar and Dr. N. N.
Law and the beneficiarics under the trust deed were
his four younger brothers including the complainant
and Shanti Ranjan Sarkar, his nephew. It is
alleged that the balance of 1,000 shares was to be
kept iu trust by the appellant P. N. Taluqdar for
the benefit of his brothers and nephew. N. R.
Sarksr died on January 25, 1063.

It is alleged that a few days after the death of
Mr. N. R. Sarkar, the appellant, Sourindra Mohan
Basu in & casual manner inform.d Promode Ranjan
Sarkar that his brother N. R. Sarkar had executed
two documernts onec an unregistered doed of agreo-
ment dated January 19, 1948, appointing the appel-
lant P. N. Taluqdar as the Managing Dircctor of
N. R. Sarkar & Co., Ltd. and a deed of transfer
dated February 5, 1951, transferring 1,000 shares in
N. R. Sarkar & Co. Ltd. in his (I’. N. 1alugdar’s)
favour. Promode Ranjan Sarkar and his brothers
without giving much credence to this information
wanted to see the doouments but they were not
allowed to doso. OnJuly 31, 1953, appellant
P. N. Taluqdar resigned from the Hindusthan Co-
operative Insurance Society Ltd., in order to take
control of N. R. Sarkar & Co. Ltd., as its Managing
Director. This led to trouble between Promode
Ranjan ~arkar and the appellant P. N. Talugdar
and there was some correspondence between
Promode Ranjan Sarkar and the appellant P. N.
Talugdar which it is unnccessary to refer to. Ata
meeting of the Board of Directors of N, R. Sarkar
& Co., held on September 22, 1953, the appoint-
ment of appellant P. N. Talugdar as Managing
Director of N. R.  Sarkar & Co. Ltd., was renewed
for a period of seven years. This in spite of the
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protest of Promode Ranjan Sarkar and in spite of
the fact that that item was not on the agenda of the
meeting.

On October 1, 1953, Promode Ranjan Sarkar

took inspection of the agreement. On October 13,

1953, he took inspection of the Minute book and

_took photostat copies of some of the documents but
not of the resolution of January 16, 1948. It is

alleged that the appellants and other entered into

a criminal conspiracy and fraudulently forged
certain documents which in the complaint are des-

cribed thus :

(a) “An unregistered deed of agreement
purporting to have been executed by
the late Sri Nalini Ranjan Sarkar as
Governing Director of N. R. Sarkar
& Company Limited on 19th January
1948, (while he was on leave as
stated above) appointing accused No.
1 (P. N. Taluqdar) as the Managing
Director of N. R. Sarkar & Company
Limited on a remuneration of
Rs. 1,600-100-2,000/-per month and
the deed bears the signature of
accused No. 2 (S.N. Basu) as the

" sole attesting witness.

(b) A transfer deed in respect of 1000
shares of N. R. Sarkar & Co. Ltd.,
which has been entrusted to accused
No. 1 as stated before, transferring
them to accused No. 1 for an alleged
consideration of Re. 1,00,000 (Rupees
One Lakh} also purporting to have
been executed by the late Sri Nalini
Ranjan Sarkar on 5th February,
1961, with accused No. 2 as attesting
witness . both for the transferor and
transferee,
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(¢) Minutes of the proceedings of the
Board. Meetings of the said N.R.
Sarkar & Company Limited including
thosec of a meeting dated [6th
January, 1948, purporting to bear
the signature of the aforesaid late Sri
Nalini Ranjan Sarkar.”

These documents, it is alleged, are forged and
have been used and by the use of these forged docu-
ments a fraud has been perpetrated. On April 3,
1959, respondent filed in the Court of the Chief
Presidency Magistrate, Caleutca, & complaint under
sectsions 467, 471 read with s. 109 of the Indian
Panel Code against the two appellants, Dr. N. N. .
Law and A. Chakravarti. Document No. (b) above
is not the subject matter of the complaint because
& suit in regard to it has been filed and is pending
in the Calcutta High Court. On May 7, 1939,
proocess was issued against the appellants by the
Chief Presidency Magistrate. Before dealing with
the allegations in this complaint it is necessary to
give some further facts of the case.

On Decomber 12, 1953 Pramode Rajan Sarkar
laid an information with the Commissioner of
Police, Calcutta, against the persons against whom
the above mentioned complaint wau later filed. It
appears that the matter was investigated by the
police and by aletter dated February 16, 1854, the
Police Commissioner expressed the opinion that
there was no substance in the allegations which
were being made by Pramode Ranjan Sarkar
agamat, the appellants and two others. He stated,

vsesssess...] have given this matter very careful
consideration gone through various reports and
papers and even examined an important witngee
myself. My examination has led me to conclugion
that allegations are false and vexations.” On
Maroh 17, 1954, Pramode Ranjan Sarkar filed a
complaint under 88. 467,471 and 88.457, 471 read with
s, 109. After setting out the faots which have
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been given above and after referring to the three
documents which were alleged to have been forged
it was stated that the deed of agreement was
engrossed on a stamp paper purchased in the name
of P.D. Himmatsinghka & Co., a firm of solicitors,
ingtead of in the name of the parties; that the
redolution of January 16, 1948, which purported

to bear the signature of the deceased was in fact.

not signed by him ; that during the lifetime of
Nalini Ranjan Sarkar and after a considerable period
after his death the appellant, P. N. Talugdar, never
alleged that he had been appointed the Managing
Director of N. R. Sarkar & Co. Ltd., nor did even
appear from any resolution of the Board of N. R.
Sarkar & Co., that he was appointed the Managing
Director until September, 1953. Certain other
allegations which need not be set out at this stage
were also made in this complaint for the purpose
of showing that the appellants had been guilty of
forgery and for using forged documents and for
conspiracy. The matter was heard by the Chief
Presidency Magistrate Mr. N. C. Chakraborty who
after examining all the witnesses who were pro-
duced before him dismissed the complaint by an order
dated August 6, 1954. The learned Chief Presi-
dency Magistrate examined the handwriting
expert and after taking all the facts into considera-
tion he held :

“that the evidence on handwriting in-
cluding the opinion of the Handwriting
Expert does not support the complain-
ant’s version.”

Against this order the complainant Pramode
Ranjan Sarkar took a revision to the Caloutta High
Court which was heard by Debabrata Mookerjee,
J. Before him three contentions were raised (1)
that the Chief Presidency Magistrate erred in
examining the witnesses himself after he had recei-
ved the result of the enquiry held by Mr. A. B.Shyam,
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another Magistrate, under 8. 202, Code of Criminal
Procedure; (2) the learned Magistrate misunderstood
the scope of ss. 202 and ;203 and misdirected him-
self by insisting upon a standard of proof which
the law did not require at the initial stage when
the only question was whether the process should
issue or not and the third contention related
to the power of revision of High Court under
8. 439 when dealing with orders of a Chief Presi-
dency Magistrate. The learned Judge held against
the complainant, Pramodo Ranjan Sarkar on the
points that were raised before bim. He held that
it was open tothe Chief Presidency Magistrate to
examine witnesses ; (2) the learned Magistrate had
not misdirected himselt in regard to the scopeof ss.
202 and 203 and that he could dismisa the complaint
if in his judgment there was no sufficient ground for
proceeding. He also held that the order of Magis-
trate was liable to be interfered with if it was made
in disregard of the rules of procedure or it was 8o
grossly improper or 8o palpably incorrect as to
require & revision in the interest of justice. The
learned judge then examined the evidence which
had been produced before the Magistrate and ta-
king the various circumstances into consideration
discharged the rule and dismissed the revision,
holding that the complainant Pramode Ranjan
Sarkar was guilty of undue delay in teking action
against the appellants, because he came to know
on October 1s, 1453, as to the forged nature of the
documents and did not take any action till he
wrote to the Police Commissioner to which he got
reply on February 16, 1954, and he did not file
any complaint or take any action till march 17,
1954, and this delay was unexplained. He also
hold that the complainant Pramode Ranjan Sarkar’s
belief in regard to forgery was not established by
the evidence which had been produced because (1)
he came to know about the agreement complained
of in February, 1853, but he discredited it and did
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not take any action ; (3} that when the agreement

came up for renewal on September 22, 1953, for

another ferm of the-7 years he did not oppose it on
the ground that it was a forgery but on legal
grounds. The learnsd judge did not believe the
evidence of Pramode Ranjan Sarkar that up to
February, 1954, he considered it absurd that there
could be such a document. He referred to the
correspondence which passed between the complain-
ant and the appellant P. N. Talugdar. He also con-
sidered the evidence relating to the watermark and
the circumstances in support of the allegation of
the theory of forgery and not being satisfied with
the evidence he dismissed the revision petition and
thus the order of the Chief Presidency Magistrate
Mr. Chakraborti was upheld. It may be pointed
out that on behalf of complainant Pramode Ranjan
Sarkar an application was made on June 6, 1955,
drawing tho attention of the Court to the fact
that on the sheet of a paper on which the minutes
of the meeting held on January 16, 1948, had been
typed there was printed Telephone “City 6u91”
and that Exchange had not come into existence
till December, 1948. It was not stated when the
complainant came to know of this fact. The lear-
ned Judge did not pass any separate Order on this
application and did not take it into consideration in
his judgment.

Against this order an application was made
for a cartificate under Art. 134(l)(c) which was
dismissed but in that order this faot as to the City
Exchange coming into existence in December, 1948,
has heen taken note of. Pramode Ranjan Sarkar
then applied to this Court for Special Leave which
was granted on February 13, 1956, but the appeal
was withdrawn and was therefore dismissed on
March 2, 1959,
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on April 3, 1959, making the same allegations as
were.made by his elder brother Pramode Ranjan
Sarkar but there is one further allegation as to the
Teluphone City Exchange which did not find place
in the previous complaint, In this complaint after
referring to the facts which have been set out above
it was alleged in paragraph 5 as follows : —

“That in order to assume complete con-
trol over N. R. Sarkar & Co., Ltd. and the
concerns under its Managing Agency, the
accused, entered into a criminal conspiracy
with each other and others unknown, to dis-
honestly and fraudulently forged a Deed of
Agrecment, a Deed of Transfer and make a
false document, to wit, minute book of N, R.
Sarkar & Co. Ltd., and in pursuance thereof
dishonestly and fraudulently forged and/
or caused to be forged and used as genuine
the said documents.”

The grounds for forgery were that the unregis-
tered deed dated January 19, 1948, was engrossed
on a stamp paper purchased in the name of M/s.
P. D. Himmatsinghka & Co; that the late N. R.
Sarkar was on leave granted by the company and
he never attended any meeting of the Board for
more than four years as long as he was a Finance
Minister; that the signature of Mr, N. R. Sarkar
on the resolution dated January 18, 1948, was
forged; that during the lifetime of N.R. Serkar it was
never given out by the appellant P. N. Talugdar
that he had been appointed a Managing Director,
that in none of the papers and correspondence and
resolutions of the Board until September, 1953, does
it appear that the appellant, P. N. Taluqdar, was
its Managing Director; that the appellant P. N.
Talugdar continued to hold his postin the Hindusthan
Cooperative Insurance Society Ltd. up to the end
of July, 1953; that the signature in the deed of
appointment was halting and appeared to be a
forgery even to the naked eyes; that the resolution
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for renewal for seven years was passed inspite of
the protest of Pramode Ranjan Sarkar who was &
director of N. R. Sarkar & Co. Ltd., and inspection
of the deed of appointment was not given to Pramode
Ranjan Sarkar in spite of his demands. It was
further alleged that the resolutions of the Board of
Directors were all on loose sheets of paper, that the
gignature on the resolutions were forged; that there
was internal evidence to show that the genuine
minutes book had been dishonestly changed; that
the minutes of the preceedings of the Board of
Directors said to have been held on January 16,
1948, were ona typed sheet; that the Telephone
No. “City 6091” was printed thereon andsthe City
Exchange was not in existence in January, 1948,
but came into existence in December, 1948. It was
prayed that the accused named therein which in-
cluded the two appellants be proceeded against
under 88, 467, 471 read with 5. 109 of the Indian
Penal Code. It will be noticed therefore that all
the allegations made by Saroj Ranjan Sarkar are
the same as those made by Pramode Ranjan Sarkar
except in regard to the City Exchange Telephone
Number.

This complaint was accompanied by an
affidavit not of complainant Saro] Ranjan Sarkar
but of Shanti Ranjan Sarkar, his nephew. In
paragraphs 1 to 7 of this affidavit he stated that the

facts in regard to.the Calcutta City Exchange were

matters of public history as they were duly pub-
lished in the ecolumns of -‘statesman” dated Decem-
ber 29, 1948, and he also stated ““that I am aware
of the facts and circumstances stated above,” but
he did not say as to when he came  to know about
the City Exchange matter. It may also be noted
that in the application which was made by the
complainant Pramode Ranjan Sarkar in the High
Court before Debabrata Mooksrjee J., it was sub-
mitted that judicial notice be taken of the new
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'-'telephone ‘exchange under 8. 57 but it wasnot .
‘stated as to when that complainant came to know '
- about the new Telephone Exchange Number. . That - -

‘fact - has ‘been stated in- the a.ﬁ‘ida.wt of Shantl__ '

o5 Ran]an Sarkar in almost the sgame vague manner.

" The learned Chlef Presxdency Magistrate, who -
took cognizance of . the ‘second complaint, Mr.

. Bijoyesh Mookerjee,. after. considering the  whole

"~ material plac2d- before him- issued process against e
- the appellants.only.’ “He held that there was no.

- delay on the part of the’ respondent in making the
- complaint; that .the- previous complaint ‘and the

result thereof was no bar to the filing of the second

‘complaint; that the complaint was not brought W]th. :
- & view to ‘blackmail the accused . including -the

" appellants, that what the brother of the reqpondent
- did, did not lay the respondent open to the charge
. - of blackmail. On the merits he took into considera-
- tion the fact in regard to the City Exchange of

‘which according to the learned Magistrate he could
take judicial notice under s. 57 of the Evidence Act.
. He compared various signatures of the late N. R.

Sarkar'and after considering the elaborate order of
hlS predecessor he said :— S

"~ - “I_have read and. re- read it and with
- iilespect too due to one of his eminance, bnt it
" is ‘'my misfortune that I have not been per- -
" -~ suaded. There are various other considera-
" tions* which " point to the ineluctable prima

- facie .conclusion of. forgery. But it is not

proper that I burden my order with a!l that
at thIS stage.”

He held tha.t he was satlsﬁed a,bout the truth of the

* allegations and. there was sufficient ground for

proceeding against the appellants under s. 204,

" Criminal Procedure Code and ‘he therefore -issued

- - .- process against them but did not issue any process

..~ against Dr. N. N. Law and Amlya. Cha.krava.rty who -
- were accuscd Nos .3 and 4. ' :



2 SCR. SUPREME COURT REPORTS 361

Against this order a revigion was taken by the
appellants to the High Court and rule was issued
against the Chief Presidenoy Magistrate to show
cause why his order should not be set aside. He
gshowed cause and the matter was heard by a Divi-
sion Bench consisting of P. B, Mukerjee and H. K,
Bose, JJ., and the matter was referred to a larger
Bench becaise of the importance of the questions
of law which arose in the case.

Three questions were raised before the Special

Bench, (1) whether undsr the appellate side rules of
the High Court it was competent for a Division
Bench consisting of two judges to refer any matter
to a larger bench for decision in & criminal matter;
(2) whether a second complaint could be enter-
tained on the same facts after a previous complaint
* had been dismissed; and (3) whether the complaint
‘could be taken cognizance of by the Magistrate
in the absence of a sanction under s. 196A of the
Criminal Procedure Code. Onall these three points
~ the finding of the Special Bench was against the
- appellants. It held that the attention of the Chief
. Justice haviag been drawn to the fact that the case
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involved questions of importance it was open to him -

in the exercise of his inherent jurisdiction to
refer the case to a larger beneh and therefore the
reference was not illegal. - In regard to the filing of
a second complaint it held that a fresh complaint
could be entertained after the dismissal of previons
complaint under s, 203 Criminal Procedure Code
when there was manifest error or manifest miscarri-
age of justice or when fresh evidence was forth-

goming. The Banch was of the opinion that the

fact in regard to the City Telephone Exchange was
a new matter and because Pramode Ranjan Sarkar
was not permitted to take a photostat copy of the
Minutes Book, it was possible that his attention
- was not drawn to the City Telephone Eschange
which was not in existence at the relevant time

~and that there was sufficient reason for Pramode
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Ranjan Sarkar for not mentioning the matter of
City Exchange in his complaint. It also held that
the previous Chief Presidency Magistrato Mr.
Chakraborty had altogethér ignored the evidence of
a large number of witnesses who were ocompetent to
prove the handwriting and signature of N.R.
Sarkar and he had no good reasons for not accept-
ing their evidence. It could not be said therefore
that there was a judicial enquiry of the matter
before the previous Chief Presidency Magistrate ;
the decision was rather arbitrary and so resulted
in manifest miscarriage of justice. The Court was
of the opinion therefore that there was no reason
to differ from the finding of the Chief Presidency
Magistrate Mr. Bijoyesh Mukerjee and that there
was a prima facie case against the appeliants,
The rules were therefore discharged. It is against
this judgment and that the appellants have come
in appeal to this court by Special Leave.

Four appeals were filed by the two appellants,
two against the order of the High Court of Caleutta
dismissing,the revision petition and two against the
order of the High Court refusing a certificate under
Art. 134 (1) (¢) of the Constitution. As this Court
grantsd special leave against the order of the High
Court diemissing the Revision Petition the two
appeals against the order refusing a certificate
under Art. 134 (I1)(c) became infructuous and
therefore were not pressed. It isonly the appeals
against the judgment and order of the High Court
refasing to quash the order of the learned Chief
Presidency Magistrate, Mr. Bijoyesh Mukerjee,
which survive for decision.

The first question to be decided and that is
the most vital question in the case is, whether the
gecond complaint filed by Saroj Ranjan Sarkar
responrdent should have been entertained ? This
complaint was brought on April 3, 1959, the appeal
in this Court brought by Pramode Ranjan Sarkar
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the complainant in the previous complaint, having
been withdrawn on March 2,-1959. The respondent
holds no shares in N. R. Sarkar & Co. Ltd. Heis
abeneficiary under the deed of trust in trust in
regard to certain number of shares. In regard to the
unregistered deed of agreement appointing P. N.
Talugdar as Managing Director of N.R. Sarkar &
Co. Ltd., he can have no interest., As regards
the transfer deed of 1,000 shares of N. R, Sarkar &
Co. Ltd., which it is claimed were entrusted to
P. N. Talugdar appellant for the benefit of the
respondent and his brothiers, a separate suit has
been brought and is not the subject matter of the
criminal complaint, There then remains the resolu-
tion of the Board dated January 16, 1948,
which stands on the same footing as the
appointment to Managing Directorship and is
connected with that matter and relates to it.
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Under the Code of Criminal Procedure the |

subject of “Complaints to Magistrates” is dealt with
in Chapter XVI of the Code of Criminal Procedure.
The provisions relevant for the purpose of this

case are ss. 200, 202 and 203. Section 200 doals with =

examination of complainants and ss. 202, 203 and

204 with the powers of the Magistrate in regard to |

the dismissal of complaint or the issuing of process,
The scope and extent of ss. 202 and 203 were laid
down ‘in Vadilal Panchal v. Daltatraya Dulaji
Chadigaonker(’). 'The scope of enquiry under s. 202
is limited to finding out the trath or otherwise of
the complaint in order to determine whether
process should issue or not and s. 203 lays
down what materials are to be considered for the
purpose, - Under s. 103 Criminal Procedure Code
the judgment which Magistrate has to form must
be based on the statements of the complainant
and of his witncsses and the result of the investiga-
tion or enquiry if any. He must apply his mind
to materials and form his judgment whether or

(1) [1961] 1S.C.R. 1, 9, 10,
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not there is sufficient ground for proceeding.
Therefore if he has not misdirected himself as to
the scope of the enquiry made under s. 202, Crimi-
nal Procedure Code, and has judicially applied his
mind to the material before him and then proceeds
to make his order it cannot be said that he has acted
erroncously. An order of dismissal under s. 203,
Criminal Procedure Code, is, however, no bar to
the entertainment of a second comjlaint on the
same facts but it will be entertained only in
exceptional circumstances, o.g, where the previous
order was passed on an incomplete record or on
a misunderstanding of the nature of the complaint
or it was manifestly absurd, unjust or foolish or
where new facts which could not, with reasonable
diligence, have been brought on the record in the
previous proceedings have been adduced. It can-
not be said to be in the interests of justice that
after a decision has been given against the complain-
ant upon a full consideration of his case, he or
any other person should be given another
opportunity to have his complaint enquired into Allah
Ditta v. Karam Baksh{'), Ram Narain Chaubey v. Pang.-
chand Jain(?), Hansabai v. Ananda{®), Doraisami v,
Subramanics ¥). In regard to the adducing of ncw
facts for the bringing of a fresh complaint the Special
Bench in the judgment under appeal did not accept
the view of the Bombay High Court or the Patna
High Court in cases above quoted and adopted the
opinion of Macleam, C.J. in Queen Empresc v.
Dolegobindu Das(*) affirmed by & full Bench in Dwarka
Nath Mandal v. Benimadhab FPunerji (). Tt held
therefore that a fresh complaint can be entertai-
ned where there is manifest error, or manifest
miscarriage of justice in the previous order or when
fresh evidence is forthcoming.

The Chief Presidency Magistrate in the
complaint filed by respondent, held that the second
ocomplaint was not unduly delayed ; that a. 203 is
not a bar to the second complaint and that the

(1) 1L.K,12Lah 9, 12. () A TR (1649; Pat 25,
13 A.lLR )49 Bom 384. (4} ALR. (191%) Mad, 11 4.
{5) {1900) 1.L.K. 28, Ca). 211,216, 6} (1501 1.L.R. .8 Cal. (52,
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complaint was not with a view to blackmail the
persons accused. On the merits he held that the
mivutes of the proceedings of January 16, 1948
were typed on a sheet of paper with Telephone No.
“City 6091” and the City Exchange cafme into
existence later in the year and that on his compar-
ing the signatures of N. R, Sarkar it appeared that
the signature was-a forgery. He said :

“And governing myself by this test, I
held that forgery is there prima facie and
only prima facie.”

These then were to facts on which the learned
Presidency Magistrate Mr. B. Mukherjee came to
a conclusion different from that of his pretlecessor
Mr. Chakravorti, who had inquired into the
conplaint of Pramode Ranjan Sarkar, as to the

forged nature of the signatures of Mr. N.R.

Qarkar.

Taking first the question of fresh evidenoce,
the view of some of the High Courts that it should
be such that it could not with reasonable diligence
bave been adduced is, in our opinion, a correct
view of the law. It cannot be the law that the
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complainant may first place before the Magistrate

gome of the facts and evidence in his possession
and if he fails he can then adduce some more
evidence and so on. That in our opinion, is not a
correct viw of the law,

The next point to be considered is, was the
mention of the telephone number “City 6091” on
the note paper on which the resolution was typed
a matter of which the previous complainant Pramode
Ranjan Sarkar was unaware and was it a fact which
with reascnable diligence he could not place be-
fore the Magistrate., In the complaint filed by
Pramode Rajan Sarkar no rcference was made to
the City Excharge. It is true that the question was
sought to be raised as a fresh piece of evidence
before Debabrata Mookerjee, J. and it was noy
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considered by him but it was not stated before him
when tho then ocomplainant came to know of this
fact. Acoording to a copy of the Day Book entry
by Mr. Bimal Chandra Chakravarty, Solicitor for
the previous complainant Pramode Ranjan Sarkar,
dated October 13, 1953, photostat copies were taken
of the share transfer deed and portions of the
agreement dated January 19, 1948 and inspection
of the Minutes Book was also taken but the request
of the complainant to take photostat copies of cer-
tain resolutions was refused, by the appellant S. M.
Basu. It is significant that according to this entry,
Santi Ranjan Sarkar was acting as the agent of
Pramode Ranjan Sarkar and was present at the
time of the inspection. After this inspection was
taken, Pramode ilanjan Saikar discussed with his
Legal Advisers the peouliarities noted in the impugned
documents. This is what he (Pramode Ranjan Sarkar)
stated as a witness before the Chief Presidency
Magistrate. His evidence also shows that he inspected
the Mirutes Book though after much “recriminations.”
Witness Shibakali Bagchi stated that Minutes Book
of N. R. Sarkar & Co. Ltd., was examined by him
and that it appeared to him that the book was not
genuine and Pramode Ranjan Sarkar complained
that some of the signatures were forged. It appears
from the statement of Pramode Fanjan Sarkar that
the appellant S. N. Basu, did not let them take
photographs of some of the pages of the Minutes
Book. It is not stated by either Bagchi or Pramode
Ranjan Sarkar of what documents they wanted to
take photographs which were refused. In the state-
ment of Bimal Chandra Chakrabarty, the Salicitor,
the same statement is made i. e., they wanted to
take photographs of some documents which were
not allowed to .be taken. The correspondence
produced by Pramode Ranjan Sarkar in his com-
plaint proceedings shows that the Minutes Book wa

produced for his inspection and was inspeoted.
Debabrata Mookarjee, J.,, in dealing with tae
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resolution of January 16, 1948, said that it was
not possible on the materials available considered
prima facie that the Magistrate’s finding suffered
from such a grave impropriety as to require inter-
ference by the Court, He was of the opinion
that the complainant could not have been
unaware of the resolution of January 16, 1948,
This he concluded from the following; that on
his own case Pramode Ranjan managed the affairs
of the Company along with the appellant P. N,
Taluqdar ; that although the proceedings of the
Board dated September 22, 1953, referred to the
resolution of January 16, 1948 yet the ouly protest
made against it by Pramode Kabpjan Sarkar was
the alleged legal difficulties consequent on rene-
wal of the appointment but its genuineness was not
then questioned and it was questioned for the first
time on March 17, 1954, when the complaint was
lodged.

Against the judgment and order of Debab-
rata Mookerjee J., Special Leave to appeal to this
Court was obtained and one of the points laken
in the application was that the resolution was
typed on a sheet of paper bearing Telephone No.
City 6091 although this Telephone Exchange did
not come into existence till December 28, 1948,
It is significant that Pramode Ranjan Sarkar
did not mention when he came to know about
the existence of this new fact. It was not,
therefore, made clear to the learned Judge
atleast upto that stage as to when, before or
after the filing of the first complaint Pramode
Ranjan Sarkar came to know about the existence of
this piece of evidence to which so much importance
is attached. Debabrata Mookerjee, J., also said in
his judgment that the affairs of the Company were
managed by Pramode Ranjan Sarkar and the
appellant P. N. Talugdar and that it was difficult
to believe that he (Pramode Ranjan) had no access
to the Minutes Book which showed that he himself
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had presided over several meotings and also that
there was nothing extraordinary about the proceed-
ings being typed on separate sheets of paper and
the sheets of paper being pasted in that Minutes
Book becaugse on some of them there wore his own
signatures and it was, difficult to believe that tam-
pering with the records went on “systematically” for
several months without Pramode Ranjan Sarkar
having scen the Book or detected tho tampering. It
was, therefore, impossible to blame the previous
Chief Presidenoy Magistrate if ho held in those
circumstances that there was no forgery in the
Minutes Book or tampering with it. The following

passage from the learned Judge’s judgment is
significant :—

‘“Photographs of the impugned documents
were taken on the 13th Ootober whon the
Minutes Book was inspected. On the last
mentioned date the complainant was certain
about the entiro book having been tampered
with; but nothing appears to have been said
about it, no challenge made, no protest
ontered until full five months passed when at
laat the silence was broken and the complaint
was lodged on the 17th March, 1954, It is -of
course not known what was said about it in
the-information to the police. These circums-
tances aro explicit in the complainant’s case.
That case has only to be presented for these
features to be seen, and the Magistrate could
not possible havo overlooked them. His
clear finding is that the Minute Book is
genuine. I am not in a position to say it is
improper on a prima facie consideratvion of
the evidence offered.”

Dealing with the question whether the signa-
tures of N. R. Barkar wore forged, the learned

Judge agreed after considering the whole evidenoe
that the signatures were not torged.
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The complaint of the present complaint Saroj
Rajan  Sarkar specifically mention the City
Exchange and that it came into existence later.
He also alleges that this fact was not known
to the previous complaint, Pramode Ranjan
Sarkar, and in support therois the affidavit
of Santi Ranjan Sarkar. Significantly enough in
that affidavit also it is not stated as to when the

deponent came to know about this alleged new fact
. of the Telephone City Exchange. All that the
- affidavit says is that it is a matter of history and
- was published in the Statesman of December 29,
1948, There 13 no evidence on the record to show
as to when the matter of <City Exchange”
came. to be known to the persons who were then
and two those who are now prosecuting the crimi-
na! complaints. The document which we have
referred to above i.e., the letter written by the
Solicitor dated October 13, 1953 shows that Santi
Ranjan Sarkar was present ag agent of Pramode
Ranjan Sarkar at the time of the inspection. The
complaint filed by Saroj Ranjan Sarkar states :—

~ “That with great difficulty the documents
In question were inspected, certified truo
copies of the alleged resolutions of the Board
meetings were obtained and photostatic
copies of material portions including alleged
signatures of late Sri Sarkar on the said
Deed  of Agreement and on the Deed of
Transfer could be obtained, as will appear
from correspondence in this respect.”’

In- the complaint filed by Pramode Ranjan
Sarkar exactly the same language was used in
paragraph 10 of the previous complaint. If certi-
fied copies were obtained by the complainant
Pramode Ranjan Sarkar and inspection was taken
by Santi. Ranjan Sarkar for Pramode Ranjan Sarkar
and by his Soliciter and the facts are as they are
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stated above, it is difficult to hold that the fact in
regard to the City Exchange was not know to the
complainant in the first complaint and was a new
fact which could not, with reasonable diligence, be
adduoced by him,

The next question which arises is whether the
order of the previous Chief Presidency Magistrate
who decided Pramode Ranjan's complaint, was
manifestly absurd or unjust and resuited in a mani-
festly unjust order. The Special Bench of the
High Court has held that it was so because (1) the
Magistrato ignored the evidence of & large number
of witnesscs who were competent to prove the band-
writing and signature of the late Mr. N. R. Sarkar ;
(2) he “set aside” the report of the enquiring
Magistrate, Mr. A.B. Syam for reasons which can-
not be held to be proper and judicial reasons;
(3) He said in his order that Mr. N. R. Sarkar might
himself have ante-dated the documents thus accep-
ting a possible defence for which there was no basis
before him ; and (4) he relied upon his own com-
parison of the disputed signatures of Mr. N. R.
Sarkar. On these grounds the Special Bench was
of the opinion that the decision of the firet Magis-
trate was rather arbitrary and so resuited in mani-
fest miscarriage of justice. The question is whether
Mr. N.C. Chakrabarti, the previous Presidency
Magistrate had applied his mind to the evidence
which was produced before him and keeping
in view his functions as a Magistrate, he gave his
dcoision. It is not neocessary to refer to the various
findings given by him, Thy are set out and consi-
dered in the judgment of Debabrata Mookerjee, J.
and he (that learned Judge) has commented upon
all the infirmities in that order which were brought
to his notice.

The previous Chief Presidency M&Jgistmtfe
found that the Deed of Agreement dated January
19, 1948 was ot & forged document. He referred
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to the evidence without analizing it. He said that
the complainant examined persons who know the
signature of the late Nalini Ranjan Sarkar and
they doposed as to the manner in which Nalini
Ranjan Sarkar used to sign. After making a
reference to the gist of the evidence submitted
before him and to the report of Mr. A. B, Syam,
Presidency Magistrate, he (the learned Chief
Presidency Magistrate) came to the conclusion :

“For the reasons above, [ find that
the evidence on handwriting including the
opinion of the Handwriting Expert
does not support the complainant’s ver-
gion.”

Again in a later part of his order he found
that the resolution of the Board of Directors dated
January 16, 1948 also was not forged and that the
endorsement of the appellant S. M. Basu, wag no-
thing more or less then the authentication of the
common seal of the Co., and he, therefore, agreed
with the finding of Mr. A.B. Syam that there was
no case against S. M. Basu, appellant but disagreed
with him in regard to the other appellant, P. N.
Talukdar. When the mauter went to the High
Court, Debabrata Mookerjee, J., first considered as
to when the revisional power of Court to interfere
should be exercised. Thenhe discussed the seven
circumstances which were relied upon by the then
complainant Promode Ranjan Sarkar in support
of the allegations of forgery. After dealing with
these various points raised he held :—

“It may be that one or two items of evi-
dence were not specifically referred to in the

- Order but- that does not necessarily imply
that those items of evidence were not
present to the mind of the Magistrate.
After all a Magistrate is only required to
record briefly his reasons for dismissing
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& complaint. The Magistrate’s order, [ think,
is fairly well.”

The learned Judge then discussed the question

8aej Bavjan Suker of delay and held that Pramoas Ranjan Sarkar

Kapur J,

had considerably delayed the bringing of the com-
plaint. He also beld that the Deed of Agreement
which was alleged to be a furgery had not been so
proved and he gave varivus reasons, one of them
being that at the ineeting of the Board of Directors
dated September 22, 1453, the then complainant
did not oppose the renewal on the ground that the
Agreemeont was forged or did not exist, but on legal
grounds. Then the learned Judge referred to the
correspondonce which had passed between the then
complainant Pramode Ranjan Sarkar and the
appellant P.N. Talukdar and said :

It is therefore clear that the evidence
which the complainant offered in support of
his case contained prima facie on the first
aspect sufficient materials for distrusting
the truth of the story and I cannot see
how the Magistrate’s order can be challenged
in revision on the ground of impropriety as
respects the Deed of Agreement.

The learned Judge then referred to other aspects of
the case i.e., the evidence of the Deputy Controller
of Stationery, P.W, 15. He also rofen'ed to finding
of tho previous Chief Presidency Magistrate that it
was difficult to believe that the coplainant should
have been uhaware of the resolution of January 16,
1948 and after referring to all these various quos-
tions raised, he disminssed the petition.

Can it bo said in these oiroumstances that
there has been a manifest error resulting in the
passing of an unjust order ! That in our opinion,
has not been made out. The order of Debabrata
Mookerjee J., who reviewed the findings of the
previous Chief Presidency Magistrate, shows that the
criticism that that the learned Magistrate did not
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consider the whole evidence is not justified. Taking
the evidence into consideration he came to
the conclusion that there was no ground to proceed
and, therefore, refused to issue process. In his
opinion the evidence was not worthy of credit and
he was not satisfied with the correctness of the com-

plaint and dismissed it as he was entitled to do on

those findings. See Gulab Khan v. Gulam
Mohammad Khan (') which w_s approved in Vadilal
Panchal v Dattatraya Dulaji Chadigaonker(®). In the
circumstances the order made by the previous Chief
Presidency Magistrate was not "any manner mani-
festly absurd unjust or foolish, nor can it be said
that the Magistrate ignored in any principles which
were necessary to apply under ss. 202 and 203 of
the Criminal Procedure Code nor is the order
contrary to what was said in Ramgopal Ganpairai
Ruta v. State of Bombay (*). That was a case in
which the rule in regard to the commitment proceed-
ings and the power of the Committing Magistrate to
commit was discussed and the expression “sufficient
grounds” in ss. 209, 210 and 213 of the Code of
Criminal Procedure was interpreted. That was
not a case dealing with the powers of the Magis-
trate under ss. 202 and 203 which was specifically
raised and decided in Vadilal Panchal's case (3). In
Ramgopal Ganpairas Ruia’s case (*) the following
observations of Sinha J., (as he then was) in regard
to the expression “sufficient grounds” are perti-
nent :

“The controversy has centred round interpre-
tation of the words “sufficient grounds”,
ocourring in the relevant sections of the
Code, set out above. In the earliest case
of Lachman v. Juals (1882) LL.R 5 All
161, decided by Mr. Justice Mahmood in
the Allahabad High Court, governed by
8. 195 of the Criminal Procedure Code of

(1) A.LR. 1927 Lah, 30, (2) [1961] 1 S.C.R.19,10
3) [1958] S.C.R, 618, 634.
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1872 (Act No. X of 1872), the. eminent
judge took the view that the expression
“sufficient grounda™ has to be understood
in a wide sense including the power of the
magistrate to weigh evidence. In that
view of the matter, he ruled that if in the
opinion of the w:agistrate, the evidence
against the accused ‘“‘cannot possibly
justify & conviction'’ there was nothing in
the Code to preve nt the Magistrate from
discharging the accused even though the
evidence consisted of statements of wit-
nesses who claimed to be eye-witnesses,
but whom the magistrate entirely dis-
credited. He also held that the High Court
could interfere only if it came to the con-
clusion that the Magistrate had committed
a material error in discharging the accused
or had illegally or improperly underrated
the value of the evidence. Thus, he
overruled the contention raised on behalf
of the prosecution that the powers of the
committing Magistrate did not extent to
weighing the evidenco and that the ex.
pression ‘‘sufficient ground” did not in.
clude the power of discrediting eye-wit-
nesses. Though the Code of Criminal
Prooedure was several timese substantially
amended after the date of that decision,
the basic words ‘sufficient grounds” have
continued throughout. That decision was
approved by a Division Benoch of the
Bombay High Court In re Bas¢ Parvats
(1910) I.L.R 35 Bom. 163 and the obser-
vations aforesaid in the Allahabad deci-
sion were held tobe an accurate statement
of the law as contained in 8. 201 of the
Code, as it now stands, The High Court
of Bombay held in that case where the
evidence tendered for the posecution is
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totally unworthy of oredit, it is the duty

of the Magistrate to discharge the accu- .

sed. It also added that where the magis-
trate entertains any doubt as to the
weight or quality of the evidence, he
should commit the case to the Court of
Session which is the proper authority to
resolve that doubt and to assess the value
of that evidence.”

Debabrata Mookerjee J., in the revision
against the order of the previous Chief Presidency
Magistrate accepted the finding of that Magistrate
in regard to the delay. The present complaint
out of which this appeal has arisen was filed after
the appeal in this Court arising out of thiscomplaint
was withdrawn by Pramode Ranjan Sarkar. Can it
be said that this is not an abuse of the process of
tho Court—one brother who was a Director of the
Company and who would be interested in the
Managing Directorship of the Company and the
regolutions passed in regard to that office, brought
a complaint in 1954 which was dismissed both by
the Magistrate and the High Court. Appeal
against the order of dismissal brought in this court
was withdrawn on March 12, 1959. It was alleged
in his complaint by Pramode Ranjan Sarkar that
the present respondent was celluding with appellant,
P.N. Talukdar, who had offered his some kind of
monetary induceraent and that fact was deposed to
by the present respondent himself as a witness in
the previous complaint. He waited all this time
although he knew about the forged signatures of his
late brother on various documents and after at
least the lapse of five years he brought a fresh com-
plaint on the same facts. Neither he has disclosed
a8 to when he came to know about the City Ex-
change nor hav- Santi Ranjan Sarkar and Pramode
Ranjan Sarkar, which cannot therefore bs said to be
a fact which could not with reasonable diligence
be a lduced -at the time of the previous ocomplaint.
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The argument that this Court gave Special Leave
in the case of Pramode Ranjan Sarkar and there-
fore there were points of importance is, in the cir-
cumstanoes of this case, & neutral circumstance and
that fact cannot be used as a point in favour of the
respondent.

In these ciroumstenoces, we are of the opinion
that the bringing of the fresh complaint is a gross
abuse of the process of the Court and is not with
the object of furthering the interests of justice,

In regard to the power of reference to a larger
Bench, we are in agreement with 8. K. Das, J., and
in the circumstances it i unnecessary to express an
opinion as to the applicability of 8. 196A Criminal
Procedure code to the facts of this case.

For these reasons we allow the appeals, set
aside the order of the High Court and of the learned
Chief Presidency Magistrate. and dismiss the
oomplaint.

By Courr : In acoordance with the judgment
of the majority, the appeal is allowed.

Appeal allowed.
THE MUNICIPALITY OF ANAND
9.

STATE OF BOMBAY

(B. P. Smxma, C. J., A. K. Sargar, K. C.Das
Gurra, N. Rajagorara Ayvvancar and J. R.
MupBo1LXAR, JJ.)

Ociros  Tax—Imposition by Municipality—Order by
Government  prohsbiting imposilion—Validity  of—Bombay
Disirict Municipal Act, 1901 (Bom. of 1907}, ». §9—Conslitu-
tion of India, Art. 14.

After following the procedure prescribed by the Bombay
District Municipal Act, 1901, and after obtaining the requisite
sanction of the Government, the appellant imposed an octroi
tax on milk brought within its limits for consumption, use or
sale therein.  Shortly afterwards the Government passed an



