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THE ASSOCIATED HOTELS OF INDIA, LTD.
AND ANOTHER

v.
R. B. JODHA MAL KUTHALIA.

(B. P. Sivma, C. J., J. L. Karur, P. B. GAJENDRA-
GADEAR, K. Sussa Rao and K. N. Waxcuoo, JJ.)

Partition. of India—Creation of two Dowminions, India and
Pakistan— Formation of new provinces and transfer of territories—
Decree passed by Federal Court of Pakistan—W hether executable in
India—Evacuee laws—Whether affect such decree—The Indian
Independence Act, 1947, s. 9—The Indian Independence (Legal
Proceedings) Order, 1947, arl. 4, cls. 1, 2, 3—Code of Civil Proce-

dure, 1908 (V of 1908), Q. 45, 7. I5. /-

On October 2, 1946, the Associated Hotels of India Ltd.,
and its managing director, Mohan Singh Oberoi, appellant 1 and
2 respectively, entered into an agreement with the respondent
for purchasing certain property from the latter for a price of
Rs. 52,75,000 and paid Rs. 5 lacs as earnest money; but as the
respondent’s title to the property was found to be defective the
sale was not completed. The appellants filed a $uit in the Court
of Senior Subordiniate Judge at Lahore for the recovery of
Rs. 5,10,@60 which included the earnest money and interest
accruing thereon, and the suit was decreed for Rs. 5,08,333/5/4

-with future interest in favour of appellant No. 2 on March 14,
1949. The claim of appellant No. 1 was rejected. On appeal
by the respondent the High Court at Lahore reversed the decree
of the trial court and dismissed the suit on November 21, 194g.
The Federal Court of Pakistan on appeal by the appellants
allowed the appeal of appellant No. 2 on December 21, 1953,
and restored the decree passed in his favour by the trial court,
After the %)assing of the decree by the trial court and before the
decision of the respondent’s appeal in the Lahore High Court
the appellants had put the decree in execution which was
stayed at the request of the respondent on condition that the
respondent should deposit Rs. 3,00,000 in the High Court and
furnish security for the balance of the decretal amount. In
course of the execution proceedings and .after the Federal
Court’s decree in favour of appellant No. 2 the main question
that arose, inter alia, was whether the deposited sum of
Rs. 3,00,000 should be applied towards the satisfaction of the
decree of the Federal Court and paid to the decree-holder. after
transferring it to India or whether the custodian of evacuee pro-
perty in Pakistan was entitled to the money as evacuee property.

The decree-holder and the judgment-debtor were both agreed

that the money in question vested in the decree-holder and
34
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1960 should as requested by him be either transmitted to India or
-~ paid to him, This was resisted by the custodian and the High
The Associated Court held that the money could not be transferred to India,
Hotels of India, and directed the custodian to report what interest any evacuee
Ltd. & Another had in the money. It was under these circumstances that the

v. appellants made the present application to the Punjab High
ft. B. Jodha sfal Court (India) under O. 45, 1. 15, and s. 151 of the Code of Civil
Kuthalia Procedure with a prayer for transmitting to the Ccurt of the

Senior Subordinate Judge, Simla, the proceedings between the
parties for execution of the said decree in accordance with the
provisions applicable for execution of original decrees passed by
the said Judge. Their contention was that as a result of the
provisions of Art. 4(3) of the Indian Independence (Legal Pro-
ceedings) Order, 1947, the decree passed in favour of appellant
No. 2 by the Tederal Court of Pakistan had become executable
in India as if it had been passed by the Supreme Court of india.
The respondent resisted this on the grounds that the applica-
tion was not entertainable and the decree could not be executed
in the absence of a certificate as required by 0. 21, r. 6(b) of the
Code of Civil Procedure, that the decree did not attract the
provisions of Art. 4(3) of the Order and that the decree in ques-
tion having vested in the Custodian appellant No, 2 was not
entitled to execute it. The relevant portion of Art. 4 of the
Indian Independence (Legal Proceedings) Order, 1947, runs
thus :—

* Notwithstanding the ‘creation of certain new provinces
and the transfer of certain territories from the Province of
Assam to the Province of East Bengal by the Indian Indepen-
“dence Act, 1947,—

(1) All proceedings pending immediately before the
appointed day in any civil or criminal court (other than a High
Court) in the Province of Bengal, the Punjab or Assam shall be
continued in that court as if the said Act had not been passed,
and that the Court shall continue to have for the purpose of the
said proceedings all the jurisdiction and powers which it had
immediately before the appointed day ;

{(2) Any appeal or application for revision in respect of
any proceedings so pending in any such court shall be to the
court which would have appellate or as the case may be revi-
sional jurisdiction cver that court if the proceedings were insti-
tuted in that court after the appointed day, and

(3) effect shall be given within the territories of either of
the two dominions to any judgment, decree, order or sentence of
any such court in tire said proccedings, as if it had been passed
by a court of competent jurisdiction within the Dominion.”

Although the High Court held that the decree sought to be
executed fell under Art. 4(x) of the order and could be executed
under Art. 4(3) of the said order, it caine te the conclusion that
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the " Court of competent jurisdiction’’ was the Senior Subordi- 1960

nate Judge at Simla and that the appellants should have filed S
their application under Q. 45, r. 15, Code of Civil Procedure in The Associafed
that Court. The High Court further held that the application Hofels of India,
was incompetent owing to absence of a certificate under O. 21, Lid. & Another
r, 6(b), of the Code, that the judgment debt was property and its v.

situs was Pakistan and that the decree vested in the Custodian R. 5. Jodha Mal
of Evacuee Property at Lahore and was not executable al the Kuthalia
instance of the appellants, Consequently the High Court dis-

missed the appellant’s application under O, 45, r. 25. On appeal

by the appellants on a certificate of the High Court,

Held, (Kapur, ]., dissenting), that the provisions of Art. 4 of
the Indian Independence (Legal Proceedings) Order, 1947, did
not apply to the decree sought to be executed by the appellants,
The pending proceedings to which Art. 4{1) of the order applied
would continue before the specified courts even though the
jurisdiction of the said courts might otherwise have been
affected by the passing of the Indian Independence Act or the
transfer of certain territories. Article 4(1)} could not be extend-
ed to pending proceedings in respect of which the trial court’s
jurisdiction was in no way affected by the passing of the Act or
the transfer of any territories.

Appeals would be taken against the judgments or orders
passed in the said proceedings in the same manner in which
they would have been allowed if the Original proceedings had
been instituted after the appointed day.

Protap Kumar Sen and Anr. v. Nagendra Nath Mazumdar,
A.LR. 1951 Cal. 511, Ahidhar Ghose v. Jagabandhu Roy, A.LR.
1952 Cal. 846, Naresh Chandra Bose v. Sachindra Nath Deb and
Ors., A.LR. 1956 Cal. 222, not applicable.

Per Kapur, J.—The High Court could and should have sent
down the decree in question to the Senior Subordinate Judge,
Simla, to execute it in accordance with law,

The efiect of Att. 4(1) and (3) of the Order was that * all
proceedings” meaning all suits"and other proceedings would
continue unaffected by the passing of the Act and the setting up
of two provinces of West Punjab and East Punjab, and also that
once a decree was passed or sentence pronounced by a court in
either of the new provinces of the two Dominions it was to be
given effect to as if it was a decree or order passed by a Court
of competent jurisdiction in the other Dominion. The ampli-
tude of the language of Art. 4 is not cut down by any wordsin
the article or the Order.

The meaning of the words '“appellate Jurisdiction ” as used
in cl. (2) of Art. 4 of the Order is not affected by the subsequent
extension of restriction of the jurisdiction of the Court and the
decree of the Federal Court of Pakistan is covered by these
words.
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rgbo The word " effect” in cl. (3) of Art. 4 is wider than the

, words ' enforce " or " execute " and is not equivalent to “ being
The Associated  epforced ™ by suit on a foreign judgment,

};:’;‘1;"{4 ’"::'t‘ Clause 3 of the Art. 4 is in the nature of a deeming clause
A G ANGEREY o nd makes the decree of the Pakistan Court {West Punjab) a

P. B. Jodha M“[?ﬁ::;?:) of a court of competent jurisdiction in East Puniab

Kuthalia

Situs of the decree was not Pakistan alone but by a fiction
of law the decree was a decree of a court of competent jurisdic-
tion in what was the Dominion of India.

The provisions of the evacuee law in Pakistan would not

affect the rights of the appellant to execute the decree in ques-
tion in India.

Civi APPELLATE JoURrispicrion : Civil Appesl
No. 320/58.

Appeal from the Judgment and Order dated the
22nd January, 1957, of the Punjab High Court in
Civil Misc. No. 24/C of 19565.

D.N. Pritt, S. N. Andley, J. B. Dadachanji and
P. L. Vohra, for the Appellants.

C. K. Daphtary, Solicitor-General of India, A. V.,
Viswanatha Sastri and Naunit Lal, for the Respon.
dent.

1960. August 23. The Judgment of B. P. Sinka,
C. J., P. B. Gajendragadkar, K. Subba Rao, and K. N.
Wanchoo, JJ., was delivered by Gajendragadkar, J.
Kapur, J. delivered a separate Judgment.

Gajendragadkar . (FAJENDRAGADKAR J.—The Associated Hotels of
India Ltd., and its Managing Director Mohan Singh
Oberoi (hereafter called appellants 1 and 2 respective.
ly) had filed an aplication in the High Court of Punjab
under O. 45, r. 15 of the Civil Procedure Code for
executing a decree !passed by the Federal Court of
Pakistan in favour of appellant 2 and against Jodha
Mal Kuthalia (hereafter called the respondent). The
said application was dismissed but, on an application
made by the appellants under Art. 133(1) (a) and (c)
of the Constitution, the said High Court granted a
certificate to the aﬁpellants and it is with the said
certificate that they have preferred the present appeal
before this Court.
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It is necessary at the outset to state the material 7960
facts leading to the appellants’ application before the . “"= .
High Court under 0. 45, . 15. It appears that by an ., D} India,
agreement dated October 2, 19047, the respondent had 1.4 6 Another
agreed to sell to the appellants certain property v.
known as Nedous Hotel at Lahore for Rs. 52,756,000. R. B. Jodka Mal
In pursuance of the terms of the said agreement the  Kufhela
appellants had paid the respondent Rs. 5,00,000 by o
way of earnest money. It, however, turned out that
the respondent’s title to the property in question was
defective, and so the sale could not be completed.
That is why the appellants had to file a suit in the
court of the Senior Subordinate Judge at Lahore
claiming to recover from the respondent a sum of
Rs. 5,10,000; this amount included Rs. 5,00,000 paid
by the appellants to the respondent as earnest money
and interest acorned due thereon up to the date of the

_suit. In the said suit the trial judge passed a decree for
Rs. 5,08,333-5-4 with future interest thereon at 5%,
per annum in favour of appellant 2. The claim made
by appellant 1 was rejected. This decree was chal-
lenged by the respondent before the Lahore High
Court. The High Court upheld the contentions raised
by the respondent, allowed his appeal, set aside the
decree passed in favour of appellant 2 and dismissed
the appellants’ suit with costs. This decree led to an
sppeal by the appellants before the Federal Court of
Pakistan. The Federal Court in turn allowed the
appeal in favour of appellant 2 and restored the decree
passed in his favour by the trial court. This decree
was passed on December 21, 1953. The present
application made by the appellants in the Punjab
High Court under O. 45, r. 15 is intended to obtain
the execution of this decree.
 While the litigation between the appellants and the
respondent was thus proceeding in the courts in
Pakistan certain other events took place in regard to
the execution of the said decree to which reference
must now be made. After the trial court had passed
its decree and before the date of the decision of the
Lahore High Court, the appellants had put the decree
in execution and thereupon the respondent had

Gajendragadkar J.
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1960 applied for stay of the said execution before the
The tenciatea 1o8hOT€ High Court. On the said application the Lahore
Hotels of Indsa, (igh Court ordered that the exzecution taken out by
Lid. & Another the appellants should be stayed on condition that
v. the respondent should deposit a sum of Rs. 3,00,000 in
R. B. Joiha Malthe High Court and furnish security for the balance
Kuthalia  of the decretal amount. In accordance with this
Gajos dragadhar ], OTAET the respondent deposited the amount and furni.
‘shed the security. Subsequently when the Lahore
High Court allowed the respondent’s appeal he applied
for o refund of the amount already deposited by him,
and his application was allowed on December 186,
1949. On the same day, however, the Lahore High
Court directed that information of its order allowing
the respondent to withdraw the amount should be
given to the Custodian. The Custodian then moved
the High Court on December 20, 1949, for a review of
its order on the ground that the amount in question
was evacuee property and as such it vested in him.
These proceedings were pending before the High Court
when the appellants had taken their appeal before the
Federal Court of Pakistan against the High Court’s

decision.
After the Federal Court decreed the claim of appel-
lant 2 the said procoedings were taken up before the
High Court for final digposal. At this stage the res-
pondent made an application before the High Court
that the deposit of Rs. 3,00,000 should be applied
towards the satisfaction of the decree passed by the
‘Federal Court in favour of appellant 2 and he stated
that he wanted to withdraw his previous spplication
for the return of the said deposit (R. F. A. No. 31 of

1949).

Similarly appellant 2 filed a Civil Miscellaneous
Application {No. 120 of 1954) praying that the amount
of Rs. 3,00,000 deposited by his judgment.debtor
should bo transferred to India, or that, if it could not
bo so transferred, it should be held that the Custodian
was not entitled to the said amount and so it should
be paid to the decree-holder at Lahore, or that it
should be paid to such person other than the Custo-
dian as may be entitled to it. These two applioations
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along with the original petition filed by the Castodian
for a review of the High Court’s original order allow-
ing a refund to the respondent were heard together
by the High Court. o

The High Court noticed that both the judgment-

1960

The Associated

Hotels of India,

Ltd. & Another
-V

debtor and appellant 2 agreed that the amouat in ® B Jodha Ml

question vested in the decree.holder and should either
be transmitted to India or paid to him. The Custo-
dian, however, resisted this prayer. Under s. 4 of the
Pakistan Transfer of Evacuee Deposits Act, 1954, a
deposit made in a civil proceeding to which an
evacuee - was entitled and in which no muslim
was interested could be transferred to India pro-
vided that if the court was satisfied that if any of the
persons interested in the deposit was not an evacuee
the deposit shall not be transferred. It was under
the provisions of s. 4 that appellant 2 had claimed a
transfer of the deposit on the allegation that he was
an evacuee. The High Court, however, proceeded to
consider whether the amount of Ras. 3,00,000 belonged

Kuthalia

Gajendragadkar J.

exclusively to appellant 2, and held that on going

through the record it was satisfied that though the
decreo stood in the name of appellant 2 the amount
really belonged to the Associated Hotels Limited, and
it observed that it was not denied that among the
shareholders of the Associated Hotels Limited there
were muslims and non-evacuees. It was urged before
the High - Court by appellant 2 that since the decree
stood in his name he alone could execute it and no
question as to the title of appellant 1 could arise in
the proceedings before the court. Curiously enough
this contention was negatived and appellant 2’s prayer
for the transfer of deposit was rejected. How the
High Court could have considered the question of the
title of appellant 1 in view of the decree passed by
the Federal Court it is difficult to appreciate, How-
ever, on the view that it took the High Court_came to
the conclusion that since appellant 1 some of.whose
shareholders were muslims and non-evacuees: was
entitled to the deposit appellant 2 was not entitled to
claim the transfer of the deposit to India. In the
-result the High Court allowed the application of the
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Custodian and set aside its earlier order for refund in
favour of the respondent. In regard to the other two
prayers made by appsllant 2 the High Court observed
that under s. 34 of the Pakistan Administration of
Evacuee Property Ordinance it was only for the

R. B. Jedka MalCustodian to consider what interest, if any, an evacuee

Kuthkalia

Gajendmgadkar

had in the deposit in dispute, and so it loft that ques-

; tion to be determined by the Custodian, and directed

that the said prayers made by appellant 2 would have
to be deoided after issuing notice to the Custodian and
after the Custodian returns his finding on the issue
framed by it. This order was passed on January 30,
1956. It is under these circurastances that the appel-
lants made the present application to the Punjab
High Court under O. 43, r. 15 of the Code.

The case for the appellants was that as & result of
the provisions of 8. 4(3) of the Indian lndependence
{Legal Proceedings) Order, 1947 (hereafter called the
Order), the deccree passed in favour of appeilant 2 by
the Federal Court of Pakistan had become execntable
in India as if it had been passed by the Supreme Court
of India. On this basis the provisions of 0. 45, r. 15
of the Code were invoked and the High Court was
requested to transmit to the Court of the Senior Sub-
ordinate Judge, Simla, the proceedings between the
parties for execution of the said decree in the manner
and according on the provisions applicable to the
execution of the original decree passed by the said
Judge. An alternative prayer was made for the same
order under the High Court’s inherent jurisdiction
under 8. 151 of the Code.

This application was resisted by the respondent on
several grounds. It was urged that neither O. 45, r. 15
nor 8. 151 of the Code was applicable, that the docree
could not be executed, and the application made by
the appellants in that behalf could not be entertained,
in the absence of a certificate required by O.21,r, 6(b),
that the decree in fact did not attract the provisions
of 8. 4(3) of the Order and that appellant 2 was not
entitled to execute it because the decree under execu-
tion had vested in the Custodian of Evacuee Property
at Lahore,
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The High Court has held that the decree sought to 1960

be executed fell under s. 4(1) of the Order and thus Aveiated
could be executed under s. 4(3) of the said Order. Asa 1010 o7 10ai,
result of these findings the appellant was held entitled L:a. & Another
to invoke the relevant provisions of the Order. The v.

High Court, however, came to the conclusion that the & B. Jodia Mal
court of competent jurisdiction specified in s. 4(3) was = Kufhaiic

in the context of the relevant facts in the present case -

the Court of the Senior Subordinate Judge at Simla
and that the appellants should have filed their applica-
tion before that court. The High Court also took the
view that the present application was incompetent for
the additional reason that the certificate of non-satis.
faction had not been filed along with the application
a8 required under O. 21, r. 8(b). According to the High
Court the judgment-debt was property and its situs
was Pakistan. The result of these findings was that
under the Pakistan law the decree vested in the
Custodian of Evacuee Property at Lahore, and so it
was not executable at the instance of the appellants.
On these findings the application made by the appel-
lants was dismissed. 1n the present appeal Mr. Pritt
has challenged the correctness of these findings.

Mr, Prité contends that the expression “ a court of
competent jurisdiction™ in 8. 4(3) of the Order must
mean a court which can pass the decree under execu-
tion and that inevitably must mean the Supreme Court
of India, because the decree under execution is & decree
passed by the Federal Court of Pakistan. According
to him the High Court was in error in holding that the
appellants should have produced a certificate of non-
satisfaction because the provisions of 0. 45, r.15 do
not require such a certificate. If the decree under
execution has to be regarded as one passed by the
Supreme Court of India the provisions of O. 45, r. 15
should have been applied and no additional limita-
tions imposed on the appellants. Mr. Pritt conceded
. that the judgment.debt is property but disputed the
correctness of the conclusion of the High Court that
the situs of the said debt is Pakistan. He also urged
~alternatively that even if the situs of the judgment-
debt is assumed to be Pakistan, under the relevant
.3

Gajendragadkar J.
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provisions of Pakistan law the property in the judg-
ment.debt did not veet in the Custodian and continued
to be the property of appellant 2. Naturally in his
opening Mr. Pritt assumed that the view taken by the
Punjab High Court as to the applicability of ss. 4(1)

R.B. Isdha Malgnd 4(3) of the Order was right and when the correct-

Kulhalia

Gajendrasadkar |.

ness of the said finding was challenged by the respon.-
dent in his reply Mr. Pritt supported the said finding
on the merits.

On the other hand, the learned Snlicitor-General has
seriously disputed the correctness of the High Court’s
conclusion about the applicability of ss. 4(1) and 4(3)
of the Order to the decree in question while ho has
supported the other findings of the High Court against
the appellants. On these contentions the question
which logically must first he considered is whether the
decree under execution attracts the provisions of
8. 4(3) of the Order.

The Order was made by the Governor-General on
August 12, 1947, in exercise of tbe powers conferred on
him by s. 9 of the Indian Independence Act, 1947, and
all other powers enabling him in that behalf. Section
1(2) of the Order provides that it shall come into force
at once. Section 2 of the Order provides that the
appointed day means the 15th of August, 1947,
Section 3 makes provisions for proceedings pending
immediately before the appointed day in any of the
special tribunals specified in column 1 to the Schedule.
We are not concerned with the provisions of this sec-
tion in the present appeal. We are concerned with
8. 4 which it is necessary to read.

Section 4 reads thus :—

4, Notwithstanding the creation of certain new
Provinces and the transfer of certain territories from
the Province of Assam to the Province of East Bengal
by the Indian Independence Act, 1947,—

(1) All proceedings pending immediately before
the appointed day in any civil or criminal court (other
than a High Court) in the Province of Bengal, the
Punjab or Assam shall be continued in that court as
if the said Act had not been passed, and that court
shall continue to have for the purposes of the said
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proceedings all the jurisdication and powers which it
had immediately before the appointed day ;

(2) any appeal or application for revision in res-
pect of any proceedings so pending in any such court
shall lie in the court which would have appellate, or as
the case may be revisional, jurisdiction over that court
if the proceedings were instituted in that court after
the appointed day ; and

(3) effect shall be given within the territories of
either of the two Dominions 6o any judgment, docree,
order or sentence of any such court in the said pro-
ceedings, as if it had been passed by a court of com-
petent jurisdiction within that Dominion.”

The question which we have to consider is whether
the proceedings from which the appeal to the Federal
Court arose fall within s. 4(1); if they do s. 4(3) will
come into operation. If, however, the said proceedings
do not fall within s. 4(1), 8. 4(3) would be inapplicable.
The appellants contend that the words used in s, 4(1)
are wide enough to include every suit pending in any
civil court in the Punjab at the material time, and
there is no scope for limiting the extent of the apwpli-
cability of the said clause. On the other hand, it is
urged for the respondent that it is only such proceed-
ings a8 were pending in any court at the material time
jurisdiction in respect of which would have been
affected by the transfer of certain territories from one
country to the other that are intended to be covered
under s. 4(1). The problem thus posed by the parties is
one of construction. As we have already observed, the
High Court has construed s. 4(1) in favour of the
appellants ; and we have to consider whether the High
Court was right in reaching the said conclusion.

Both the parties are agreed that in construing the
provisions of s. 4(1) of the Order we should bear in
mind the object with which the Order was made and
should construe the provisions of the Order after read-
ing them as a whole. Since the Order has been passed
in exercise of the powers conferred on the Governor-
General by s. 9 of the Indian Independence Act it
would be useful to refer to the material provisions of
the said section. Section 9(1)(d} provides that the

rgbo
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Gajendragadkar [.



270 SUPREME COURT REPORTS (1961]

7960 Governor-General shall by order make such provision
The Associated B8 BPPPArs to him necessary or expedient for removing
Hotels of India, Gifficulties arising in connection with the transition to
Lid. & Anoher the provisions of this Act. It was realisod that as a
v. result of the Act, in carving out two Dominions cer-

R. B. Jodha Maltain areas may have to be transferred from a Pro-
futhaha — vince in one Dominion to a province in another Domi-
Gajendragadhar 7. MiON BNd such a transfer would inevitably create
difficulties of jurisdiction of the civil conrts to continue

to try proceedings already pending before them. The

Order was, therefore, made with the object of avoiding

unnecessary complications or hardship to the liti.

gants, and so it provided that the proceedings cover-

ed by it which were pending at the material time

should be continued as if the Act had not been passed.

In other words, a departure was deliberately made

from the normal rules of private international law in

regard to the enforceability of foreign judgments. Both

parties are agreed that this was the object in making

the Order, and that in construing the relevant words

of the Order the courts must bear this object in mind.

It is then urged by the learned Solicitor-General

that in its very nature tho Order should be treated as

temporary thongh he immediately added that it would

be alive and in operation until all the proceedings

covered by it have been finally and fully disposed of.

No doubt he commented on the fact that the Pakistan

Government had by its legislative process made a

gubstantial departure from the provisions of the Order,

and had in substance decided to refuse to recognise

judgments and orders of Indian courts to which the

provisions of the Order undoubtedly applied. In this

connection our attention was drawn to the Indian
Independence (I’akistan Courts Pending Proceedings)

Act, 1952 (IX of 1952), which by s. 3 provides that
notwithstanding anything contained in any of the

orders referred to in 8. 2, no decree to which this Act

applies shall be given effect to by any court or autho-

rity in India so far as such decree imposes any liability

or obligation on any government in India. 1t appears

that the Indian Government was satisfied that Pakis-

tan had thought it fit to provide that no decree or
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order passed by & court in India would be given effect 1960

to in Pakistan, and so it became necessary that the —
position of the Government India and the three State ;:’;‘f;}"?:zi
Governments concerned should be adequately safegu- 7,4 & “tnother
arded. It is with that object that this Act was pass- v.

ed, The Solicitor-General contends that though the R B. Jjodhs Mal
Order had been made by the Governor-General under — Kuthalia

8. 9 of the Indian Independence Act and was intend-
ed to apply to both the Dominions virtually ths pro-
visions of the Order are no longer in operation in
Pakistan. Tn our opinion, this consideration is hardly
relevant in construing the material provisions of the
Order. So long as the Order remains in force and has
neither been medified or repealed it is the duty of the
courts in India to consider its provisions in & fair and
reasonable manner and fo give full effect to them.
Considerations based on the unilateral conduct adopt-
ed by the Pakistan Legislature in departing from the
provisions of the Order cannot, in our opinion, have
any bearing when we are dealing with the question of
the construction of the Order itself. The Order is in
force, and if the decree sought to be executed by the
appellants falls under s. 4(1) it will attract the pro-
visions of 8. 4(3} and all relevant questions arising in
working out the provisions of s. 4(3) would have to be
judicially considered. It may be that there may not
be & large number of decrees or orders which stiii
remain executable and have not been executed and so
oceasions to invoke the provisons of this Order may
not be too many ; but that is another matter.

Let us then consider the provisions of s. 4(1) first.
Mr. Pritt has urged that the appeal to the Federal
Court in which the decree under execution was passed
in favour of appellant 2 arose from proceedings which
were pending at the material time in a court in the
Punjab and as such it fell within the purview of
8. 4(1}. He emphasises the fact that s. 4(1) refers to
all proceedings in any civil court in the Punjab as
well ag in the Provinces of Bengal and Assam, and
his case is that there is no justification for limiting
the scope and effect of the-wide words used in the first
part of the clause. Prima facie there is some force in

Gajendragadkar J.
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this contention ; but, in our opinion, it would be erro.
neous to construe these -words in isolation and apart
from the rest of the provisions in the said clause it-
self. It is significant that s. 4 refers to the creation of
certain new Provinces and the transfer of certain terri-

R. B. Jodha Maltories from the Province of Assam to the Province of

Kuthalia

Gajendragadhar j.

East Bengal by the Independonce Act. In other words,
the non.obstante clause which constitutes the pre-
amble of 8. 4 clearly indicates that it was the creation
of certain new Provinces and the transfer of certain
territories which was the reagson for the provisions
made in the three clauses of the said section. It is
also significant that s. 4 is confined to the specified
judicial proceedings pending in only three Provinces;
that is to say, proceedings pending in competent
courts either in Sind or in the North West Frontier
Province which are parts of Pakistan and in all the
States in Indis except Punjab, West Bengal and
Assam do not attract the provisions of the Order.
There is, therefore, no doubt that the High Court
was in error in assuming that * the use of the words
‘all” in ‘all proceedings’ clearly indicated that all
cases pending in all courts in the two Dominions
were intended to be covered by the Order. It is
manifest that the Order, in its application to India
and Pakistan, covered only three Provinces and not
all.

The latter part of s. 4(1) muat now be oonsidered.
The pending proceedings covered by the first part
have to be continued in the court where they are
pending as if the said Act had not been passed, and
that court shall continue to have for the purpose of
the said proceedings all the jurisdiction and powers
which it had immediately before the appointed day.
These two clauses unambigiously indicate that by the
passing of the Act the initial jurisdiction of the court
to entertain the proceedings ponding before it was
affected ; that is why, in authorising the said proceed-
ings to continue before the said court the clause pro-
ceeds to say that the said prooeedings shall continue
as if the Act had not been passed. In other words,
reading 8. 4(1) as & whole there can be no doubt that
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its provisions were intended to safeguard the continu- 1960
ance of only such pending proceedings in respectof . = . .
which questions of jurisdiction of the trial court g, of India,
would have arisen by the passing of the Act and the 14 & 4nother
transfer of certain territories, If proceedings were v.
pending before the specified courts validly at the mate- % B. Jodka Mal
rial time, and if the jurisdiction of the said courts to  Kwhaiie |
continue with the trial of the said proceedings was ,...4,0sadmer ;.
not affected by the passing of the Act or the transfer
of the territory, it was wholly unnecessary to autho-
rise the continuance of the said proceedings in the
said court and to provide that the said proceedings
should beso continued as if the Act had not been
passed. In regard to such proceedings the latter part
of s. 4(1) would be wholly redundant. The only
answer which Mr. Pritt attempted to give in facing
this difficulty was that even in regard to proceedings
which the specified court was competent to try even
after the passing of the Aot its jurisdiction to execute
the decree would be impaired or affected and that was
intended to be cured by s. 4(1). This argument is
clearly; far-fetched and untenable. The jurisdiction
and powers which are saved by s. 4(1) are in terms
described as jurisdiction and powers * for the purpose
of the said proceedings ”. It is the jurisdiction to con-
tinue with the pending proceedings which had been
validly initiated and the word “ proceedings ” in the
context must mean, in the case of a suit, a suit and
not proceedings which may be taken out to execute
the decree that may be passed in such & suit. There-
fore, we feel no difficulty in holding that s, 4(1) does
not apply to all proceedings pending at the material
time before the specified courts but only such of them
in respect of which the jurisdiction of the trial court
would have been affected by the passing of the Act or
by the transfer of certain territories. ‘
Section 4(2) deals with appeals or revisional applica-
tions arising from the pending proceedings ocovered
by cl. {(1). The learned Solicitor-General contends
that this clause cannot apply to an appeal before the
Federal Court because, according to him, it is only
an appeal in respect of a pending proceeding that is



974 SUPREME COURT REPORTS  [1961]

1960 contemplated by the claus:. He argues that the word
The Aseociated . BPPesl’ can reasonably mean only one appeal which
Hatels of India, BTiB68 directly against the decree passed in the peund-
Lid. & Amother ing proceedings and there would, therefore, be no
v. scope to extend the application of s. 4(2) to a second
R. B. Jodka Mdlgppeal, as for instance an appeal to the Federal Court
Kuthalia 4n, the present case. In support of this argument he
Gajendragadiar 7, D88 incidentally referred to the fact that the Fede-
ral Court had not come into existence and bad no
jurisdiction to entertain a regular appeal from a deci-
sion of the High Court at the time when the Order was
made. We are not impressed by this argument. In
our opinion there is no doubt that the word “ appeal”
in the ocontext must mean any appeal or appeals
allowed by law in respect of pending proceedings cover-
ed by cl. (1). Any other view would lead to unreason.
able, if not anomalous, consequences. What cl. (2)
intends to provide is that the proceedings to which
cl. (1) applies should be allowed to take thneir full-
course under the law governing them, and the final
effective appellate decision should be as valid ino
regard to the said proceedings as it would be in regard
to the proceedings validly instituted in that court
after the appointed day. Incidentally, we may point
out that as a result of the combined operation of Order
G.G. 0. 3 made on February 25, 1948, and the provi-
siona of the Federal Court (Jurisdiction Enlargement)
Act, 1 of 1950, the Federal Court must be deemed to
have come into existence and must be deemed to have
had powers to entertain appeals from the decrees of
the High Courts as from the appointed day.

That takes usto s. 4(3). The Solicitor-General con-
tends that the expression * effect shall be given to”
in this clause does not mean that the decree shall be
executed. It only means that the decree shall be
recognised as a decree passed by & court of competent
jurisdiction and nothing more. His argument is that
8. 4 wanted to make a very narrow and limited depar-
ture from the ordinary principles of private interna.
tional law. It is well-known that except for cases fall-
ing under 8s, 44 and 44A of the Code of Civil Proce-
dure a foreign judgment has to be enforced by a suit ;
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and in such a suit the judgment-debtor is entitled to
make certain pleas against the enforcement of the
judgment. These pleas are specified by cls. (a) to (f)
of 8. 13 of the Code. According to the Solicitor-Gene-
ral, as a result of the fiction introduced by s. 4(3),
when a foreign judgment to which s. 4(1) applies is
sought to be enforced by a suit in an Indian court it
would not be open to the judgment-debtor to urge
that the judgment or decree has not been passed by a
eourt of competent jurisdiction ; though such a plea is
permissible under 8. 13(a) it is excluded by operation
of 8. 43) of the Order ; the remaining pleas would still
be available to the judgment-debtor. If it is held
that the word * effect shall be given ”” means that the
decree shall be executed quite clearly all the pleas
recognised by s. 13 of the Code would be inapplicable.
Therefore, according to the respondent, the present
decree cannot be executed but must be enforced by a
suit and it would be open to the judgment.debtor to
raise pleas (b) to (f) recognised by s. 13 of the Code.

his argument is sought to be supported on the
ground that the jurisdiction which is protected by
8. 4(1) is a national or local jurisdiction whereas the
competent jurisdiction to which reference is made in
8. 4(3) is the international jurisdiotion. The dis-
tinction between these two jurisdictions is based
on the statement contained in an earlier edition
of Dicey’s “Conflict of Laws” to the effect that
“ Proper Court means a court which is authorised by
the law of the country to which it belongs or under
whose authority it acts, to adjudicate upon a given
matter, whereas ¢ Court of competent jurisdiction’
means a Court which has, according to the principles
maintained by English Courts, the right to adjudicate
upon & given matter” (*). We ought to add that
these definitions have been given by Dicey only to
explain the meaning of the said words used by him in
his Digest and nothing more, and even so'it is not
shown that they find a place in the latest edition of
the book.

(1) Dicey’s * Conflict of Laws ", 6th Ed., p. 345.
36
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In considering the merits of this argument it is
necessary first to bear in mind what is meant by the
clause * a court of competent jurisdiction within that
Dominion . This clause in substance provides inter
alia that the judgment should be given effect to with-
in the territories of either of the two Dominions, and
in doing so the said judgment should be treated
as if it had been passed by a court of compet-
ent jurisdiction within that Dominion. The context
thus clearly shows that the words * that Dominion "
indicate the Dominion where effect is being given to
the judgment ; it cannot possibly mean the Dominion
in which the judgment had been delivered, because
the competent jurisdiction of the court to deliver the
satd judgment has been already provided for by a. 4(1).
It would, we think, be idle to make any distinction
between the jurisdiction prescribed by s. 4(1} and the
competent jurisdiction to which reference is made in
8. 43). Thus s, 43) requires that in the Dominion
where effect is being given to a judgment, the judg-
ment should be treated as passed by a court of com-
petent jurisdiction in that Dominion. If that be so it
would be difficult to accept the plea that the only
way in which effect should be given is to recognise
the judgment as a foreign judgment as suggested by
the learned Solicitor-General. If, for instance, in the
present case the judgment of the Kederal Court is
treated by the statutory fiction as one passed by the
court of competent jurisdiction in India the words
“ effect shall be given ™ used in the said clanse must
inevitably mean that the decree following upon that
judgment should be executed in India on the basis
that the judgment has been competently pronounced
by an Indian court. Indeed it is clear that unless - cl.
(3) intended to provide for the execution of the judg.
ment covered by cls. (1) and (2} it would serve no
purpose whatever. To say that cl. (3) merely savesa
possible plea in 8. 13(1) is to ignore the effect of cl. (1)
itself. By cl. (1) the jurisdiction of the specified court
to deal with the pending proceedings is provided, and
8o there could be po challenge to the said jurisdiction
any longer. We are, therefore, satisfied that cl. (3) in
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effect lays down that the judgment, decree, order or 1960
sentence to which the Order applies is executable and .~~~
would be executed as though it had been passed or . . ° of‘:m;ia
pronounced by a competent court in the Dominion . 1. & Another
where execution is sought. This conclusion is fortified v.

if we bear in mind that a sentence pronounced by a & B. Jodka Mal
criminal court is dealt with in the same manner as a  Kwhdlia
judgment delivered or order made by a civil court. It . . .~ ~
wm%ld be far-fetched to suggest thb;t in the cage of a stk J-
sentence pronounced by a criminal court all that

cl. (3) authorises to be done is to take recourse to

extradition proceedings permitted by law and nothing

more. We must, therefore, hold that reading the three

clauses of s. 4 together the result is that the pending

proceedings to which cl. (1) applies would continue

before the specified courts even though the jurisdiction

of the said courts may otherwise have been affected

by the passing of the Act or the transfer of certain

territories, that the appeals would be taken against

the judgments or orders passed in the said proceedings

in the same manner in which they would bave been

allowed if the original proceedings had been institut-

ed after the appointed day, and that the final judg-

ment, decree, order or sentence in the said proceedings

would be executed in either Dominion as if the said

proceedings bad terminated in that manner in -a com.-

petent court in the Dominion where execution i

sought. Having regard to the very serious ¢sparture

which has been made by cl. (3) from the ordinary

provisions of private international law it would not be
unreasonable to draw additional support to our con-

clusion that the scope and extent of the proceedings

covered by cl. (1) is limited only to such cases where

jurisdiction of the specified court was affected by the

passing of the Act or the transfer of certain territories.

It seoms to us difficult to assume that in making the

Order the Governor-General intended that all decrees,

judgments or orders passed by all the courts in the

three specified States should fall under cl. (1) and

should be capable of immediate execution in either

Dominion under cl. (3). If that were so it is not easy



278 SUPREME COURT REPORTS  [1961]
1960 to appreciate why the two other Provinces which
The dssoiateg fOTMEd part of Pakistan as well as the other Provinces
Hotels of India, 1N India should bave been excluded from the scope of
Lid. & Another this Order. It seems to us that the main object of the
v. Order was not to disturb or interrupt judicial proceed-
R. B. Jodka Maljnpg pending in the respsctive courts in the Provinces
Kuthalia  gnacified where it was apprehended that the jurisdic-
Gajendragadiar 7. 1100 Of the said courts weuld be affected by the passing
of the Act. We have carefully considered the three
clauses in question and we are satisfied that on a fair
and reasonable conatruction s. 4(1) cannot be extend-
ed to pending proceedings in respect of which the trial
court’s jurisdiction was in no way affected by the

passing of the Act or the transfer of any territories.

At this stage we may conveniently refer to three
decisions of the Caleutta High Court on which
Mr. Pritt relied and to which the High Court has
referred in its judgment. In Protap Kumar Sen & Anr.
v. Nagendra Nath Mazumdar (*) the Calcutta High
Court was dealing with an execution proceeding initiat-
ed by the decree.-holder in the Alipore Court with a
certificate of non-satisfaction issued by the Sub-Judge
at Jessore who had passed the decree under execution.
The validity of the non-satisfaction certificate appears
to have been challenged by the judgment.debtor. The
High Court held that the Jessore Court was competent
to grant & certificate of non-satisfaction having regard
to the provisions of 8. 4(1) and (3) of the Order. The
other point which was raised was in regard to the
validity of the Order itself. It was urged that after
the Indian Constitution wae adopted the Indian In-
dependence Act and orders issued thereunder were no
longer in force having regard to the provisions of art.
395 of the Conatitution. This argument was also
rejected. We may add that the respondent has not
urged before us that the Order is no longer in force
and so it is unnecessary to consider that point. This
decision, therefore, is not of much assistance in con-
struing the material words used in a. 4(1).

In Ahidhar Ghose v. Jagabandhu Roy(*) a decree
(1) A.LR. 1951 Cal. s11, (2) A.LR. 1952 Cal. 846.
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sought to be executed had been passed by the Alipore 1960
Court on compromise, It was a suit between a .~ . .
zemindar who held a Patni in respect of lands which .. < 7,44,
at the institution of the suit lay wholly within the 1 & Another
jurisdiction of Alipore Court but as a result of the v.
partition part of the land went into Pakistan and thus R B. Jodha Mal
ceased to be under the jurisdiction of the Alipore  Huiheia
Court. The compromise decree provided for the pay- . ....suc0dar 7.
nient of kist amount by stated instalments and it fur-
ther directed that in case of default of payment of any
of the said instalments the entire decretal amount then
outstanding would be realisable by the attachment
and sale of the property in default. Sinee the pro-
perty of the Patni tenure was situated partly within
the jurisdiction of Alipore Court and partly outside,
‘the judgment-debtor raised a plea that the claim made
by the decree-holder for sale of the property within
jurisdiction was incompetent. With that part of the
case we are not concerned in the present appeal. So
far as the applicability of 8. 4(1) of the Order is con-
cerned the ocourt held that s. 4(1) applied to the pro.
ceedings and that we think was clearly right. It wasa
proceeding validly instituted before the Alipore Court;
the jurisdiction of the Alipore Court was affected by
partition, and so the proceeding fell within the scope
of 8. 4(1). There are some general observations made
in the judgment.on which reliance is placed by
Mr. Pritt, but the said general observations must be
read in the context of the facts in the case with which
the court was concerned. Thus this decision also does
not really assist the appellants.

In Naresh Chandra Bose v. Sachindra Nath Deb and
Ors. (*), the principal question which the court con-
" sidered was the effect of the provisions of Art. 395 of
the Constitution on the validity and the continuance
of the Order. As we have already pointed out, with
this aspect of the matter we are not concerned in the
present appeal.

The next question which must be considered is
whether the present suit falls within s, 4(1) at all.
The answer to this question must obviously be in the

(1) ALR, 1056 Cal, z22.
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1960 negative. The material allegations made by the appel-
The genn lants in the plaint. filed by them in the present suit
e Associated :
Hotels of India, ©l€8T1Y show that the whole cause of action had accru-
Ltd. & Another ©d within the jurisdiction of the Senior Sub.Judge at
v. Lahore. Theoriginal contract had taken place at
R. B. Jodha Mal]ghore, the property agreed to be sold was situated at
Kuthalia T ohore, the earnest amount of Re. 5,00,000 was
Gajendragadsar 7 PAId by the appellants to the respondent at Lahore,
the breach of the contract took place at Lahore, and
so under 8. 20{c) of the Code of Civil Procedure the
suit was properly filed in the court at Lahore and the
jurigdiction of the said court to try the snit was in no
manner affected by the passing of the Act or the
transfer of territory. This position was not and is not
disputed. There is, therefore, no doubt that the trial
court could have proceeded to deal with this suit even if
the Order in question bad not been passed ; and so the
statutory fiction raised by the provisions of the Order
eannot be invoked in enforcing a decree passed by the
Federal Court in an appeal arising from such a suit.
In our opinion, therefore, the High Court was in
error in holding that the provisions of s. 4 applied to
the decree sought to he executed by the appellants.
In view of this conclusion it is not necessary 1o deal
with the other points which have been decided by the
High Court and which were argued before us. If we
had come to the conclusion that the suit out of which
the appeal before the Federal Court arose was a pend-
ing proceeding under s. 4(1) it would have bheen
necessary for us to decide some other questions. We
would, for instance, have had to consider which is the
court of competent jurisdiction in India under s. 4(3)
—is it the Supreme Court ? If yes, do the provisions
of 0. 45, r. 15 apply—if not, does the statutory fiction
raised by s. 4 assist the appellants in invoking the
said provisions? If the statutory fiction does not
assist the appellants, to what court should they have
applied ? Are the present proceedings in the nature of
exocution proceedings before a transferee court ? Is the
certificate of non-satisfaction prescribed by O. 21, r. 6(b)
necessary ? It would also have been necessary to
consider the character of the judgment.debt with the
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object of deciding whether or not the decree vested in 1960
appellant 2, or in the Custodian of Evacuee Property . . .
at Lahore. As we have already indicated, since we .1 or rygis,
have held that the provisions of s. 4 are inapplicable 1. & anosier
to the decree sought to be executed by the appellants v.
it i3 unnecessary to decide these questions. R. B. Jodha Mal
Thus, though we have differed from the conclusion "
of the High Court in regard to the applicability of 8. 4., 4000aar 7.
of the Order that does not affect the final result of the
appeal ; because on the view we take about the scope
and effect of the provisions of s. 4 we hold that the
application made by the appellants before the High
Court under O. 45, r. 15 was incompetent, and so the
High Court was right in dismissing it.
The appeal accordingly fails and is dismissed with

costs.

Kapur J.—I regret 1 am unable to agree with the  Kapur J.
majority judgment proposed which I have read with
care and respect that it necessarily deserves and 1
now proceed to give my reasons for this dissent.

This is an appeal by a certificate under Art. 133 (1)
(a) and (c) against the judgment and order of the High
Court of Punjab dismissing the appellants’ application
for execution. The appellants, the Associated Hotels
of India Ltd. and R. B. Mohan Singh Oberoi, the
petitioners in the High Court, by an agreement, dated
October 2, 1946, agreed to purchase and the respon-
dent agreed to sell certain properties situate at Lahore
now in Pakistan for a sum of Rs. 52,75,000. In
pursuance of the said agreement the appellants paid
to the respondent a sum of Rs. 5 lacs by way of
deposit or earnest money. The sale was not complet.
ed as the respondent could not make out a good title
to the property agreed to be sold. On May 8, 1947,
the appellants filed a suit in the court of the Senior
Subordinate Judge at Lahore against the respondent
for the recovery of Rs. 5,10,000, the amount deposit-
ed and interest thereon @ 6%, per annum and also
claimed future interest. This suit was decreed by the
Senior Subordinate Judge on March 14, 1949, for a
sum of Rs, 5,08,333/5/4 with future interest @ 5%, per
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annum but only in favour of ithe second appellant
R. B. Mohan Singh Oberoi. The respondent took an
appeal to the High Court at Lahore and on November
24, 1949, the decree of the ‘trial court was reversed
and the suit dismissed with costs. Against that judg-

R. B. Jodka Maiment and decrec both the appellants took an appeal

Kuthalia

Kapur [

to the Federal Court of Pakistan. On December 21,
1953, the Federal Court of Pakistan allowed the
appeal, set aside the decree of the High Court and
restored that of the Senior Subordinate Judge, Lahore.

After preferring his appeal in the High Court the
respondent applied to and on April 27, 1949, obtained
from the High Court an order of stay of the execution
on the condition that he deposited a sum of Rs. 3 lacs
in the High Court and gave security for the balance.
This sum was deposited and the security was furnish-
ed and thus the execution was stayed. After the judg-
ment of the High Court the respondent applied to
that Court for the refund of the three lacs deposited
by him end an order to that effect was made on
December 16, 1949, By the same order the Lahore
High Court directed notice to be issued to the Custo-
dian of Evacuee Property, Lahore. On December 20,
1949, the Custodian applied for a review of the order
of the High Court allowing the monoy to be with-
drawn by the respondent on the ailegation that the
amount deposited was evacuee propertv. He also
obtained an interim stay of the order directing the
return of money to the respondent. On December 21,
1953, the Kederal Court of Pakistan reversed the
decree of the L.ahore High Court. Thereafter on Janu-
ary 6, 1954, the respondent applied to the High Court
praying that the amount deposited be applied towards
a part satisfaction of the decree passed against him.
On March 31, 1954, R. B. Mohan Singh Oberoi appel-
lant No. 2, applied for the transfer of the Rs. 3 lacs
along with the relevant records relating thereto, to
India under the Transfer of Evacuse Deposits Ordin-
ance, 1954 (Ordinance No. 1 of 1954), and the subse-
quent enactment. In the slternative he submitted
that the Custodian of Evacuee Property was not en-
titled to that money and prayed that it be paid to him
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at Lahore or that it be paid toa person other than the 1960
Custodian of Evacuee Property but not to the res- 1, 4cosiated
pondent as the latter had no interest in the money. On Hotets of India,
January 30, 1956, the Lahore High Court which by L. & Another
then became the High Court of West Pakistan held v. -
(1) that the money could not be transferred to India ; ™ B'KJ;‘;:Z‘.' Mal
(2) allowed the petition for review; and (3) directed e
the Custodian to report what interest, if any, any eva-  xapur 7.
cuee had in the money. That matter, we were in-
formed, is under appeal in the Supreme Court of
Pakistan.

On January 19, 1955, the appellants filed an appli-
cation in the Punjab High Court at Chandigarh under
Order 45, Rule 15, Civil Procedure Code and s. 151 of
the Code for transmission of the decree of the Pakistan
Federal Court to the Court of the Subordinate Judge
at Simla and for directions to determine the decretal
amount. In the alternative the appellants prayed for
the decree being sent to the District Judge for execu-
tion. They alleged therein that under the provisions
of Art. 4(3) of the Indian Indspendence (Legal Pro-
ceedings Order), 1947, hereinafter called the Order
made under 8. 9 of the Indian Independence Act,
horeinafter called the Act, effect could be given with-
in the territories of the Union of India to the decree
passed by the Federal Court of Pakistan and it could
be executed as if it had been passed by a court of
competent jurisdiction within the Union of India ; that
the decree was to be treated as if it wasa decree of the
Supreme Court of India and was executable by the
court of the senior Subordinate Judge at Simla on the
decree being transmitted to it by the High Court as
provided in Order 45, Rule 15, Civil Procedure Code.
In the alternative it was prayed that if the procedure
under Order 45, Rule 15, Civil Procedure Code, was not
appropriate and applicable, the decree be sent for
execution to the Senior Subordinate Judge’s Court “as
if it had been passed by the Court ”. With this peti-
tion an application in the form set out in Order 21,
Rule 11, Civil Procedure Code was attached.

The respondent .pleaded that the decree being a

7
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decree of a foreign court could not be executed in
India and O. 43, r. 15, was inapplicable ; that the Act
having been repealed by the Indian Constitution the
Order had ceased to exist; that the decree vested in
the Custodian of Evacueo Property, Lahore and the

k. B. Jeaha Malgppellants being divested of it could not execute it;

Kuthalia

Kapur [.

that the petition was not imaintainable because the
appellants had not filed a certificate of non-satisfac-
tion of the court which passed the decree; that
Art. 4(3) of the Order was inapplicable as the suit
pending in the Labore court at the time of the parti-
tion did not suffer from any defect of jurisdiction as a
result of the partition of India ; and that the appel-
lants could not simultaneously take execution proceed-
ings in the courts of two independent countries in
regard to the same decree,

On Jauuary 22, 1957, the High Court of Punjab dis-
missed the petition holding that in spite of the coming
into force of the Indian Constitution the Order was
still in force; that * all cases pending in all courts in
the two dominions were intended to be covered by the
Order >, and the only way in which a decree of a civil
court in Pakistan could be given effect to was to allow
it to be executed in India ; that the court of competent
jurisdiction mentioned in the Order would bethe court
of the Subordinate Judge First Class at the place
where the decree was sought to be executed and there-
fore the proper procedure was not to apply to the
High Court but to apply for a transfer certificate and
after obtaining a non.satisfaction certificate from the
Federal Court of Pakistan or from any other compe-
tent court in Pakistan, to execute the decree in the
court of the Senior Subordinate Judge, Simla ; that
the appellants had been divested of all rights in the
decree by the Evacuee Law of Pakistan and they had
no right to execute the decree. In this connection
the High Court held that the situs of the decree was
Pakistan where the decree was passed and that the
amount of Rs. 3 lacs which was being claimed by the
Custodian ofs Evacuee Property, Lahore, will be taken
into account after the decision of that matter by the
courts of Pakistan. Thus the petition of the appellants
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wasg dismissed. It is against this judgment and order 1960

that the appellants have come in appeal to this conrt. .~
The first question for decision is the counstruction of 0. of rudia,

the fourth clause of the Order. The High Court did L. & 4nother

not accept the contention of the respondent that the v.

Order was applicable only to proceedings over which ® 8. Jodka Mal

the court had lost its territorial jurisdiction consequen. ~ Fuihetis

tial upon the division of the border districts and not to g, ;.

all proceedings pending in any court in the provinces

of the two dominions, i.e.,in any court of the provinces

of East and West Punjab or East or West Bengal.

This contention was repeated -before us and the same

constricted interpretation was sought to be put on the

words of Art. 4(1) of the Order. An examination of

the provisions of the Act and other Orders made

thereunder will be helpful in determining the scope of

Art. 4 of the Order. The object of the Act was to

provide for the setting up of the two independent

Dominions in India, to make suitable changes in the

Government of India Act, 1935, and * to provide for

other matters consequential on or connected with the

setting up of those Dominions ”. By s. 1 two separate

" Dominiong of India and  Pakistan were set up. By

8. 2 the territories which were to fall in the two res-

pective Dominions were delimited. Certain provinces

wholly fell in oné Dominion or the other, but three pro-

vinces, i.e., Bengal, the Punjab and Assam were to be

divided between the two Dominions which was done

under ss. 3, 4 and 9(6) of the Act. Under s. 3 the

province of Bengal, as it was constituted under the

Government of India Aect, 1935, ceased to exist and in

its place two new provinces to be respectively known

as HKast Bengal and West Bengal were constituted.

Under the first schedule of the Act certain districts

wholly fell in East Bengal and the rest in West Bengal.

This was subject to the Award of the Boundary Com-

misgion in regard to the boundary between the two

provinces which meant between contiguous districts

in the two new provinces. Similarly under s. 4 the

province of the Punjab was divided into West. Punjab

-and East Punjab and whole districts mentioned in

Schedule 2 fell in West Punjab and the rest in East
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Punjab, but this waa also subject to the Award to be
made by the Boundary Commission which though

Hotels of India, 108d® 0D August 12, 1947, was published on August
Lid. & Another 17, 1947, and thus became operative on that day.

V.

There was some dispute as to a portion of the province

R. B. Jodha Malof Agsam and it, as a result of a plebiscite, was in.

Kuthalia

Kapur J.

corporated in the province of East Bengal and the
rest of the province of Assam was constituted under
8. 9(6) of the Act into what becamo the province of
Assam. The Award of the Punjab Boundary Com.
mission shows that only small areas of the border
tehsils of the border districts of Gurdaspur, Amritsar
and Ferozepur in East Punjab and Sialkot, Lahore
and Montgomery in West Punjab, i.e., tehsils along the
rivers Ravi and Sutlej were affected by the Award
and the territories exchanged were not numerous or
large by any standard.

The setting up of the two Dominions and the divi.
sion of the threo provinces of Bengal, the Punjab
and Assam gave rise to many problems relating to
legislative, executive and judicial branches of the
Government including the division of assets, liabilities
and powers. Certain provisions were made in the Act
itself, but in order to give effective opsration to the
purposes of the Act it became necessary to promulgate
Orders which was provided for in 8. 9 of the Act and
which comprised all the three branches of govern-
mental activity; executive, legislative and judicial.
Seotion 9 provided and I quote the relevant provi-
gions :

“ 9(1) The Governor General shall by order make
such provision as appears to him to be necessary or
expedient—

(a) for bringing the provisions of this Act into
effective operation ;

(b) for dividing between the new Dominions, and
between the new Provinces to be constituted under
this Act, the powers, rights, property, duties and
liabilities of the Governor General or, as the case may
be, of the relevant Provinces which, under this Act
are to cease to exist;

{0) corvrriniiiiiiii esresttessiasacnoss
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(d) for removing difficulties arising in connection
with the transition to the provisions of this Act; ......
(i} so far as it appears necessary or expedient in
connection with any of the matters aforesaid, for
varying the constitution, powers or jurisdiction of any

legislature, court or other authority in the newR. B. Jodha Mal

Dominions and creating new legislatures, courts or
other authorities therein .

By sub-s. (6) the Province of Assam on a certain
event happening was to cease to exist and was to be
reconstituted.

Provision was also made in the section for con-
tinuance of the existing laws. In exercise of the powers
conferred upon him under the Act the Governor Gen-
eral of India promulgated a number of Orders.

In regard to other provinces unaffected by the Act,
it was unnecessary to make any Order as to the execu-
tive, judicial or legislative functions of the government
and consequently none were made. But wherever any
provision was necessary whether in the sphere of the
Dominion or of the provinces of Bengal, the Punjab and
Assam various Orders were made by the Governor
General which included Orders in regard to the Federal
Court because of the setting up of the two Dominions
and in regard to the High Courts of Calcutta and
Lahore. '

The Federal Court ‘Order was promulgated on
August 11, 1947, by Art. 5 of which all proceedings
which were pending in the Federal Court immediately
before the appointed day were to continue in the
Federal Court of India on or after that day with the
proviso that if it appeared to the Court that any such
case ought to be transferred to the Federal Court of
Pakistan those proceedings were to be transferred to
that Court and with regard to those proceedings the
jurisdiction of the Pakistan Court was exclusive. Any
order made in the proceedings which were pending in
the Federal Court of India and were continued on or
after the appointed date became enforgeable not only
in India but also in Pakistan as if they were orders
made by the Federal Court of Pakistan., This is clear
from the language used in those articles and it was so

1960

The Associated
Hotels of India,
Ltd. & Another

V.

Kuthalia

Kapur J.
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held in regard to the High Court of Calcutta by tho
Federal Court in Midnapore Zemindary Co. Lid. v.
Province of Bengal and others (') where Patanjali

Lid. & Another Sastri, J. (as he then was), said :—

V.

“ It will be seen that, by virtue of these provisions,

R.B. Jodka Malpotwithstanding the constitution of the new province

Kiuthalia

Kapur |.

of East Bengal as part of the Dominion of Pakistan,
the dceree now under appeal which was made by the
High Court of Calcutta before the appointed day is to
have effect in Bast Bengal as if it was an order made
by the High Court of East Bengal, while any decision of
this court ag the “ appellate court ” confirming, vary-
ing or reversing that decree is to receive effect as if that
decree were also a decree of the High Court of East
Bengal. In other words, the judgment under appeal
is to be regarded as a judgmment of the High Court of
East Bengal and quoad hoc this Court as the Court of
appeal from that High Court ™,

For the purposes of defining the jurisdiction of the
High Courts of Calcutta and Lahore, for the establish-
ment of the High Courts for the five new provinces,
for specifying their powers and the extent and limit of
the effectiveness of their orders the Governor (General
made four orders on August 11, 1947, i.e., The High
Courts (Bengal) Order, The High Courts (Punjab) Qrder,
The High Court (Calcutta) Order and the High Court
(Lahore) Order. Under Art. 13 of the High Courts
(Punjab) Order original proceedings in the Lahore High
Court were to continue in that High Court but appeals
and revisions pending immediately before the appoint-
ed day stood transferred to the High Court of East
Punjab where the court of origin was situated in the
province of Delhi or the Province of East Punjab.
That Order provided that any order made by the High
Court of East Punjab in proceedings traunsferred to it
was to have effect not only as an order of that High
Court but also of the High Court of Lahore ; Art. 13(5).
Futher it provided that where before or after the
appointed day any order had been confirmed, varied
or reversed on appeal, effect shall be given to the deci-
gion of the appellate court as if the order appealed

{1) [1949] F.C.R. 300, 318.
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from were an order not only of the High Court that 1960

" made the order but also of the High Court of East ,,, 4.0 . ..
Punjab or of Lahore as the case may be. Hotels of India,

There still remained the problem of the civil and L. & Another -
eriminal proceedings pending in the courts subordinate v.

- to the High Courts. The other provinces of India and #- & Jodhs Ml
Pakistan had no such problem which the abolition of ~ %
three provmces created. In order to declare the courts Kapur J.
where the pending proceedings were to be tried and to T
specify the jurisdiction of the courts and the effect of
their orders’ and decrees the Order was made by the
Governor Goneral. It was No. G. G. 0. 11, dated
August 12, 1947, and its relevant articles were:— .

“(3) Notw1thstand1ng the setting up of the two,
independent Dominions of India and Pakistan and the

‘creation of new Provinces by the Indian Independence
Act, 1947,—

(1) all proceedlngs pending immediately before the
appointed day in any of the Special Tribunals specified
in column 1 of the Schedule to this Order shall be con-
tinued in that Tribunal as if the said Act had not been

. passed, and that Tribunal shall continue to have for

the purposes of the said proceedings all the jurisdic.s

tion and powers which it had immediately before the

appointed day ;

(2) notwithstanding anything contained in any
otherlaw to the contrary, any appeal from or applica-

~ tion for revigion of any order or sentence of the Tribu-

nal in a case specified in column 2 of the Schedule to

this Order shall lie to the High Court specified in the

corresponding entry in column 3 of the said Sche-

dule; and

(3) effect shall be given within the territories of

either of the two Dominions to any order or sentence

of any such Special Tribunal as aforesaid and of any .

. High Court in appeal or revision therefrom as if the
- order or sentence had been passed by a court of com-

petent jurisdiction in that Dominion.

(4) Notwithstanding the creation of certain new

. provinces and the transfer of certain territories from

the Province of Assam to the Province of East Bengal
by the Indian Independence Act, 1947 —
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(1) all proceedings pending ﬁnmodmtelv before

The Associated the ppointed day in any civil or eriminal court (other
Hotels of Inaia, than & High Court) in the Province of Bengal, the
Lid. & Another Punjab or Assam shall be continued in that court as

v. if the said Act had not been passed, and that court

R. B. jodha Mal
Kuthalia

shall continue to have for the purposes of the said
proceedings all the jurisdiction and powers which it
Kapur J. bad immediately before the appointed day.

(2) any appeal or application for revision in res-
pect of any proceedings so pending in any such court
shall lie in the court which would have appellate, or
as the case may be, revisional jurisdiction over that
court if the proceedings were instituted in that court
after the appointed day ; and

(3) effect shall be given within the territuries of
either of the two Dominions to any judgment, decree,
order or sentence of any such court in the said pro-
ceedings, as if it had been passed by a court of com-

petent jurisdiction within that Dominion.

1
Special Tribunal

First Special
Tribunal
Calcutta.

Second Special
Tribunal
Calcutta.

First Special
Tribunal
Lahore.

THE SCHEDULE

{See Article 3)
2
Cases

All cases

All cases

1. Crown v. Sohan Lal
Bhayana, Shanta
Nand, and Ram
Lal Sharma.

2. Crown ». Major C.
A, Hunt, M. A.
Sheikh  Hussain
and Din and Naja-
muddin.

3
High Court

The High
Court in
Calcutta.

The High
Court in
Calcutta.

The High
Court of
East,
Punjab.

The High
Court in
Lahore.
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1 g 3 1960
3. Crownv. Major C.. The High 7 dssociated
A. Hunt, Subedar Court in Hotels of India,
Sant Ram Bhatia Lahore. Ltd. & Another

and M. A. Sheikh. R. B. ]‘t:;iha,Mal

Second Speeia,i 1. Crown ».'R. B. L. The High  Kisatis

Tribunal, Padam Chand Court in -
Lahore. Teela and a.nother. Lahore. Kapur J.
2. Crown v. J. K. Gas The High
Plant Manufactur- Court in

ing Co., Ltd., Jug-  Bombay.
gilal Kamlapat ,
(Rampur) Ltd., B.

B. Mathur and

8. K. Seth.

3. Crown v». Juggilal The . High

Kamlapat Gas  Court in
Plant Manufactur-  Bombay.
ing Co., Ltd,
~Juggilal Kamla-
‘pat . - (Rampur)
Ltd., Kailashpat
Singhania, B. B.
Mathur, and S. K.
Seth.

4. Crown v». Madanlal The High
Dalmia, Lakshmi  Court of
Chand Jain, Rang  East
Lal, Kishan Sax- Punjab.
ena, Ranchor Das
Bagri, Ganga Das

Mohta Ram Gopal
Daga, and Balabh
Das.
Third Special All cases The High
Tribunal, Court of

Lahore. East
: Punjab.
Under Art. 3 of the Order proceedings were to conti-
nue in the respective Special Tribunals but appeals
38
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therefrom lay to different High Courts set out in the
Schedule thereto and effect was to be given to the
orders made and sentences passed by the Tribunals or
by the High Courts to which the appeals lay within
the territories of either of the two Dominions as if the

R B. Jodka Malgrders had been passed by a court of competent juris-

Kuthalia

Kapur J.

diction in the Dominion in which effect was given.
Thoerefore notwithstanding the partition, for offences
committed in any part of British India, if the accused
were convicted by any of these Tribunals whether at
Lahore or Calcutta the orders were effective through-
out India or Pakistan as the case may be.

Now we come to Art. 4. An important fact to be
kept in view is that the award of the Boundary Com-
mission was not published till August 17, 1947, ié,
two days after the appointed day. Thus the two new
provinces, East Punjab and West Punjab, upto that
date were comprised of whole and undivided districts
as specified in Schedule 2 of the Act and the territorial
juriediction of the courts of the various border dist-
ricts was till then unaffected as a result merely of the
partition. The non obstante clause in Art. 4 refers to
the creation of new provinces and to the transfer of
eertain territories from the province of Assam to the
province of East Bengal. The language of ¢l. 1 of the
article is of wide amplitude. It comprises and applies
to all pending proceedings in any civil or criminal
court (other than a High Court) in the erstwhile pro-
vinces of Bengal, the Punjab and Assam. It declares
that the pending proceedings would continue in the
courts where they were pending immediately before
Avugust 15, 1947, and qua such proceedings the court
was to continue to have the jurisdiction it would have
had as if the Act had not been passed, i.e., three provin-
ces had not ceased to exist and five new provinces had
not come into existence in their place with ail the
consequential changes. There is no indication in the
first part which Jimits, constricts or circumacribes the
amplitude of the words of that clause. It contains no
limitation either by express words or by implication.
The words “all proceedings” and “in any civil or eri-
minal court” are indicative of their comprehensivenesa
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and negative the idea of a mere change based on = 960
the territorial jurisdiction of the court., . The Actin . -~ —. .-
its second schedule contemplated the division by whole ;.. of rmsia,
districts and it is well-known that the Punjab Govern- r:. & snother
ment, a8 other Governments to be affected by the Act, -
had made an extensive survey of the Punjab with a R B. Jodka Mal
view to giving effect to the * Cabinet formula” for ~ H#helis -
dividing the province ; charts had been prepared, sur- - ..., ;.
vey maps of revenue estates, maps of the canal irriga-
tion system and distribution of population according
to religious communities were prepared by the cleve-:
rest officers of the Government. It was on this basis
that schedules in the Act were prepared. The Award
of Sir Cyril Radcliffe (as he then was) shows that little
change was required to be made in the dividing line
prepared by the Punjab Government. The major
- change was of one district minus its trans Ravi
Tabsil. It is significant that whatever the intention
was to imply a change in territorial jurisdiction and
its effect it.was specifically so stated ; e.g., Art. 3 of _
the Indian-Independence (Income-tax Proceedings)
Order-of August 12, 1947, which was in the following
terms : - '
“ Where before the appointed day the jurisdiction
of a tax officer under the relevant Tax Act has been
altered in connection with the setting up of the Domi-
nions of India and Pakistan, or where after the appo-
inted day the case of an assessee is transferred from
one Dominion to the other by agreement between the
Central Board of Revenue of the two Dominicns, and
by reason of such alteration of jurisdiction or transfer
the case of an assessee falls to be dealt with on or
after the appointed day by the tax authorities of
India, or as the case may be, of Pakistan, all proceed-
ings relating to the case pending before any tax autho.
"rity of Pakistan, or as the case may be of India, shall
be transferred to the corresponding tax authority of
India, or as the case may be of Pakistan, and shall be
disposed of by the last mentioned tax authority in
accordance with law *. ‘
Respondent also relied on the fact that by unilateral
action Pakistan had by statute made the decrees of
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Indian courts including East Punjab ineffective in
West Punjab and that an Indian Act had made simi-

Hotels of India, 1A Provigion as to decrees against the Government.
Ltd. & Another This is bardly indicative of the true meaning of art. 4

v,

but if it can afford any indication it only supports

R. B. Jodha Malthe appellants’ contention that “all proceedings” in

Kuthalia

Kapur [,

“any court” were words of wider connotation. But
limitation is sought from the words of the second part
of the clause:

“and that court shall continue to have for the
purposes of the said proceedings all the jurisdiction
and powers which it had before the appointed day .

These words have no such effect and do not circums-
cribe the amplitude of the language of the first part of
the clause. They are merely dispersive of the doubts
which a strict adherence to the rules of private Inter-
national Law as accepted in courts founded upon the
principle of effectiveness and submission might cast
on the extent of jurisdiction and powers of the courts
of the new provinces where pending proceedings were
to be continued.

- The language of arts. 3 and 4 of the Order is almost
identical except that thers is no mention of the trans.
fer of territory from Assam to East Bengal in the
non.obstante clause of art. 3 and the three provinces of
Bengal, the Punjab and Assam are not mentioned in
cl. 1 of that article because in the context they were
irrelevant. The words in art. 3 must necessarily have
wide amplitude because the cases before the tribunals
related to offences committed in various parts of
India. Is there any reason to give a different and
constricted meaning to those same words in art. 4 of
the Order. The mention of the threo provinces was
necessitated by their ceasing to exist. But the words
emphasised by the respondent in the second part of
cl. 1 of art. 4, i.e., “ for the purposes of the said pro-
ceedings ”’ are common. They only mean that qua
the proceedings pending in the particular court the
jurisdiction and powers were to romain the same as
they were before the division. The use of these words
only carries out the intention of the makers of the
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Order and subserves the objects of the Act, i.e., provid- 1960
ing machinery for an orderly continuance of the nor- _ "~ . .
mal functioning of the judicial system. Hotels of India,
Under the Civil Procedure Code the jurisdiction of 1,i & dnother-
courts was not based only on effectiveness or submis. v.
sion but on location of property, cause of action or R. B. Jodha Mal
residence. Unless expressly or impliedly taken away — Hwhalia
ordinarily the jurisdiction and powers of a Court con-
ferred under a Statute continue if the Court continues
to exist and that is also the principle of s. 9 of the
Civil Procedure Code. The general doctrine of English
law is that in the absence of an Act of Parliament the
exercise of civil jurisdiction is founded upon one of
the two principles—of effectiveness or submission, i.e.,
either the subject-matter of suit is in England or the
defendant is present at the time of service of the writ
in England. If neither of these elements is present
the maxim actor sequitur forum rei applies: Cheshire
on Private International Law, pp. 139-40 (3rd Ed.);
Sirdar Qurdyal Singh v. Rojakh of Faridkote (*) where
this posifion has been clearly stated. In that case it
was held that in all personal actions the courts of the
country in which the defendant resides, not the courts
of the country where the cause of action arose, should
be resorted to. The defendant there.was residing in
and was domiciled in the State of Jind and at the
date of the suit had ceased to be a resident of ¥arid-
kote which passed the decree based on the cause of
action arising there. Such decrees it was held were a
nullity under International law. The Privy Council
at p. 185 said :— ‘
“ The general rule is * that the plaintiff must sue
in the court to which the defendant is subject at the
time of suit Aclor sequitiur forum rei which is rightly
stated by Sir Robert Phillimore (International Law,
Vol. 4, p. 891) to lie at the root of all international
and of most domestic jurisprudence on this matter.
All jurisdiction is properly territorial, and “extra
territorium jus dicents, impune non paretur ”. Territo-
rial jurisdiction attaches (with special exceptions)
upcn all persons either permanently or temporarily .
(1) [1894] 21 LA, 171.

Kapur J.
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resident within the territory while they are within it ;
but it does not follow them after they have with-

Hotels of Indis, Q3w from it and when they are living in another
Lid. & Amother- independent country. It exists always as to land

V.

within the territory; and it may be exercised over

R. B. Jodks Malmoveables within the territory, and in questions of

Kuihalia

Kapur |,

status or succession governed by domicile, it may
exist as to persons domiciled or who when living were
domiciled, within the territory. As between different

provinces under one sovereignty (e.g., under the

Roman Empire) the legislation of the sovereign may
distribute and regulate jurisdiction ; but no territorial
legislation can give jurisdiction which any foreign
court ought to recognise against foreigners, who owe
no allegiance or obedience to the Power which so
legislates .

Thus jurisdiction may be conferred by Statute as
under the Code of Civil Procedure or it may be based
on the two principles of English Law above stated. If
the latter are the exclusive guides in the matter of
competence then mere accrual of cause of action will
not make the court competent. Obviously therefore
arts. 3 & 4 are a recognition of the rule above stated
which would remove any doubts created as a result of
the division of the provinces and of difficuities result-
ing therefrom. We cannot lose sight of the fact that
the people of the province of. the Punjab divided into
West and East Punjab and so also of Bengal were so
intertwined both in regard to relationship, succession,
property and business dealings that if no sach provi.
sion had been made it would have led to uncertainty,
hardships and chaotic conditions, which would equally
be the consequence of the interpretation contended
for by the respondent.

If the interpretation contvnded for by the respon-
dent were accepted in every case the litigant would
have had to decide whether his suit could be conti-
nued or was hit by the principles above discussed, a

- decision whioh is difficult anywhere more so in the

Courts subordinate to the High Courts. The absence
of a provision made in the Order would have created
an almost impossible position in regard to most
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proceedings. "Even in the case of suits dealing with 1960
immoveable property the difficulty would have arisen , "~
. . . & Associaied

where property was situated in the jurisdiction of ... 1u4is,
more courts than one, the courts being in the two new 1. & 4nother
provinces of the Punjab, e.g., suits for partition of pro- v.
perty, succession, enforcement of mortgages and decla- 2. B. jodka Mal
rations of title under the provisions of the Punjab  Kufhalia
Land Revenue Act. Greater uncertainty would have Ka;; I
arisen in cases where decrees of original courts were ’
under appeal in districts and still more in suits where
preliminary decrees had been passed and final decrees
remained to be made. Even in cases of a matrimonial
or testamentary nature, in cases dealing with gnardian-
ship and custody of infants, maintenance, restitution
of conjugal rights and suits of a like nature the
absence of - a provision like art. 4 of the Order would
have created almost unsurmountable difficulties.
These cases are illustrative of the various kinds of
proceedings which had to be provided for. In order
to overcome difficulties and remove doubts and hard-
ships the Order was made by the Governor-General
in such general terms using language of wide ampli-
tude. Thus the necessity to start new proceedings,
pay fresh court fees and have fresh trials was
obviated. : ,

This interpretation is strengthened by reference to
criminal cases. The jurisdiction of criminal courts
under Chapter XV of the Criminal Procedure Code is
dependent upon variety of circumstances any one of
them could give rise to the conflict ‘of jurisdictions.
. One of the simplest case would be the trial of an offen.-
der where a case was transferred from one district to
another and the two districts fell into different pro-
vinces. His trial could not be continued without cl. 1
of art. 4 nor conviction become effective without cl. 3.
The absence of a provision like art.4 of the Order
would lead to inconvenience if not confusing situations
in cases where a person could, under the Criminal Pro-
cedure Code, be tried in different courts of the two
Punjabs and the rules of International Law super-
vened. Instances could be multiplied in regard to
criminal cases where but for the wider meaning given
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to the article the legality of the proceedings would
have seriously been jeoparvized.

The third clause of art.4 is couched in equally

Lid. & Another Wide language and it had necessarily to be so and was

V.

meant to be so, the object being remedial and to

R. B. jedha Maleffectuate the orders, decrees and sentences passed by

Kuthalia

Hapur f.

courts. Without this clause the first clause would
have been of little purpose because if the judgments,
decrees and sentonces passed by courts of one part of
the Punjab were to be treated merely as foreign judg-
ments then the whole object of the Order would
have been defeated. It has to be emphasised that
in the Orders relating to the Federal Court and
to the High Courts of Calcutta and l.ahore which
have been discussed in & previous part of this judg-
ment effect was given to the judgments and orders of
one court as if they wore the judgments of the other
court aleo and this was recognised in the judgment of
the Federal Court in Midnapare Zemindary Co. Lid. v.
Province of Bengal & Others('). Similar words nsed
must, in the absence of any indication to the contrary,
receive the same meaning and it is significant that
Parliament bas used the same words in a later
Statute—The Indian Independence Pakistan Courts
(Pending Proceedings) Act IX of 1952 which was
passed to make inecffective the orders and decrees of
Pakistan courts passed by virtue of the Special Orders
under the Act for the continuance of proceedings in
courts in Bengal, Assam and the Punjab. By s. 3 of
that Act (IX of 1952) it was provided :—

“ Section 3. Notwithstanding anything contained
in any of the orders referred toin 8.2, no decree to
which the Act applies shall be given offect to by any
court or authority in India in so far as such decree
imposes any liability or obligation on any Government
in India ",

This recognises the force of art. 4(3) of the Order
and there is no indication in that Statute that Parlia-
ment was dealing with the limited territory contended
for by the respondent.

It was argued that the intention of cl. 3 of art. 4

(1) [1949] F.C.R. 309.
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was that the court passing the decree or order would 1960

be a court of competent jurisdiction within 8. 13 of .~ . .

the Civil Procedure Code and the question of jurisdic- g, of India,
tion of the court passing the decree would not be ru. & nother

available to the losing party, the submission being v.

that the word * effect ” did not mean the same thing & - Jodka Mal

T ” Kuthalia
as “execute . :

It may be pointed out that the respondent never . ..,
raised, at the trial, the question of jurisdiction. He :
submitted voluntarily to the judgment of the Lahore
Court and he can at no later stage be heard to say
that the judgment is not binding on him : Cheshire on
Private International Law, p. 140 (3rd Ed.). The word
“eoffect ” is wider- than the words “enforce” or
“ execute . There are decrees which are not execut-
ed in the ordinary sense of the term but are given
effect to; e. g, decrees for dissolution of marriage,
restitution of conjugal rights and injunction. In crimi-
nal matters it would . mean carrying out the sentence
of the court. It was for these reasons that the word
“offect ” was used in cl. 3 of arts. 3 and 4 of the
Order. After the partition all these courts situated in
the two new provinces of West Punjab and East Pun-
jab became foreign éourts qua each other and there-
fore certain judgments and sentences passed and
orders made in regard to certain cases in the absence
of the Order might no longer have been effective. As
has already been stated it was to provide for these
difficulties and for rémoving all doubts as to the juris-
diction of courts in the provinces which had cased to
exist that art. 4 was promulgated and a consequential
provision had to be made to give effect to these
various decrees and orders. That decrees passed in
courts of one new province of the Punjab were to be
treated as if they were passed by the courts of com-

- petent jurisdiction in the other new Province of the
Punjab is shown by the language used and particu-
larly the words “court of competent jurisdiction
within that Dominion . The use of the words is very
significant. Similar words were used in cl. (3) of art. 3
where also effect was to be given to the orders passed
by the Special Tribupal sitting in Calcutta or at
2
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Labore in regard to offences which might have been
committed anywhere in India. It has not been sug-

Hotels of India, B€8ted that those words were of lesser amplitude and
Lid. & Another did not make the conviction good in any part of India

Y.

or Pakistan or the conviction was ineffective any-

R. B. jodha Mulwhere in those two Dominions. It might be repeti-

Kuthahia

Kapur ],

tive as an argument but is equally efficient in the
case of cl. 3 of art.4as it was in cl. 3 of the third
article.

It was also argued that a court of competent juris.
diction in cl. 3 was used in the same sense as in Inter-
national Law, i.e., a court which has the right to ad-
judicate upon the matter. In the context it can only
mean the court as envisaged in cl. 1 of art. 4 ora
court of similar and equal or co-ordinate jurisdiction
but exercising it under the Civil Procedure Code or
Criminal Procedure Code in either of the Punjabs in
the two Dominions a3 the case may be. This would
clearly show that the effect of art. 4(1) and (3) was
that all proceedings meaning all suits and other pro-
ceedings would continue unaffected by the passing of
the Aot and the setting up of two provinces of West
Punjab and East Punjab and also that once a decree
was passed or sentence pronounced by a courtin either
of the new provinces of the two Dominions it was to
be given effect to as if it was & decree or order passed
by a court of competent jurisdiction in the other
Dominion.

Submission was then made that in cl. 2 of art. 4
reference to any appeal or to the court which would
have appellate jurigdiction did not include the Fede-
ral Court of Pakistan because it was not in existence
at the time and the Tederal Court which came into
existence as a result of the Federal Court Order was a
court of limited jurisdiction. The word “ appeal ”
there cannot be read as confined to only one appeal
because the provision made for appeals is that it sball
lie in the court having appellate juriediction over
the court as if proceedings were instituted after the
appointed day, and for proceedings instituted after
the appointed day the jurisdiction of the Privy Coun-

“oil had been conferred by the laws of Pakistan on the
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. Federal Gouft of Pakistan. In these circumstances it 1960

would be contrary to the intention of the words used o
in the Order to restrict the appeals to the District ,ﬂﬁ,;{ z;o?:;fi
Judge or to the High Court but they must be taken ru. & dnother
to include appeals to the highest court' to which v. A
appeals conld be taken. . R B Jodha Mal

It was then submitted that at the time ‘when the  K*/halia
suit was filed the jurisdiction of the Federal Court ..., ;
was a limited one and no such appeal as was subse-
quently taken could have been taken to that court at
that time. The Federal Court of Pakistan was un-
doubtedly a court of appellate jurisdiction over the
courts including the High Courts even though its
jurisdiction fell under s. 205 of the Government of
India Act, 1935. The meaning of the words * appellate
jurisdiction ” a8 used in cl. (2) of art. 4 of the Order
is not affected by the subsequent extension of restric-
tion of the jurisdiction of the court because the scope
of the appellate jurisdiction may vary from time to
time but it still remains appellate jurisdiction.  See
Midnapore Zemindary Co. Lid. v. Province of Bengal
and Others (*). :

The next question for decision is whether as a con-
sequence of evacuee legislation in Pakistan the appsl.
lant No. 2 lost his rights in the decres., The respon.
dent contended that by s. 6 of the Pakistan Admini-
stration of Evacuee Property Ordinance, 1949 (Aot
XV of 1949), the decree must be taken to have vested
- and be deemed always to have vested in the Custo-
~ dian with effect from March 1, 1947. The decree in
dispute was passed by the Senior Subordinate Judge
in 1949 and no claim was made by the Lahore Custo-
dian of Evacuee Property in regard to it nor is there
any proof that he has done so up to the present.
Under 8. 13 it was open to the Custodian to publish,
by notification in the official gazette, this decree in
the list of evacuee properties but it has not been
shown that that has been done. Section 11 of that
Ordinance which was in the following terms was how-
ever relied upon by the respondent:— =~

“Section 11(1), Any amount due to an evacuee

(1) [1949] F.C.R. 309.
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1960 or payable in respect of any evacuee property, shall
The Aesoviateq DO PAId t?,the Custodian by the person liable to pay
Hotels of India, the sz}me * . .

Lid. & Amother 1t 18 true that if the decree is evacuee property and
v. has vested in the Custodian then the Custodian can
R. B. jodha Malolaim payment from the judgment debtor. The appel-
Kuthalia  1ant urged two points:—(I) that the situs of the
Kkapur J. decree was the place where it could be cffectuated and
therefore where the debtor resides and (2) it was for
the Custodian to decide as to whether it was evacuee
property or he had made no such decision. If any-
thing the decree had never been treated as evacnuee
property by the Custodian and it could no longer be
80 treated because of 8.3 of the Pakistan (Admini.
stration of Evacueo Property) Act, 1957 {XII of 1957),

the relevant part of which is as follows :—

“Section 3(I). Property not to be treated as
evacuee property on or after lst January, 1957 : Not-
withstanding anything contained in this Act, no per-
son or property not treated as evacuee or as evacuee
property immediately before the first day of January,
1957, shall be treated as evacuee or, as the case may
be, a8 evacuee property, on or after the said date .
As to the situs of the decree Mr. Pritt relied on cer-
tain English cases which deal with the situs of a con-
tract debt and referred to the following cases: In re
Russian Bank for Foregin Trade (); Sutherland v.
Administration of German Property (*); ¢ The Jupi-
ter’ (). In this court in Delhi Cloth & General Mills
Co. Ltd. v. Harnam Singh & Others (') it was held that
situs varies in the case of simple contraect debts. At
page 423 Bose, J., observed :—

“ But when all is said and done, we find that in
every one of these cases the proper law of the contract
was applied, that is to say the law of the country in
which its elements were most densely grouped and
with which factually the contract was most closely
connected . '

Applying these rules it would appear that the situs
of a contract debt wonld be where the defendant

(1) (1933] 1 Ch. 745. {2) [1934] 1 K.B. 423.
{3) (1927) P. 250 (4) {1955] 2 S.C.R. 40z.
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resides. But it was submitted by the learned Soli- 1960
citor-General that the situs of the decree or judgment .~~~
is where it was recorded and reliance was placed ..o rndia,
oun Atforney-General v. Bouwen('). According t0 rsa. & dnother
Dicey’s Conflict of Laws (7th Edition) p. 506, judg- .
ment debts are situate where the judgment is recorded ®. B. Jodka Mai
and according to Cheshire’s International Law p.  Kuihae
456 :— N . Kapur [.

“ With regard to this theory there can, of course,
be no doubt that a debt is deemed by English law to
have a definite locality of its own for several different
purposes, such as the exercise of jurisdiction, the pay-
ment of death duties, and the grant of probate or of
letters of administration ”,
and again pp. 519-520 :—

“ For the purposes of jurisdiction to make a grant
of probate or administration, however, it has long
been settled with respect to choses in action and titles
to property that judgment debts are assets where the
judgment is recorded ; leases, where the land lies;
specially debts, where the instrument happens to be;
and simple contract debts, where the debtor resides at
the time of the testator’s death ™. |

The authority for this is an observation of Lord

Abinger, C. B., in Attorney-General v. Bouwen (*) from
where this passage has been taken. That was a case
of a claim by the Crown for probate duty on foreign
securities held by the testatrix at the time of her death -
and the question for decision was whether for the
purposes of administration they were assets locally
- situate .within the jurisdiction of the Ordinaty. As
they were sold and delivered by the executors with-
out doing any act outside the jurisdiction of the Ordi-
nary, duty was payable in England. The above
quoted observation was made in connection with the
limited jurisdiction of the Ordinary. Thus it appears
that the reason given by Lord Abinger for a judgment
or decree having its situs where it is recorded is that
it is normally enforceable in the country in which it is
given; for the purposes of jurisdiction for the grant
of probate, judgment debts are assets where the judg-
ment is recorded. But in the present case by a fiction

{z) (1838) 4 M. & W. 172; 150 E.R. 1390, 1308.
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of law the dccree is also decree of a court of competent

The Associatea JUTiBdiction in what was the Dominion of India and
Hotels of India, DOW the Union of India. Consequently the provision
Lid. & 4nother of the evacuee law will not affect the rights of the

v

R. B. Jodha Mal

Kuthalia

Kapur J.

appellant to execute the decrece in this country.
Secondly for the purposes of jurisdiction to grant
probate a judgment debt may have situs in the
country where it was recorded but as was poioted out
by this Court in Delkst Cloth & General Mills Case ('),
the most densely grouping of elements may also have
to be taken into account and in the peculiar circum-
stances of the present case where the judgment-debtor
is residing and domiciled in East Punjab where the
judgment debt is ¢ enforceable ’, the situs of the judg-
ment-debt would not only be in Pakistan. Further-
more the judgment-debtor is an evacuee qua Pakistan
and his property, if any, must have equally vested in
the Custodian and the only country where the decree
can be enforced will be in India.

No argument was addressed in support of the find-
ing of the High Court that a transfer and non-satis-
faction certificate was necessary to execute the decree
of the Federal Court. In the view that I have taken
of art. 4(1) and (3) no such objection is sustainable.
Even if Order 45, Rule 15, Civil Procedure Code may
be inapplicable the High Court could and should have
sent down the decree to the court of the Senior Sub-
ordinate Judge, Simla, to execute the decree in accor-
dance with law.

To sum up I am of the opinion that (1) the ampli-
tude of the language of art. 4 is not cut down by any -
words in the article or in the Order and therefore the
decree of the courts of West Punjab passed in procee-
dings pending immediately before the appointed day
are not foreign judgments in East Puojab and the
limited interpretation contended for by the respondent
is not sustainable., (2} The decree of the Federal Court
of Pakistan is covered by the words “ appellate juris-
diction ” in cl. 2 of art. 4 of the Order. (3) The word
“effect” in cl. 3 of art. 4is of wide connotation and
is not equivalent to ‘being enforced’ by suits on &

(1) [1955]) 2 5.C.R. 402.
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foreign judgment. (4) Clause 3 of art. 4 isin the nature 1960
of a deeming clause and makes the decree of the .~ ;
Pakistan court (West Punjab) a decree of a court of Ho;;s Z}o?:;a
competent jurisdiction in East Punjab (India). (5) L. & Another
Situs of the decree is not in Pakistan alone but the v.
legal fiction applies to that also, and (6) the evacuee & B Jodhe Mai
laws of Pakistan do not affect the effectiveness of the  Kuthalia
decree in India. ‘ —

I would therefore allow thls appeal and set aside
the judgment and order of the High Court. The
appellants will have their costs throughout.

BY COURT: In view of the majority Judgment
the appeal is dismissed with costs.

Kapur J.

Appeal dismissed.



