\
S.C.R. . SUPREME COURT REPORTS 1403

alienation cogés to an end. {2) Where the right, title 1958
and interest of a judgment-debtor are set up for sale
as to what passes to the auctton-purchaser is a ques-
tion of fact in each case dependent upon what was the Borkar
estate put up for sale, what the Court intended to —
sell and what the purchaser intended to buy and  Kapw J.
did buy and what he paid for. (3) The words
“right, title and interest” occurring in s. 155 of the .
Bombay Land Revenue Code have the same connota-
tion as they had in the corresponding words used in
the Code of Civil Procedure existing at the time the
Bombay Land Revenue Code was enacted. (4) In
execution proceedings it is not necessary to implead the
sons or to bring another suit if severance of status
takes place pending the execution proceedings because
the pious duty of the sons continues and consequently
there is merely a difference in the mode of enjoyment
of the property. (5) The liability of a father, who is a
managing director and who draws a salary or-a
Temuneration, incurred as a result of negligence in the

* discharge of his duties is not an avyaveharika debt as
it cannot be termed as “ repugnant to good morals ™.

In the result the appeal fails and is dismissed with

costs. '

SINHA J.—T agree to the order proposed. : Sinka [J.

Jakatd
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Appeal dismissed.

SRI BARU RAM

1958
v —

. SHRIMATI PRASANNI & OTHERS September 30.

(VENKATARAMA ArvAR, GAJENDRAGADEAR
and A, K. SArRkar JJ.).

Eleltion Petition—Cor’m;bt praclice—Procuring assistance of
Government servant by appointing as polling agent— Proof—Nowi- ¢
natron paper, vejection of—Failure to produce copy of electoral roll
—If rejection improper—Representation of the People Act, 1951 (43
of 1¢51), ss. 2(c), 33, 36, 45 and 123(7). .

The first respdndent filed an election petition against th&
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1958 appellant on the grounds: (i) that he comititjed the corrupt
— practice specified in s. 123(7) of the"Representation of the People
Sri Barw Ram  Act, 195! inasmuch as he had obtained the assistance of one
v. P, a member of the armed forces, who had acted as his polling
Shrimati agent, and (ii) that the nomination of one | had been improperly
Prasanni & Others tejected by returning officer.  The election tribunal held that
the corrapt practice was not proved but that the nomination of

J had been improperly rejected and consequently it declared the

. election of the appellant to be void. On appeal the High Court
held that the nomination of J was not improperly rejected but

that the corrupt practice alleged was established and dismissed

the appeal. The High Court found that I had signed the form

appointing him as the appeliant’s polling agent and had present-

ed it before the presiding officer, that P was seen at the polling

booth and that the scribe who wrote this form had also written

the form by which the appellant had appointed another polling

agent. From these circumstances the High Court drew the

inference that the appellant had appointed P as his polling

agent and had in fact signed the form in token of such appoint-

ment.  With respect to the rejection of the nomination of J

the High Court held that J was a voter in a different consti-

tuency and that he had failed to produce a copy of the electoral

roll when he presented the nomination paper, nor was it pro-

duced at the time of the scrutiny or within the time given by
the returning officer and that consequently the nomination®

was properly rejected,

Held, that to establish that the appellant was guiléy of the
corrupt practice charged it wassnot sufficient to show that P hagd
acted as his polling agent but it must also be proved that The
appellant had appointed P as his polling agent. This fact the
first respondent had failed to prove by any legal evidence. The
facts and circumstances found by the High Court did not inevit-
ably lead to the conclusion that the appellant had signed the

s form and hence such an inference could not be drawn.

Held, further, that the nomination of | was not improperly
rejected.  Where a candidate is an elector of a differept consti-
tuency he has to prove that fact in the manner prescribed by
s. 3%3) by the production of a copy of the electoral roll of that
constituency or of the relevant part thereof or of a certifiad copy
of the relevant entries thereof. In the present case there was
failure on the part of J to comply with s. 33(5) and his nomina-

: tion was properly rejected under s. 36(2)(b). The failure to
comply with s, 33(5) is not a defect of an unsubstantial character
. s0 as to attract the application of s.30(4). When theg statute
requires specific facts to be proved in 4 specific way and it also
provides for the consequences of non-compliance with the said
requirement the application of the penalty clause cannot be
resisttd on thes ground that such application is based on a

technical apprdach. .

- 3

Jagan Nath v. Jaswant Singh, [1654] S.C.R. 8g2; Rattan
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Anmol Singh v. gt‘i.ﬂ«a Ram, [1955] S.C.R. 481 and Pratap Singh 1958
v. Shri Krishna Gupta, A. LR 1956 5.C. 140, referred to. —

Mohan Reddy v. Neclagivi Murelidhar Rao, ALR. 1958 A.p. 5% Bare Ram

V.

485, not approved. Shrimati
CrviL APPELLATE JURISDICTION : Civil Appeal No, Prasanni & Others
409 of 1958 d

Appeal by special leave from the judgment and
order dated May 13, 1958, of the Punjab High Court
- at Chandigarh in First Appeal from Order No. 24 of
1958.-

C. B. Aggarwala and Naunit Lal, for the appellant.

H. 8. Doabia, K. R. Chaudhury and M. K. Rama-
murty, for the respondent No. 1.

* 1958. September 30, The Judgment of the Court
was delivered by

(GAJENDRAGADEAR J.—This appeal by special leave Gajendragadkar J.
has been filed against the decision of the Punjab High
Court confinming the order passed by the Election
Tribunal by which the appellant’s election has been
declared to be void. The appellant Shri Baru Ram
was eletted to the Punjab Legislative Assembly from
the Rajaund constituency “in the Karnal District,
Initially seventeen candidates had filed their nomina-
tion papers in this constituency. Out of fhese candi-
dates, thirteen withdréw and the nomination paper
filed by Jai Bhagawan was rejected by the returning
ofﬁcer That left three candidates in the field. They
were the appellant Baru Ram, Mrs. Prasanni and
Harkesh, respondents 1 and 2 respectively, The poll.
ing took place on March 14, 1957, and the result was
declared the next day. Since the appellant had secur-
ed the largest number of votes he was declared duly
elected. Soon thereafter Mrs. Prasanni, respondent 1, .
filed an election petition in which she alleged that the
appellant had committed several corrupt practices and ’
claimed a declaration that his election was void. The .
appellant denied all the allegations made by respon-
dent I. The election tribunal first framed, six prelimi-
nary issues and after they were decided, it raised
twenty-nine issubs on the merits. The tribunal was not“
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Sri Baru Ram
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satisfied with the evidence adduced by'rgspondent 1 to
prove her allegations in réspect of the corrupt practices

committed by the appellant and soit recorded findings
against respondent 1 on all the issues in regard to the

Prasanni & Othersgaid corrupt practices. Respondent 1 had also chal-

Gajendragadkar [.

lenged the validity of the appellant’s election on the

ground that the returning officer had improperly

rejected the nomination paper of Jai Bhagawan, This
point was upheld by the election tribunal with the
result that the appellant’s election was declared to be

void., .

The appellant then preferred an appeal to the
Punjab High Court. He urged before the High Court
that the election tribunal was in error in comingto the
conclusion that the nomination paper of Jai Bhagawapn
had been improperly rejected. This contention was
accepted by the High Court and the finding of the
tribunal on the point was reversed. Respondent 1
sought to support the order of the election tribunal on
the ground that the tribunal was not justified in hold-
ing that the appellant was not guilty of a corrupt
practice under s. 123(7)(c). This argument was also
accepted by the High Court and it was held that the
appellant was in fact guilty of the said alleged corrupt
practice. In the result, though the appellant succeeded
in effectively challenging the only finding recorded by
the tribunal against him, his appeal was not allowed
because another finding which was made by the tribu-
nal in favour of the appellant was also reversed by the
High Court. That is why the order passed by the
tribunal declaring the appellant’s election to be void
was confirmed though on a different ground. 1Ifis
this order which is challenged before us by Mr.
Aggarwal on behalf of the appellant and both the
points decided by the High bouxt are raised before us
by the parties.

At the htaring of the appeal Mr. Doabia raised a
preliminary objection. He contends that the present
appeal has been preferred beyond time and should be
rejected on that ground alone. The judgment under
appeal was «delivered on May 13, 1958, and the petition

“f01 leave to appeal under Art. 136 of *the Cohstitution

. *
- @
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has been filed In this Court,on September 2, 1958, It 958

is common ground that the appellant had applied for . "
leave to the Punjab High Court on June 9, 1958, and v,

his application was dismissed on August 22, 1958. If  Shrimasi
the time occupied by the appellant’s application for Prasunri & Others
leave is taken into account, his appeal would be in
time ; on the other hand, if the said period is not taken &% "”d'“g“‘u:“’ I
into account, his application would be beyond time.

Mr. Doabia argues that the proceedings taken on an-

election petition are not civil proceedings and so an
a.pphca.tlon for leave under Art. 133 of the Constitution

was incompetent; the time taken in the disposal of

the said application cannot therefore be taken into

account in computing the period of limitation. On the

ofher hand, Mr. Aggarwal urges that s. 116A (2) of the
Representa,tlon of the People Act (43 of 1951) (herein-

after called the Act) specifically provides that the

High Court, in hearing an appeal presented to it shall

have the same powers, jurisdiction and authority and

follow the same procedure with respect to the said

appeal as if it were an appeal from an original decree

passed by a civil court situated within the local limits

of its civil appellate jurisdiction. The result of this

provision is to assimilate the election proceedings

coming before the High Court in appeal to civil pro-

ceedings as contemplated by Art. 133 of the Constitu-

tion and so, according to him, it was not only open to

the appellant but it was obligatory on him to make an .
application for leave to the Punjab High Court under

the said article, That is why the time occupied by

the said prooeedmgs in the Punjab High Court must

be excluded in deciding the question of limitation. We

do notr propose to deal with the merits of these conten-

tions. It is not seriously disputed by Mr. Doabia that

parties aggrieved by orders passed by High Courts in *
appeals under s, 116A of the Act generally apply for ‘
leave under Art. 133 and in fact such applications are ’
entertained and considered on the merits by them. It .
is true that Mr. Doabia’s argument is that this practice

is erroneous and that Art. 133 has ne application. to

the appellate decision of the High Court urder s. 116A

179

[ *

-
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195+ of the Act. Assuming that My. Doabia is right, it is
i Bore clear that the appellant has merely followed the
ri Baru Ram . . . .

v general practice in thi$ matter when he applied for
Shrimati leave to the Punjab High Court; his application was
Prasanni & Others entertained, considered on the merits and rejected by
—- the High Court.  Under these circumstances we think
G“f‘"‘:'“g"""“’ J-that even if we were to hold that Art. 133 has no
application, we would unhesitatingly have excused the
delay made in the presentation of the appeal ; and so we
do not think we can throw out the appeal in limine
on the ground of limitation. If necessary we would
excuse Lthe delay alleged to have been made in present-

ing this appeal.

On the merits, Mr. Aggarwal contends that the find-
ing of the High Court that the appellant has com;
mitted a corrupt practice under s. 123{7)}(c) is not
supported by any cvidence. Before dealing with
this argument it would be relevant to consider the
legal position in the matter. Corrupt practice as
defined in s. 2(¢) of the Act means “ any,of the prac-

tices speeified in s, 1237, Section 123(7)c) provides

inter alia that the obtaining or procuring or abetting

or attempting to obtain or procure by a candidate any
assistance other than giving of vote for the further.

ance of the prospects of that candidate’s election from

any person in the service of the Government and who

is & member of the arned forces of the Union, is a

. corrupt practice. The case against the appellant as
set out by respondent 1 in her election petition on this

poiut is that the appellant secured the assistance of

Puran Singh who is a member of the armed “forces of

the Union, It was alleged that Puran Singh “agti-

vely canvassed for the appellant on March Fth to

13th, 1957, in his village and so much so that he sub-

* sequently served as his polling agent at polling booth
No. 15 at village Kotra on March 14, 1957 ”. Both

' the tribunal and the High Court are agreed m.holdmg

o that it had not been proved thar Puran Singh actively
canvassed for the appellant on March 11th to 13th as

alleged by respondent !. They have, however, differ-

<edon the question as to whether the appellant had
“appointed Puran Smfrh as his polling a.gout', for the

L '
-

-
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polling bootk ‘in questjon., It would thus be seen 1958
that the point which falls for our decision in the _.
. 1 vi Baru Ram

present appeal lies within & very narrow compass. v
Did the appellant secure the assistance of Puran  spuiman
Singh by appointing him as his polling agent ? Going Prasanni & Others
back to s. 123, explanation (2) to the said section pro- —=
vides that  for the purpose of cl. (7) a person shall be Gejendregadiar J.
deemed to assist in the furtherance of the prospects
of a candidate for election if he acts as an election
agent or polling agent or a counting agent of that
candidate ”. In other words, the effect of explana-
tion (2) is that once it is shown that Puran Singh had
acted as polling agent of the appellant, it would follow
that the appellant had committed a corrupt practice
under s. 123(7)(¢). But it is important to bear in mind
that before such a conclusion is drawn the provisions
of s. 46 of the Act must be taken into account. Sec-
tion 46 authorises a contesting candidate to appoint
in the preseribed manner such number of agents and
Jelief agents as may be prescribed to act as polling

* agents of such candidate at each polling station
provided under s. 25 or at the place fixed under sub-
8. (1) of 5. 29 for the poll., There can be no doubt
that, when explanation (2) to s, 123 refers to a person
acting as a polling agent of a candidate, it con-
templates the> action of the polling* agent who is
dualy appointed in that behalf by the candidate under
s. 46, It is only when it is shown that a person has .
been appointed a polling agent by the candidate and
has in cpnsequence acted as such agent for the said

« candidate that explanation (2) would come into opera-
tiap,  If, without being appointed as a polling agent
by thé candidate, a person fraudulently, or without
authority, manages to act as the polling agent of the
said candidate, explanation (2) would not apply. That .
being the true legal position the short, point which
arises for our decision “is whether the appellant had ¢
appointed Puran Singh as his polling agent and .
whether Puran Singh acted as such polling agent at
the polling booth No. 15 at Kotra. =«

What phen are the facts held proved By ‘the ngh

Court in support of its conclusmn against the appellant™
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1958 under s. 123(7)(c)? The {jrst,point which impressed
s P the High Court is in respect of the writing by which
v. the appellant is alleged t6 have appointed Puran Singh
Shrivtati as his polling agent. The printed prescribed forms were
Prasanni & Others Ot available to the candidates and so they had to copy
— the prescribed form for the purpose of appointing their
G“-’"'d"‘g“““" J-polling agents. This position is not disputed. The
form by which Puran Singh is alleged to have been
appointed the appellant’s polling agent contains a
glaring mistake in that while reciting that the polling
agent agreed to act as such polling agent t—he form
Say8 “1 agree to act as such following agent™ (P. W.
48/1). The same glaring mistake is to be found in the
form by which the appellant admittedly appointed
Pal Chand to act as his polling agent at the same
polling booth. The High Court thought that the
identity of this glaring mistake in both the forms
coupled with the similarity of the handwriting of the
rest of the writing in them showed that the two forms
must have been written by the same scrébe. Thisis, ¥
a finding of fact and it may be accepted as correct for *
the purpose of our decision. It would, however, be rele-
vant to add that it is not at all clear from the record
that the samc scribe ma.} not have written similatb
forms for other candidates as well. There is no evi-
dence to show that the scribe who made this glaring
mistake had been employed as his own scribe by the

. appellant.

The High Conrt was also disposed to take the view
that Puran Singh in fact had acted as thg polling
agent on the day of the election at the said polling
bouth. Respondent 1 had examined herself in suppart
of this plea and Banwari Lal whom she exahined
supported her in that behalf. The tribunal was not

. impressed by the evidence of these two witnesses ; and
it has given reasons for not accepting their evidence
. as true or réliable. It is unncecesdary to emphasise that,

. in dealing with an appeal under s. 116A of the Act,
High Courts should normally attach importance to the
findings of fact recorded by the tribunal when the said
findings rvst solely on the a.pprema.tmn of oral gvidence. s

"I‘he judgment of the ngh Court docs not show that

Ja
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the High Court definitely accepted the evidence of the 1958
two witnesses as reliable; in dealing with the question _ .~
the High Court has referred to this evidence without =™ ™
expressly stating whether the evidence was accepted  shyimasi
or not; but it may be assumed that the High Court prasanni & Others
was disposed to accept that evidence. In this eonnec-
tion, we would like to add that it is difficult to under- G#jendragadkar J.
stand why the High Court did not accept the criticism .
made by the tribunal against these two witnesses, If
we consider the verifications made by respondent 1 in
regard to the material allegations on this point both in
her petition and in her replication, it would appear
that she had made them on information received and
not as a result of personal knowledge; that being so,
it is not easy to accept her present claim that she saw
Puran Singh working as polling agent; but apart from
this consideration, the evidence of respondent 1, even
if believed, does not show that Puran Singh was work-
ing as a polling agent of the appellant ; and the state-
+  ,ment of Banwari Lal that Puran Singh was working
. as the appellant’s polling agent loses much of its force
in view of his admission that he had no knowledge
that Puran Singh had been appointed by the appel-
lant as his polling agent. Even so, we may assume,
though not without hesitation, that Puran Singh
did act as appellant’s polling agent as alleged by res-
pondent 1,

In dealing with this question the High Court appears
to have been considerably influenced by the state-
ment made by Jangi Ram whom the appellant had

. examined. In his cross-examination, Jangi Ram
stated that Jagtu and Pal Chand were the agents of
Shri Baru Ram, but he added that Puran Singh was
not at the polling booth. It may be mentioned that
the appellant’s case was that he had appointed only .
one polling agent at Kotra; and this allegation,
according to the High Court, was dispfoved by the ’
statement of Jangi Ram inasmuch as he referred to .
two polling agents working for the appellant. In
considering the effect of thisstatement, the High Court

o has failed to take into account the positive™statement
of the witness that Puran Singh was not at the pollin®
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7958 station at all. The evidegece pf the wibkness may be
Svi o i Telected if it appears to be - unreliable; but if it is
v accepted, it would not be fair to accept it only in part
smmati and to hold that two polling agents had been appoint.-
Prasanmt & Othersed by the appellant one of whom was Puran Singh.
There ¢s another serious infirmity in the inference
drawn by the High Court from the statement of Jangi
Ram ; that is that Jagtu to whom the witness has
referred as a polling agent of the appellant appears in
fact to have acted as a polling agent of Harkesh, res.
pondent 2. Jhandu, another witness examined by the
appellant has stated so on oath and his statement has
not been challenged in cross-examination. Thus,
reading the evidence of Jhandu and Jangi Ram, it
would be clear that Jangi Ram was right when hq
said that Jagtu was acting as a polling agent but he
was wrong when he thought that Jagtu was the polling
agent of the appellant. If the attention of the High
Court had been drawn to the unchallenged statement
of Jhandu on this point, it would probably not have. *
drawn the inference that Jangi Ram’s evidence sup-  *
ports the case of respondent 1 about the appoint-
ment of Puran Singh as the appellant’s polling agent.
The next circumstance on which reliance has beén’
placed in the judgment of the High Court is that
Puran Singh.has signed the prescribed form appoint-
ing him as the polling agent and he must have present.-
. ed it to the returning officer. The prescribed form
requires that a candidate appointing his polling agent
and the polling agent himself should sign the fiyst part
of the form. "Then the polling agent is required to
take the form to the returning officer, sign in token eof
his agreeing to work as a polling agent betore the' said
officer and present it to him. The High Court has
. found that Puran Singh must have signed the form
and presented, it as required by law. Puran Singh
] was examinéd by respondent 1; *hut when he gave evi-
. dence, he was allowed to be treated as hostile and
cross-examined by her counsel. Puran Singh denied
that-he had acted.as the appellant’s polling agent and

Gajondragadkar J.

that he had tigned the form and presented if to the e
Teturning officer. 1lt, however, appedrs that Chand
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Jamadar to whose platoon Puran Singh is attached 1958
gave evidence that the Signhture of Puran Singhon .. —- = *
the form in question (P.W. 48{1) appeared to be like .

the signatures on acquittance rolls which had beenad-  swimasi
mittedly made by him. On the same question hand- Prasanni & Others
writing experts were examined by both the parties. =~ —
Mr. Om Parkas was examined by respondent 1 and he G%endragediar J.
<  stated that he had compared the admitted signatures .
of Puran Singh with the disputed signature and had
come to the conclusion that Puran Singh must have
made the disputed signature. On the other hand, Mr.
Kapur whom the appellant examined gave a contrary
opinion. The tribunal thought that in view of this
conflicting evidence it would not be justified in
finding that Puran Singh had signed the form.
The High Court has taken a contrary view. Mr.
Aggarwal for the appellant contends that the High
Court was in error in reversing the finding of the
tribunal on this point. There may be some force in
. this contentjon; but we propose to deal with this
. ‘appeal on the basis that the finding of the High Court
on this question is right. The position thus is that,
according to the High Court, Puran Singh signed the
fosm appointing him as the appellant’s agent and
presented it before the officer. Puran Singh was seen
at the polling booth and the scribe whe wrote the form -
in question also wrote the form by which the appellant
appointed Pal Singh as his polling agent at the same
booth. The High Court thought that from these cir- *
cumstances it would be legitimate to infer that the
appelladt had appointed Puran Singh as his polling
agent and had in fact signed the form in token of the ¢
sald appointment. It is the correctness of this finding
which is seriously disputed by Mr. Aggarwal before us.
1t is significant that from the start the parties were
at issue on the question as to whether Puran Singh
had begn appointed by the appellant as-his polling ¢
agent; and so respondent 1 must have known that
she had to prove the said appointment in order to
obtain a finding in her favour on issue 29 under s, 123,
~  (7)c) of the Act. Respondent 1 in fact led evidence to
prove tHe signature of Puran Singh’ but no attempt
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1958 was made by her to prove the signature ,of the appel-
Soi P T lant on the said form. The appellant had specifically
. denied that he had appointed Puran Singh as his
siimati  polling agent and when he stepped into the witness
Prasanni & Others box he stated on oath that he had not signed any
form i that behalf. Under these circumstances, it
Gajendragadhar . \wyug clearly necessary for respondent 1 to examine
. compctent witnesses to prove the appellant’s signature
on the form. It is true that the appellant’s signature
on the form appears to have been over-written, but it
is only the expert who could have stated whether the
over-writing in question made it impossible to com-
pare the said signature with the admitted signatures
of the appellant. It appears that after the whole of
the evidence was recorded, respondent woke up to thig
infirmity in her case and applied to the tribunal for
permission to examine an expert in that behalf. This
application was made on TFebruary 6, 1958 ; and the
only explanation given for the delay in making it was
that it was after the appellant denied his signature
on oath that respondent 1 realized the need for exa-
mining an expert. The tribunal rejected this applica-
tion and we think rightly. Inits order the ttibunal
has pointed out. that respdndent 1 had been given an
opportunity to examine an expert and if she wanted
her expert to, gise evidence on the alleged signature of
the .»ppcllant her counsel should have asked him rele-
vant questions when he was in the witness box. Thus
the position is that there is no evidence on the record
to support the case of respondent 1 that the said alleg-
ed signature has in fact been made by the appellant.
The only relevant evidence on the record is the state-
ment of the appellant on oath that he had not cngned
the form in question.
. Mr. Doabia fairly conceded that there was no legal
evidence on this point; but his argument was that
’ from the other findings of factrrecorded by thg High
Court it would be legltlma.t(, to infer that the appel.
lant had made the said signature. In our opinion
this gontention is wholly untenable. It must be borne
in mind that the allegation against the appe llant is
that he has committed a corrupt practite and 4 finding

'] .
-
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against, hime on the poinf’ woéuld involve serious | 7938
consequences. In.such a.case, it would be difficult to
hold that merely_from the findings recorded by the :
High Court it would~be legitimate to infer that the Shitmati
appellant had signed the form and had in fact.ap. Prasinni & Ofhers
pointed Puran Singh as his polling agént. Mr. Doabia o
argues that it is not always absolutely necessary to
examine an expert or to lead other evidence to prove’
handwriting. It would he possibleiand legal, he con-y
tends, to prove the.handwritiig of a person from)|
circurnstantial evidence. Section 67 of the Indian
Evidencé Act* provides inter ,alia that if a document
is alleged to be signed by any person the. signature
must be proved to' be in his handwriting. , Sections 45
and 47 of the said Act (1 of 1872), prescrihe the method
in which such signature can be proved. Under s. 45,
the opinion of the ‘handwriting. experts is rel¢vant
while ander s. 47 the opinion of any person acquainf-
ed with-the handwriting of the person who is alleged
.to-have signed “the document is admissible. The, ex-
* planation to the section explains when a person can

be said to be acquainted with the Jhandwriting of
another person. Thus, there ean be no. doubt asto
tite manner in"which the alleged signature of the
appellant could and .shou]ld have been proved; but
evert assuming that-the signature. of tlre appellant can
be legally. held to be proved on circumstahtial evi-
dence the principle which governs the appreciation .
of such circumstantial ewidence: in cases:of fhis kind

cannot he ignored: It isonly if the court is safisfied

that the’circumstantial evidence iirresistibly leads’ to

the inference that the' appellant must have signed the

form °that the court cap legitimately reach such a
conclusion. In our opinion, it.is impaossible to accede

to Mr. Doabia’s argument' that the facts held proved Lt
in the High Court inevitably lead to itg final conclu-

sion’th&t the appellant had .in fact signed. the form, ¢

It is clear that in reaching this conclusion the High v
Court did not properly appreciate the fact that there

was no'legal -evidence on the; péint.and that the other

facts foynd by'it'canngt -even teasonably*suppozt, th?.

180 .

Srs Baru Ram

E;ajend;a‘g;dkar _{

LR



1416 SUPREME COURT REPORTS , [1959]

1958 case for respondent 1. V¥e rpust accordingly reverse
—_— the finding of the High Court and hold that respon-
Srv Baru Ram dent 1 has failed to prove that the appellant had
sr.::nm committed a corrupt practice under s. 123(7)c¢) of the
Prasgnni & Others Act.
This finding, however, does not finally dispose of the
Gajendragadkar J.appeal because Mr. Doabia contends that the High
Court was in error in reversing the tribunal’s conclu-
sion that the nomination paper of Jai Bhagawan had
been improperly rejected. Mr. Aggarwal, however,
argues that it is not open to respondent 1 to challenge
the correctness of the finding of the High Court on
this point. In support of his objection, Mr. Aggarwal
has referred us to the decision of this Court in Vashist
Narain Sharma v. Dev Chandra (*). In this case, when
the respondent, having failed on the finding recorde?i
by the tribunal in his favour, attempted toargue that
he could support the decision of the tribunal on other
grounds which had been found against him, this Court
held that he was not entitled to do so. The provision,
of the Code of Civil Procedure which permits the
respondent to adopt such a course, it was observed,
has no application to an appeal filed by special leave
under Art. 136. “ We have noappeal before us on
behalf of the respondent ”’, observed Ghulam Hasan J.
“and we atc *unable to allow that question to be
reagitated”. Mr. Doabia challenges the correctness of
. these observations., He relies on 8. 116A of the Act
which empowers the High Court to exercise its jurisdic-
tion, authority and power, and to follow the same pro-
cedure, as would apply to appeals preferred” against
original decrees passed by a civil court within the logal
limits of its civil appellate jurisdiction. There is no
doubt that, in an ordinary civil appeal, the respondent
T would be entitled to support the decree under appeal
on grounds other than those found by the trial court
’ in his favour. Order 41, rule 22 of the Code of Civil
¢ Procedure, which permits the respondent to file cross-
objections recognize the respondent’s right to support
the decree on any of the grounds decided against him
Dby the court below. 1n the pr t,sent case no appeal

(1) [1955] 1 S.C.R. 509.
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could have bgeh preferred by respondent 1 because she
had succeeded in obtaining the declaration that the
appellant’s election was void and it should therefore be
open to her to support the final conclusion of the High

by the High Court which would go to the root, of the
matter is erroneous. -Prima facie there appears to be
some force in this contention ; but we do not think it
necessary to decide this point in the present appeal.
Mr. Aggarwal’s objection assumes that respondent 1
should have preferred a petition for special leave to
appeal against the finding of the High Court on the
issue in question ; if that be so, the application made
by her for leave to urge additional grounds can be
converted into a petition for special leave to appeal
against the said finding, and the delay made in filing
the same can be condoned. As in the case of the
preliminary objection raised by respondent 1 against
the appellant on the ground of limitation, so in the
rtase of the pbjection raised by the appellant against
respondent 1 in this matter, we would proceed on the
basis that we have condoned the delay made by respon-
dent 1 In preferring her petition to this Court for leave
toe challenge the finding of%Yhe High Court that the
nomination form of Jai Bhagawan had been properly
rejected. That is why we have allowed Mr. Doabia to
argue this point before us. We may add that the two
points of law raised by the respective objections of
both the parties may have to be considered by a larger
Bench on a suitable occasion. ‘

On thé merits, Mr. Doabia’s case is that the return-
ing officer wasnot justified in rejecting Jai Bhagawan’s
nomitation under 8. 36(2)b) of the Act. The facts on
which this contention is raised are no longer in dispute.
Mr. Jai Bhagawan who presented his nomination
paper to the returning officer on January 29, 1956, was
admittedly not an elector in the constituency of
Rajaund in the District of Karnal. It is alleged that
he was a voter in another constituency. When his
nomination paper was presented, he did not produge a
copy of the electoral roll of the said constituency or of
the relevant patrt thereof or a certified copy of these

- L] . . .
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relevant entries in the said roll; nor did’hg produce any

of these documents on the 'first of ¥ ‘ebruary which was
fixed for scrutiny of the nomination papers. When
the returning officer noticed that the candidate had not

Prasannii & Others produced the relevant document, he gave him, at his

Gajendrogadkar [.

requess, two hours’ time to produce it. The candidate
failed 1o produce the document within the time allowed
and thereupon the returning officer rejected his nomina-
tion paper under s. 36 (2)(b) of the Act. Tt is true
that the candidate subsequently purported to produce
before the officer his affidavit that his name was enter-
ed as a voter in the list of voters (No. 1074, Con-
stituency No. 6, Karnal Baneket No. 21, Vol. 10), but
the returning officer refused to consider the said afhi-
davit because he had already rejected his nomination
paper under s. 36(2)(b). Thus the rejection of the
nomination paper was the result of the candidate’s
failure to produce any of the prescribed docnments
before the returning officer.  On these facts the ques-
tion which arises for decision is whether the returning,
officer was justified in rejecting the nomination paper
under s, 36(2)(b).

Section 33 of the Act deals with the presentdtion of
nomination papers and prescribes the requirements €or
valid nomination. It would be relevant to refer to
sub-ss, (4) apd ¢5) of this section. Sub-section (4) pro-
vides that on the presentation of the nomination
paper, the returning officer shall satisfy himself
that the names and electoral roll numbers of the
candidate and his proposer as entered in the nomi-
nation paper arc the same as those entoredl in the
clectoral roll.  The proviso to this sub-section requires
the returning officer 10 permit clerical or technical
errors to be corrected. Under this sub-section it would
have been open to Jai Bhagawan while presenting his
nomination paper to produce one of the prescribed
documents to show his electoral roll number, on the
roll of his constituency. However, his failure to do so
does not entail any penalty. Sub-section (5) of s. 33
deals with the stgge of the scrutiny of the nomination
papers and it provides that where a candidate is an elec-
”tor of a diflerent constituency, a copy of the®electoral
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roll of that cgnitituency,or the relevant part thereof 1958
or a certified copy of the relevant entry of such roll -
shall, unless it is filed along with the nomination ‘
paper, be produced before the returmng officer at the  sprimasi
time of the scrutiny. 1t is thus clear that when the Prasanni & Others
stage of serutiny is reached the returning officer. has to
be satisfied that the candidate is an elector of -a differ- G4/endragadtar. J.
ent constituency and for that purpose the statute .
has provided the mode of proof. Section 36, sub-s. (7)
lays down that the certified copies which are required
to be produced under s.33 (5) shall be conclusive
evidence of the fact that the person referred to in the
relevant entry is an elector of that constituency. In
other words, the scheme of the Act appears to be that
where a candidate is an elector of a different consti-
tuency he has to prove that fact in the manner pre-
scribed and the production of the prescribed copy has
to be taken as conclusive evidence of the said fact.
This requirement had not been complied with by Jai
~ ,Bhagawan gnd the returning officer thought that the
« "said non- comphance with the provisions of s. 33(5)
justified him in rejecting the nomination paper under
s. 36(2)(b) of the Act. The question is whether this
view of the returning officer’ is right.

Section 36 of the Act deals with the scrutiny of
nominations and the object of its provisiqns as shown
by sub-s. (8) is to prepare a list of validly nominated
candidates, that is to say, candidates whose nomina-
tions have been found valid and to affix it to the
notice board of the returning officer. Sub-section (1) of
s. 36 provides that on the date fixed for the scrutiny
of nominations each candidate and one other person
duly suthorized may attend at such time and place as
the returning officer may appoint and the returning
officer is required to give them all reasonable facilities .
for examining the nomination papers of all candidates
whichhave been duly* delivered. Sub-section (2) then o
deals with the scrutiny of the nomination papers and
provides that the returning officer shall decide all
objections which may be maede to apy nomination, and

EW may either on such obJecmon or on_his own motion,
after sich suimary enquiry, if any, as he thm]m
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1958 necessary, reject any nomipatipn on any of the grounds
i Bore mentioned in ¢ls. (a), (b) and (¢) of the said sub-section.
ri Baru Ram ¢, . . . .
.. It is obvious that this emyuiry must be summary and
Shrimai cannot be elaborate or prolonged. In fact, sub-s. (5)
Prasanni & Others directs that the returning officer shall not allow any
Coiendiaas adjournment of the procecdings except when suchepro-
ajendragudiar - ceedings are interrupted or obstructed by riots, by open
. violence or by causes beyond his control and the pro-
viso to this sub-section adds that in case an objection
is made the candidate concerned may be allowed, time
to rebut it not later than the next day but one follow-
ing the date fixed for scrutiny, and the returning
officer ghall record his decision on the date to which
the proceedings have been adjourned. Sub-section (2)
(b) deals with cases where there has been a failure tg
comply with any of the provisions of s. 33 or s. 34.
There is no doubt that in the present case therc was
failure on the part of Jai Bhagawan to comply with
s. 33(5) and prima facie 5. 36(2)(b) seems to justify the
rejection of his nomination paper on that ground.,
Section 33(5) requires the candidate to supply the
prescribed copy and s. 36(2)(b) provides that on his
failure to comply with the said requirement his "norai-
nation paper is liable to be rejected. In other words;
this is a case where the statute requires the candidate
to produce the« preseribed evidence and provides a
penalty for his failure to do so. In such a case it is
difficult to appreciate the relevance or validity of the
argument that the requirement of s. 33(5) is not
mandatory but is directory, because the statute itself
has made it clear that the failure to comply with the
said-requirement leads to the rejection of the noming-
tion paper. Whenever the statutc requires a parti-
cular act to'be done in a particular manner and also
. lays down that failure to comply with the said require-
ment leads to a specific consequence it would be dithi-
¢ cult to accept the argument that' the failure to comply
. with the said requirement should lead to any other
consequence. :
It is, howeyer, urged that the statute itself makes a
distinction‘between defects which are of a substantial
tharacter and those which are not ¢f a substantial
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character. This argument is based upon the provi- 1958
sions of s. 36(4) of the Act which provides that the Sri Do Bam
returning officer shall not reject any nomination paper = = _

on the ground of any defect * which is not of a sub- Shrimati

stantial character”. The failure to produce the Prasenni & Others
requisite copy, it is urged, may amount to a defect
but it is not a defect of a substantial character. WeGaendragadkar J.
are not impressed by this argument. There is no .
doubt that the essential object of the scrutiny of
nomjnation papers is that the returning officer should
be satisfied that the candidate who is not an elector
in the constituency in question is in fact an elector of
a different constituency. The satisfaction of the
returning officer is thus the matter of substance in
fhese proceedings; and if the statute provides the
mode in which the returning officer has to be satisfied
by the candidate it is that mode which the candidate
must adopt. In the present case Jai Bhagawan failed
to produce any of the copies prescribed and the
» returning officer was naturally not satisfied that Jai
~ Bhagawan was an elector of a different constituency.
If that in substance was the result of Jai Bhagawan’s
failure to produce the relevant copy the consequence
prescribed by s. 36(2)(b) must inevitably follow. Tt is
only if the returning officer had been satisfied that
Jai Bhagawan was an elector of a differgnt constitu-
ency that his nomination papers could have been
accepted as valid, It is well-settled that the statutory
requirements of election law have to be strictly ohserv-
ed. As observed by Mahajan C. J. who delivered the
judgment of this Court in Jagan Nath v. Jaswant
Singh (1) “...... an election contest is not an action
at Jaw or a suit in equity but is a purely statutory
proceeding unknown to the common law and that the
court possesses no common law power . The learned .
Chief Justice has also added that “......it is a sound
principle of natural justice that the success of a candi- ’
date who has won at an election should not be lightly -
interfered with and any petition seeking such inter-
ference must strictly conform to the requirements of
#  thelaw.” Inthis connection we may usefully refer
to another decidion of this Court in Rattan Anmd*

{1) [1954] SL.R, 892, 895,896,  ° * . . <.
i, - . . [
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Singh v. Atma Ram (*). While gealing with the question
as to whether the requirements as to attestation were
of a technical or of an unsubstantial character, Bose J.
observed that *when the law enjoins the obser-

Prasanni & Others vance of a particular formality, it cannot be dis.

regarded and the substance of the thing muse be

Gajendragadhar [ thore . We must, therefore, hold that the High

Court was right in coming to the conclusion that the
nomination paper of Jai Bhagawan had been validly
rejected by the returning officer. .

Mr. Doabia, however, contends that the view taken
by the High Court is purely technical and does not
take into account the substance of the matter. This
approach, it is said, 1s inconsistent. with the decision
of this Court in Pratap Singh v. Shri Krishna Gupta (4.
It is true that in this case Bose J. has disapproved of
the tendency of the courts towards technicalities and
has observed that “it is the substance that counts
and must take precedence over mere form”. But in
order to appreciate the scope and effect of these
observations, it would be necessary to bear in mind
the relevant facts and the nature of the point_ raised
before the court for decisin in this case. The question
raised was whether the failure of the candidate®to
mention his occupation as required by r. 9(1)(1)
rendered his fMomination paper invalid and it was
answered by the court in the negative. The question
arose under the provisions of the C.P. and Berar
Municipalitics Act IF of 1922, It is significant that
the decision of this Conrt rested principally on the
provisions of s. 23 of the said Act according to which
*“ Anyihing done or any proceedings taken under this
Act shall not be quc%tmmd on account of any.........
defect or irregularity in affecting the merits of the
case . It was held by this Court that reading
r. 9(I) (iii) (¢) which directed the supervising officer to
examine nomination papers, in the light of 8.3, the
court had to see whether the omission to set out a
candidate’s occupation can be said to affect the merits
of the case and on that point there was no doubt that,
JHhe said faifure could not possibly affect the gerits of
th(.. case. The High Court had, howevu taken a

{t) [1955) 1 S.CIR. 481, -488.° {z) A.LR. 1956 ‘a.C 140, 141.
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contrary view.and it wagin reversing this view that 1958
Bose J. disapproved the purely technical approach _. —=
adopted by the High Court.+ Where, however, the > 7" ™"
statute requires specific facts to be proved in a specific  spimasi
way and it also provides for the consequence of non- Prasauni & Others
compliance with the said requirement it would .be  —
difficult to resist the application of the penalty clause G4/ndragadkar J.
on the ground that such an application is based on a .
technical approach. Indeed it was precisely this
approach which was adopted by this Court in the case
of Rattan Anmol Singh v. Atma Ram (*).

Mr. Doabia has also relied upon a decision of the
Andhra High Court in Mohan Reddy v. Neelagiri
Muralidhar Rao (*) in support of his argument that the
fgilure to produce the prescribed copy cannot justify
the rejection of the nomination paper. In our opinion
this decision does not assist Mr. Doabia’s contention.
In this case it was urged before the High Court that
the document produced by the party was not a certi-
fied copy as required by s. 33 (5) of the Act. This
argument was based on the assumption that the certi-
fied copy mentioned in s. 33(5) of the Act must satisfy
the test prescribed by s. 76 of the Indian Evidence
Act. The High Court rejecfed this argument for two
reasons, It held that the certified copy mentioned in
8, 33(5) need not necessarily satisfy theegt prescribed
by 8. 76 of the Indian Evidence Act. Alternatively
it held, on a consideration of the relevant statutory
provisions, that the document in question was in fact
and in law a certified copy under s. 76 of the Indian
Evidence Act. These points do not arise for our deci-
sion in the present appeal. Mr. Doabia, however,
relies 8n certain observations made in the judgment of
the High Court and it may be conceded that these
observations seem to suggest that according to the , .
High Court the provisions of ss. 33(5) and 36(7) donot
preclude proof by otHer means of the faét that the ¢
name of the candidate is on the relevant electoral roll, o
These observations are clearly obiter. HEven so we

{x) [1955] 1 S.C.R. 4381, 488.-
(2} A.LR. 1958 Andhra Pradesh 485.
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would like to add that they dp not corregtly represent
the effect of the relevant provisions of the Act.

The result is the appeal is allowed, the order passed
by the High Court is setaside and the election petition

Prasanni & Others filed by respondent 1 is dismissed with costs through-

out. .

Gajendragadhar f.

1958

September 30.

Appeal allowed.

GHAIO MALL & SONS
.
THE STATE OF DELHI & OTHERS *

(8. R. Das C. J., N. H. Baagwarr, B. D. SivHa,
K. Steea Rao and K. N. Waxcnoo JJ.)

Certiorars, Writ of —Rule issued on  applicglion—Duiy of
inferior Courts and Tribunals—If must produce entive records.

The appellant irm, an unsuccessful applicant for a license for
vending foreign liquor in New Delhi for the year 1954-194%, moved
the High Court under art. 226%0f the Constitution for a wrig ef
certiorari quashing the order granting the license toa rival
apphcant and impleaded the Chief Minister, the Excise Com-
missioner, theSeéretary and the Under Secretary, I'inance, of
the State of Delhi, as it then was, as parties to the application.
Its case in substance was that the applications made for the
grant of the licence were never placed before the Chiel Commis-
sioner who alone was the competent authority to grant it under
Ch. s, r. 1 of the Delhi Liquor License Rules, 1933, framed under
s. 59 of the Punjab Excise Act {Punj. 1 of 1914), as extended to
Delhi, and no order granting the license was ever made by hym.
The said opposite partics respondents, although repeatedly
called upon by the High Court to doso, did not produce the
entire records and filed evasive aftidavits and eventually pro-
duced a letter written by the Under Secretary, Finance, to the
Excise Commissjoner intimating that the Chief Commissioner
had made the order for granting the lticense to the rival appli-
cant and maintained that the order had in fact been made by
the Chief Commissioner. The High Court, under a misapprehen-
sion of fact and of the true nature and effect of that letter
written by the Undes Sccretary, Finance, to the Excise Commis-
sioner, held titat the order had in fact been passed by, the Chief

sCommissioner., The production of the entire records in the
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