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SALES TAX OFFICER, BANARAY,& OTHERS

v,

KANHAIYA LAL.MUKUNDLAL SARAF

(S. R. Das C. J., Baacwari, B. P. SixgA, Svrea Rao.

[ ]

and K. N, Waxcroo JJ.) *

Mistake of Law— Payment—Sales fax on forward iransactions,
subsequently held invalid —Claim for refund—Voluntary payment—
Equitable constderations—Indian Contract Act, 1872 (9 of 1872),
5. 72.

Under s. 72 of the Indian Contract Act, 1872 * A person to
whom money has been paid...by mistake or under coercion must
repay or return it ”’,

The respondent, a registered firm, paid sales tax :n respect
of its forward transactions in pursuance of the assessment ordems
passed by the sales tax officer for the years 194g-51, but in 1952,
the Allahabad High Court having held in Messrs. Budh Prakash
Jai Prakash v. Sales Tax Officer, Kanpur, 1952 A. L. J 332, that
the levy of sales tax on forward transactions was wuiira vires,
the respondent applied for a refund of the amounts paid, bya
writ petition under Art. 226 of the Constitutions It was con-
tended for the sales tax authorities that the respondent was not
entitled to a refund because (1) the amounts in dispute were paid
by the respendent under a mistake of law and were therefore
irrecoverable, (2) the payments were in discharge of the liability
under the Sales Tax Act and were voluntary payments without
protest, and (3} inasmuch as the monics which had been received
by the Government had not been retained but had been spent
away by it, the respondent was disentitled to recover the said
amounts.

Held, that the term “ mistake " in s, 72 of the Indian Con-
tract Act comprises within its scope a mistake of law as well as
a mistake of fact and that, under that section a party s entitled
to recover money paid by mistake or under coercion, and if it is
estaBlished that the payment, even though it be ol a tax, has
been made by the party labouring undera mistake of Jaw, the
party receiving the money is bound to repay or retutn it though
it might have been paid voluntarily, subject, however, to ques-
tions of estoppel, waiver, limitation or the like.

Shib Prasad Singh v. Maharaja Srish Chandra Nands, (1949)
L.R. 76 1.A. 244, relied on, -

Where there is a clear and unambiguous provision of law
which entitles a party to the relief claimed by him, equitable
considerations*cannct be imported and, in the instant case, the
fact that the Government had not retained the monigs paid by
*the respondent but had spent them away in the orcinary course
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of business of theoState would not make any difference, and -

under the plain terms of s. 72 of tle Act the respondent was
entitled to recover the amounts. .

Observations in Nagorao v. Governor-General in Councils
A. L R. 1951t Nag. 372, 374, to the effect that where a party
receiving money paid under a mistake has no longer the gmoney
with him, equitable considerations might arise, disapproved.

C1viL APPELLATE Jurispiorion: Civil Appeal No.
87 of 1957,

Appeal from the judgment and decree dated
December 1, 1955, of the Allahabad High Court in
Special Appeal No. 18 of 1955, arising out of the judg-
ment and order dated November 30, 1954, of the said
Court in Civil Mise. Writ No. 355 of 1952.

*H. N. Sanyal, Additional Solicitor-General of India,
G. C. Mathur and C. P, Lal, for the appellants.

P. R. Das and B. P. Maheshwari, for the respon-
dent,.

.B. P. Moheshwari, for Agra Bullion Exchange

* (Intervener). :
K. Vearaswami and T. M. Sen, for the State of

Madras (Intervener). .
R. C. Prasad, for the State of Bihar (Intervener).

H. N. Sanyal, Additional Solicitor-Generdd of India,
R. Gopalakrishnan and T. M. Sen, for the Union of
India (Intervener).

1958. September 23. The Judgment of the Court
was delivered by

BrAGwATI J.—The facts leading up to this appeal
lie within & narrow compass. The respondent is a
firm registered under the Indian Partnership Act deal-
ing in Bullion, Gold and Silver ornaments and forward
contracts in Silver Bullion at Banaras in the State of
Uttar Pradesh. For the assessment years 1948-49,
1949.50 and 1950-51 the Sales Tax Officer, Banaras,
the appellant No. 1 herein assessed the respondent to
U. P. Sales Tax on its forward transactions in Silver
Bullion. The respondent had deposited the sums of
Rs. 150-12-0, Rs. 470-0-0 and Rs. 741.0-0 for the said
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three years which sums were a.ppropri.ahed towards the
payment of the sales tax liability of the firm under the
respective assessment oYders passed on May 31, 1949,

,H[“kund[.ai Saraf October 30, 1950 and August 22, 1951,

Bhogwati [,

The levy of sales tax on forward transactions was
held to be ultra vires, by the High Court of Allahabad
by its judgment delivered on February 27, 1952, in
Messrs. Budh Pralkash Jai Prakash v. Sales Tazx Officer,
Kanpur () and the respondent by its letter dated
July 8, 1952, asked for a refund of the amounts of
sales tax paid as aforesaid. The appellant No. 2, the
Commissioner of Sales Tax, U. P., Lucknow, however,
by his letter dated July 19, 1952, refused to refund the
same,

The respondent thereafter filed in the High Court of
Allahabad the Civil Misc. Writ Petition No. 355 of
1952 under Art. 226 of the Constitution and asked
for a writ of certiorari for quashing the aforesaid three
assessment orders and & writ of mandamus requiring
the appellants to refund the aforesaid amounts aggre:

gating to Rs. 1,365-12.0. The judgmert of the *

Allahabad High Court was confirmed by this Court on
May 3, 1954, in Sales Tax Officer, Pilibhit v. Budh
Prakash Jai Prakask (*) and the writ petition aforesaid
was heard by Chaturvedi J. The learned jndge by an
order dated November 30, 1954, quashed the said
assessment orders in so far as they purported to assess
the respondent in respect of forward contrazts in silver
and also issned a writ of mandamus directing the
appellants to refund the amounts paid by the res-
pondent.

The appellants filed a Special Appeal Ng. 18 of
1955 in the High Court of Allahabad against that
order of the learned Judge. A Division Bench of the
said High Court heard the said appeal on December 1,
1955. It was argued by the Advocate-Ceneral on
behalf of the appellants that the amounts in dispute
were paid by the respondent ynder a mistake of law
and were therefore irrecoverable. The Advocate-
General alsp stated categorically that in that appeal

. he did not contend that the respondent ought to have
(1) (1952} A.L.J. 332 (2) [r955] 1 S'.C.R. 243.
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proceeded for tite recovery of the amount claimed
otherwise than by way of aspetition under Art. 226
of the Constltutlon The Highs Court came to the con-
clusion that s. 72 of the Indian Contract Act applied

" to the present case and the State Government must

refund the moneys unlawfully received by it from the
respondent on account of Sales Tax. It accordingly
dismissed the appeal with costs.

The appellants then applied for a certificate under
Art. 133(1)}(b) of the Constitution which certificate was
granted by the High Court on July 30, 1956, on
the Advocate-General’s giving to the Court an under-
taking that the State will, in any event, pay the costs,
charges and expenses incurred by or on behalf of the
respondent as taxed by this Court. This appeal has
accordingly come up for hearing and final disposal
before us at the instance of tho Sales Tax Officer,
Banaras, appellant No. 1, the Commissioner, Sales Tax,
U.P., Lucknow, appellant No. 2 and the State of U.P,,
a.ppellant No, 3.

* The quefsmon that arises for our determination in

" this appeal is whether s. 72 of the Indian Contract Act

applies to the facts of the present case.

*The learned Additional Soltcitor-General appearing
for the appellants tried to urge before us that the pro-
cedure laid down in the U.P. Sales Tax Act by way
of appeal and/or revision against the assessment orders
in question ought to have been followed by the res-
pondent and that not having been done the respondent
was debarred from proceeding in the civil courts for
obtaining’a refund of the monies paid as aforesaid.
He also tried to urge that in any event a writ petition
could rot lie for recovering the monies thus paid by
the respondent. Both those contentions were, how-
ever, not available to him by reason of the categorical
statement made by the Advocate-General before the
High-Court., The whole matter had proceeded on the
basis that the respondent was entitled to recover the
amount claimed in the‘writ petition which was filed.
No such point had been taken either in the, grounds, of
appeal or in the statement of case filed befere usin
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learned Additional Solicitor-General Yo take this point
at this stage. ‘.

Section 72 of the Indian Contract Act isin the
following terms:

“ A person to whom money has been paid, or any-
thing delivered by mistake or under coercion,. must
repay or return it.”

As will be observed the section in terms does not
make any distinction between a mistake of law or a
mistake of fact. Tho term “ mistake ” has been used
without any qualification or limitation whatever and
comprises within its scope a mistake of law as well as
a mistake of fact. It was, however, attempted to be
argued on the analogy of the position in law obtaining
in England, America and Australia that money paid
under a mistake of law could not be recovered and
that that was also the intendment of 3. 72 of the Indian
Contract Act.

The position in English law is thus summarised in
Kerr on “ Fraud and Mistake ” 7th Edn, at p. 140:

“ As a general rule it is well-established in equity
as well ag at law, that money paid under a mistake of
law, with full knowledge of the facts, is not’recover-
able, and that oven a prdmise to pay, upon a supposed
liability, and in ignorance of the law, will hind the
party.” .+ -

The ratio of the rule was thus stated by James
L. J. in Rogers v. Ingham (‘}:

“ If that proposition were true in respect of this
case it must be true in respect to every case in the
High Court of Justice where money has ‘hbeen paid
under a mistake as to legal rights, it would cpen a fear-
ful amount of litigation and evil in the cases of
distribution of estates, and it would be difficult to say
what limit could be placed to this kind of claim, if it
could be made after an executor or trustee had distri-
buted the whole cstate among the persons supposed to
be entitled, every one of themn having knowledge of all
the facts, and having given a release. T'he thing has
nexer been.doney and it is not & thing which, in my
opinion,* is* to be encouraged. Where people have a

(1) (1870) 3 Ch. I, 351, 356, ‘

—
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knowledge of, 41l the facts and take advice, and
whether they get proper advice or not, the money is
divided and the business is settled, it is not for the
good of mankind that it should be reopened .7 (See
also National Part Mutual Association Ltd. v. The
Kings(*) and Pollock on Contract, 13th Eda., at
pp. 367 & 374).

The American doctrine is also to the same effect as
appears from the following passage in Willoughby on
the Constitution of the United States, Vol. 1, p. 12:

“The general dooctrine that no legal rights or
obligation can accrue under an unconstitutional law is
applied in civil as well as criminal cases. However,
in the case of taxes levied and collected under statutes
lzter held to be unconstitutional, the tax payer cannot
recover unless he protested the payment at the time
made. This, however, is a special doctrine applicable
only in the case of taxes paid to the State. Thus, in
transactions between private individuals, moneys paid

under or in pursuance of a statute later held to be un-

constitutional, may be recovered, or release from other
undertakings entered into obtained.

The ngh Court of Australia also expressed a simi-
1ar opinion in Werrin v. The Commonwealth (*) where
Latham C.J. and MacTiernan J. held that money
paid voluntarily under a mistake of law was irrecover-
able. Latham C. J. in the course of his judgment at
p. 157 relied upon the general rule, as stated in Leake
on Contracts, 6th Edn. (1911), p. 63 ¢ that money paid
voluntarily, that is to say, without compulsion or
extortion or undue influence and with a knowledge of
all the facts, cannot be recovered although paid with-
out any conmdera,tmn

It is no doubt true that in England, America and
Australia the position in law is that monies paid
voluntarily, that is to say, without compulsion or
extortjon or undue influence and with a knowledge of
all facts, cannot be recovered although paid without
any consideration. 'Is the position the same in
India ? .

(1) 47 T..L.R. 110, (2) 59 C.L.R.'Iscr.
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1t is necessary to observe at the outset that what
we have got to consider gre #he plain terms of s. 72 of
the Indian Contract Acteas enacted by the Legislature.
If the terms are plain and unambiguous we cannot
have resort to the position in law as it obtained in
England or in other countries when the statute was
enacted by the Legislature. Such recourse would be
permissible only if there was any latent or patent
ambiguity and the courts were required to find out
what was the true intendment of the Legislature,
Where, however, the terms of the statute do not admit
of any such ambiguity, it is the clear duty of the courts
to construe the plain terms of the statute and give
them their legal effeet.

As was ohserved by Lord Herschell in the Bank of
England v. Vagliano Brothers (?) :

“T think the proper course is in the first instance
to examine the language of the statute and to ask
what is its natural meaning uninfluenced by any con-
siderations derived from the previous state of the
law, and not to start with enquiring how the law
previously stood, and then, assuming that it was pro-
bably intended to lcave it unaltered, to see if the
words of the enactment w1]l beur an interprefation i
conformity with this view.

“If a Statute, intended to embody in a code a
particular branch of the law, is to be treated in this
fashion, it appears to me that its utility will be almost
entirely destroyed, and the very object with which it
was enacted will be frustrated. The purpose of such a
statute surely was that on any point specifically dealt
with by it, the law should be ascertained by inter-
preting the language used instead of, as kefore, by
roaming over a vast number of authorities in order to
discover what the law was, extracting it by » mmute
critical examination of the prior decision............

This passage was quoted with approval by, their
Lmdshlps of the Privy Council in N arendranath
Sircar v. Kamal-Basini Dasi (%) while laying down the
proper modo of dealing with an Act enacted to codify
& particular’branch of the law. .

(1) [t891] AC. 107, 134, (z) (1896)1LR 23 Cal 503, 571.
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The Privy Qouncil adopted a similar reasoning in
Mohori Bibee v. Dhurmodss &hose (*} where they had
to interpret 8. 11 of the Indian Contract Act. They
had before them the general current of decisions in

India that ever since the passing of the Indian Con--

trach Act the contracts of infants were voidable only,
There were, however, vigorous protests by various
judges from time to time; and there were also

decisions to the contrary effect. Under these cir--

cumstances, their Lordships considered themselves
at liberty to act on their own view of the law as
declared by the Contract Act, and they had thought it
right to have the case re-argued before them upon this
poinf. They did not consider it necessary to examine
1a detail the numerous decisions above referred to, as
in their opinion the *“ whole question turns upon what
is the true construction of the Contract Act itself .
They then referred to the various relevant sections of
the Indian Contract Act and came to the conclusion

that the question whether a contract is void or void-

able pre-supposes the existence of a contract within
the meaning of the Act and cannot arise in the case of
an infant who is not competent to contract. ”

* In Satyabrata Ghose v. Mugneeram Bangur & Co. *)
8. 56 of the Indian Contract Act came up for consi-
deration by this Court. B. K. Mukherjea J. (as he
then was) while delivering the judgment of the Court
quoted with approval the following observations of
Fazl Ali J. in Ganga Saran v. Bam Charan (®) :

“ It,seems necessary for us to emphasise that so
far as the courts in this country are concerned, they
must Jook primarily to the law as embodied in sec-
tions 32 and 56 of the Indian Contract Act, 1872.”
and proceeded to observe : '

“ 1t would be incorrect to say that section 56 of
the Contract Act applies only to cases of physical im-
possikility and that where this section is hot applic-
able, recourse can be had to the principle of English
law on the subject of frustration. 1t must be held also
that to the extent that the Indian Gonfract Act deals

(1) {19q2) L.R. 30 LA. 114. {2} [1954] S.C.R. 3'10
(3} [1952] S.C.R. 36 52

1958

Sales Tax Officer
V.
Mukundlal Saraf

Bhagwati [.



1958

Suales Tax Officer

v

1358 SUPREME COURT REPORTS  [1959)

with a particular subject, it is exhaustive upon the
same and it i8 not pormissible to import the principles
of English law dehors these statutory provisions, The

Mukundial Saray decisions of the English courts possess only a persua-

Bhagwati J.

sive value and may be helpful in showing how the
courts,in England have decided cases under circum-
stances similar to those which have come before our
courts, 7

It is, therefore, clear that in order to ascertain the
true meaning and intent of the provisions, we have got
to turn to the very terms of the statute itself, divorced
from all considerations as to what was the state of the
previous law or the law in England or elsewhere at the
time when the statute was enacted. To do ctherwise
would be to make the law, not to interpret it. (Sep
Gwynne v. Burnell (') and Kumar Kamalranjan Roy
v. Secretary of State(®).

The courts in India do not appear to have consist-
ently adopted this course and there were several deci-
sions reached to the effect that s. 72 did not apply to

money paid under a mistake of law, e.g., Woif & Sons” .

v. Dadyba Khimji & Co. {*) and Appavoo Chettiar v,
S. I. Ry. Co.(*). In reaching those decisiéns the
courts were particularly *influenced by the English
decisions and also provisions of 8. 21 of the Indian
Contract Acp which provides that a contract is not
voidable because it was caused by a mistake as to any
law in force in British India. On the other hand, the
Calcutta High Court had decided in Jagdish Prasad
Pannalal v. Produce Exchange Corporation Ltd. (%), that
the word “ mistake ” in 5. 72 of the Indian Contract
Act, included not only a mistake of fact but also a
mistake of law and it was further pointed out that this
section did not conflict with 8. 21 because that section
dealt not with a payment made under a mistake of
law but a contract caused by a mistake of law, where-
as 8. 72 dealt with a payment which was either not
under a contract at all or even if under & contract, it
was not a cause of the contract.’
(47 CL&F. 606, ° (2)L. R 661 A. 1, 10.

(3} (1919) 1.L.R. 44 Bom. 631, 649. {4) A.LR. 1929 Mg.d. 177.
. (5) ALR. 1046 Cal. 245,  *

»o
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The Privy Louncil resolved this conflict in Shibe 1958
Prasad Singh v. Srish Chdndra Nundi(*). Their Salss Tax O ficer
Lordships of the Privy Council observed that the v
authorities which dealt with the meaning of “ mistake ” arurunatal Savaf
in the section were surprisingly few and it could not —
be said that there was any settled trend of authority., Bhagwsti J.
Their Lordships were therefore bound to consider this
matter as an open question, and stated at p. 263:

“Those learned judges who have held that
mistake in this context must be given a limited mean-
ing appear to have been largely influenced by the view
expressed in Pollock and Mulla’s commentary ons. 72
of the Indian Contract Act, where it is stated (Indian
Contract & Specific Relief Acts, 6th Edn., p. 402):
“ Mistake of law is not expressly excluded by the words
of this section ; but s. 21 shows that it is not included ”.
For example, Wolf & Sons v. Dadyaba Khimji &
Co. (*). Macleod J. said referring to s. 72 “on the
face of it mistake includes mistake of law. DBut it is
said that under 8. 21 a contract is not voidable on the
+ ground that the parties contracted under a mistaken
belief of the law existing in British India, and the
effect of that section would be neutralized if a party
td such a contract could recover what he had paid by
means of 8. 72 though under s. 21 the contract remain-
ed legally enforceable. This seems to be the argument
of Messrs. Pollock and Mulla and as far as I can see
it is sound.” In Appavoo Chettiar v. South Indian
Rly. (®), Ramesam and Jackson JJ. say: “ Though
the word ‘ mistake’ in 8. 72 is not limited it must
refer to the kind of mistake that can afford a ground
for relief as laid down in ss. 20 and 21 of the Act.....x...
Indian law seems to be clear, namely, that a mistake,
in the sense that it is a pure mistake as to thelaw in
India resulting in the payment by one person to .
another and making it equitable that the payee should
return_ the money is no ground for relief.” Their *
Lordships have found no case in which an opinion
that “mistake™ in 8. 72 must be given a limited
meaning has been based on any otherground. In their

(1) (1949} L.R, 76 I..A. 244. (2) (1919) LL.R. 4.4 Hom. 631.

(3) ALR. 1929 Mad. 648. *
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Lordships’ opinion this reasoning is "fallacious. If a
mistake of law has led o tMe formation of a contract,
8. 21 enacts that that dontract is not for that reason
voidable. If money ispaid under that contract, it
cannot be said that that money was paid under
mistake of law ; it was paid because it was due under
a valid contract, and if it had not been paid payment
could have been enforced. Payment * by mistake”
in s. 72 must refer to a payment which was not legally
due and which could not have been enforced ; the
“ mistake ” is thinking that the money paid was due
when, in fact, it wasnot due. There is nothing incon-
sistent in enacting on the one hand that if parties
enter into a contract under mistake in law that
contract must stand and is enforceable, but, on the
other hand, that if one party acting under mistake of
law pays to another party money which is not due by
contract or otherwise, that money must be repaid.
Moreover, if the argument based on inconsistency with
8. 21 were valid, & similar argument based on incon;
sistency with s. 22 would be valid and would lead to
the conclusion that s. 72 does not even apply to
mistake of fact. The apgument submitted to their
Lordships was that s. 72 only applies if there ig rio
subsisting contract between the person making the
payment ard the payee, and that the Indiaa Contract
Act does not deal with the case where theraisa sub-
gisting contract but the payment was not due uader it.
But there appears to their Lordships to be no good
reason for so limiting the scope of the Act. Once it is
ostablished that the payment in question was not due,
it %ppears to their Lordships to be irrelevant to
consider whether or not there was a contract between
the parties under which some other sum was due.
Their Lordships do not find it necessary to cxamine in
detail the ndian authorities for the wider interpreta-
tion of “mistake ” ins. 72. They would cnly gfer to
the latest of these authorities, Pannalal v. Produce
Exchange Corp. Ltd. (), in which a carefully reasoned
judgment was giten by Sen J. Their Lordships agree
.with this judgment. 1t may be well to add that their
(1) A.-I.R. .1946 Cal. z45.
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Lordships’ judghment does not imply that every sum
paid under mistake is recoverdble, no matter what the
circumstances may be. There may in a particular
case be circumstances which disentitle a plaintiff by
estoppel or otherwise.”

Wes are of opinion that this interpretation put by
their Lordships of the Privy Council on s. 72 is correct.
There is no warrant for ascribing any limited meaning
to the word ‘ mistake > as has been used therein and it
is wide enough to cover not only a mistake of fact but
also a mistake of law. There is no conflict between
the provisions of 8. 72 on the one hand and ss. 21 and
22 of the Indian Contract Act on the other and the
true principle enunciated is that if one party under a
mistake, whether of fact or law, pays to another party

- money which is not due by contract or otherwise that
money must be repaid. The mistake lies in thinking
that the money paid was due when in fact it was not
due and that mistake, if established, entitles the party
paying the money to recover it back from the party
receiving the same.

The learned Additional Solicitor-General, however,
sought fo bring his case within the observations of
tHeir Lordships of the Privy ‘Council that their judg-
ment did not imply that every sum paid under mistake
is recoverable no matter what the circumstances might
be and that there might be in a particular case circum-
stances which disentitle a plaintiff by estoppel or
otherwise. It was thus urged that having regard to
the circymstances of the present case, (i) in so far as
the payments were in discharge of the liability under
the U. P. Sales Tax Act and were voluntary payments
without protest and also (ii) inasmuch as the monies
which had been received by the State of U. P. had not
been retained but had been spent away by it, the
respondent was disentitled to recover the said amounts.
Here 3J30, we may observe that these contentions were
not specifically urged in the High Court or in the
statement of case filed by the appellants in this court;
but we heard arguments on the same, as-they were
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the Indian Contract Act applied to‘the facts of the
present case. ' .

Re: (i}:—The respomdent was assessed for the said
amounts under the U, P, Sales Tax Act and paid the
same ; but these payments were in respect of forward
transactions in silver. If the State of U.P. was not
entitled to receive the sales tax on these transactions,
the provision in that behalf being ultra vires, that
could not avail the State and the amounts were paid
by the respondent, even though they were not due by
contract or otherwise. The respondent committed the
mistake in thinking that the monies paid viere due
when in fact they were not due and that mistake on
being established entitled it to recover the same back
from the State under 8. 72 of the Indian Contract Agt.
It was, however, contended that the payments having
beon made in discharge of the liability under the U. .
Sales Tax Act, they were payments of tax and even
though the terms of s. 72 of the Indian Conuract Act
applied to the facts of the present casp no monies
paid by way of tax could be recovered. We do not
sce any warrant for this proposition within the terins
of 8. 72 itself. Reliance was, however, placed on two
decisions of the Madras'High Court reporied in (1)
Municipal Council, Tuticorin v. Bally Bres. (') and
(2) Municipal €ouncil, Rajahmundry v. Sulba Rao (%).
1t may be noted, however, that both these decisions
proceeded ou the basis that the payments of the taxes
there were made under mistake of law which as
understood then by the Madras High Court was not
within the purview of s. 72 of the Indian Contract Act.
The High Court then proceeded to consider whether
they fell within the second part of s. 72, via., whether
the monies had been paid under coercion. The court
held on the facts of .those cases that the payments
had been voluntarily made and the parties paying
the same ‘were therefore not entitled to recoyer the
same. The voluntary payment was thete consider-
ed in contradistinction to payment under coercion and
the real ratio of the decisions was that there was no

coercion *or’ duress exercised by the authorities for
[ ]

{1) A.LR 1934 Mad. 420. (2) A.LR. 1937 Mad. 559.
* . .
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exacting the sgil payments and therefore the pay-
ments having been volumtarNy made, though under
mistake of law, were not receverable. The ratio of
these decisions, therefore, does not help the appellants
before us. The Privy Council decision in Shiba Prasad
Singh.v. Srish Chandra Nandi (') has set the whole
controversy at rest and if it is once established that
the payment, even though it be of a tax, has been
made by the party labouring under a mistake of law
the party is entitled to recover the same and the party
receiving the same is bound to repay or return it. No
distinetion can, therefore, be made in respect of a tax
liability and any other liability on a plain reading of
the terms of s. 72 of the Indian Contract Act, even
though such a distinction has been made in America
vide the passage from Willoughby on the Constitution
of the United States, Vol. 1, p. 12 op cit. To hold that
tax paid by mistake of law cannot be recoverd under
8. 72 will be not to interpret the law but to make a
law by adding some such words as “ otherwise than
by way of taxes” after the word “ paid ™.

If this is the true position the fact that both the
parties, viz., the respondent and the appellants were
labouring under a mistake of'law and the respondent
made the payments voluntarily would not disentitle it
from receiving the said amounts. The-amounts paid
by the respondent under the U. P. Sales Tax Act in
respect of the forward transactions in silver, had
already been deposited by the respondent in advance
in accordance with the U. P. Sales Tax Rules and
were appropriated by the State of U. P. towards the
discharge of the liability for the sales tax on the res-
pective’ assessment orders having been passed. Both
the parties were then labouring under a mistake of
law, the legal position as established later on by the
decision of the Allahabad High Court in Messrs. Budh
Prakash Jai Prakash v. Sales Tax Officer, Kanpur (*)
subseqliently confirmed by this Court in Sales Tax
Officer, Pilibhit v. Budh Prakash Jai Prakash (*) not
having been known to the parties at the relevant

(1) (v949)} L. R. 76 L. A. 244. (2) (1052) A.L.]'332

* * (3) [1955] 1 SC.R. 243.
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dates. This mistake of law became €pparent only on
May 3, 1954, when this Coutt confirmed the said deci-
tion of the Allahabad High Court and on that position

Mukundial Saraj belng established the respondent became entitled to

Bhagwati [.

recover back the said amounts which had been paid
by mistake of law. The state of mind of the respon-
dent would be the only thing relevant to consider in
this context and once the respondent established that
the payments were made by it under a mistake of law,
(and it may be noted here that the whole matter pro-
ceeded before the High Court on the basis that the
respondent had committed a mistake of law in making
the said payments), it was entitled to recover back
tho said amounts and the State of U.P. was bound to
repay or return the same to the respondent irrespge-
tive of any other consideration. There was nothing in
the circumstances of the case to raise any estoppel
against the respondent nor would the fact that the
payments were made in discharge of a tax liability
come within the dictum of the Privy founcil above
referred to. Voluntary payment of such tax liability
was not by itself enough to preclude the respondent
trom recovering the said amounts, once it was estab-
lished that the payments were made under a mistake
of law. On a true interpretation of 8. 72 of the Indian
Contract Aet the only two circumstances therc indi-
cated as entitling the party to recover the money back
are that the monies must have been paid by mistake
or under coercion. If mistake either of law or of fact is
established, he is entitled to recover the monies and the
perty receiving the same is bound to repay or return
titem irrespective of any consideration whether the
raonies had been paid voluntarily, subject however to
questions of estoppel, waiver, limitation or the like. If
once that circumstance is established the party is enti-
tled to the relief claimed. If, on the other band, neither
mistake of law nor of fact is established, the party
may rely upon the fact of the monies having been
paid under coercion in order to entitle him to the
relief claimed and it is in that position that it becomes
relevant to consider whether the payment has been a
voluntary payment or a payment uider coercion. The

£
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latter position has been elaborated in English Law in
the manner following imTuyford v. Manchester Cor-
poration (*) where Romer J. ebserved:

“ Even 80, however, I respectfully agree with the
rest of Walton J.’s judgment, particularly with his
statement that & general rule applies, namely, the rule
that, if money is paid voluntarily, without compul-
sion, extortion, or undue influence, without fraud by the
person to whom it is paid and with full knowledge of
all the facts, it cannot be recovered, although paid
without consideration, or in discharge of a claim
which was not due or which might have been success-
fully resisted.” _

The principle of estoppel which has been adverted
to by the Privy Council in Shibe Prasad Singh v.
Srish Chandra Nandi (*) as disentitling the plaintiff
to recover the monies paid under mistake can best be
illustrated by the decision of the Appeal Court in
England reported in Holt v. Markham (*) where it was
held that as the defendant had been led by the plain-
tiffs’ conduct to believe that he might treat the money-
as his own, and in that belief had altered his position
by spentling it, the plaintiffs were estopped from alleg-
ing that it was paid under a‘mistake; and this brings
us to a consideration of point No. 2 above stated.

Re: (ii): Whether the principle of estappel applies
or there are circumstances attendant upon the tran-
saction which disentitle the respondent to recover
back the monies, depends upon the facts and circum.
stances of each case. No question of estoppel can
ever arise where both the parties, as in the present
case, are labouring under the mistake of law and ene
party is not more to blame than the other. Estoppel
arises only when the plaintiff by his acts or conduet
malkes a representation to the defendant of a certain
state of facts which is acted upon by the defendant to
his detriment; it is only then that the ‘plaintiff is

1958
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estopped from setting up a different state of facts. -

Even if this position can be availed of where the
representation is in regard to a position. in law,.no
{1) [1946.] 1 Ch. 236, 241. (2) [1940] L. R. 76' I A 244.
* (3} [1923] 1 K.B. 504.
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such occasiou arises when the mistake of law is com.

mon to both the partied. The other circumstances
would be such as wouldeentitle a court of equity to
refuse the relief claimed by the plaintiff because on
the facts and circumstances of the case it weuld be
inequitable for the court to award the relief {a the

plaintifl. These are, however, equitable considerations

and could scarcely be imported when there is a clear
and unambiguous provision of law which entitles the
plaintiff to the relief claimed by him,

Such equitable considerations were imported by the
Nagpur High Court in Nagorao v. G G.-tn-Council (*)
where Kaushalendra Rac J. observed :

“ The circumstances in a particular case, disen-
title the pltf. to recover what was paid under mis.
take.”

“If the reason for the rule that a person paying
money under mistake is entitled to recover it is that it
is against conscience for the receiver to retain it, then
when the receiver has no longer the mongy with him

or cannot be considered as still having it asin a caso’ .

when he has spent it on his own purposes—which is
not the case here—different consideratiord must
necessarily arise.” * .

We do not agrec with these observations of the
Nagpur High Ceurt. No such equitable considerations
can be imported when the terms of 8. 72 of the
Indian Contract Act are clear and unambiguous. Weo
may, in this context, refer to the observations of their
Lordships of the Privy Council in Mohori Bibee v.
Dhurmodas Ghose (?) at p. 125. In dealing with the
argument which was urged therein regard to the
minor’s contracts which were declared void, viz!, that
one who secks equity must do equity and that the
minor against whom the contract was declared void
must refund the advantage which he had got out of
the same, their Lordships observed that this argument
did not require further notice except by referring to a
recent decision of the Court of Appeal in Thurstan
v. Nottingham Permanent Benefit Building Soctety (°)

{1) ALR 1951 Nag. 372, 374. {2) [1g902] L. R..j,o 1. A 114,

{3) [tgoz] 1 Ch. 1. *
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since affirmedsby the House of Lords and they quoted 1958
with approval the followtg ‘passage from the judg- e e
ment, (%pRomer L. J., at p. 13]?01” the earlier report: = 747 OP
“ The short answer is that a Court of Equity asurunaral Saraf
cannot say that it is equitable to compel a person to —
pay smoneys in respect of a transaction whith as Bhagwati [.
against that person the Legislature has declared to be
void.”
That ratio was applied by their Lordships to the
facts of the case before them and the contention was
. negatived. Merely because the State of U. P. had not
retained the monies paid by the respondent but had
spent them away in the ordinary course of the business
of the State would not make any difference to the
position and under the plain terms of s, 72 of the
Indian Contract Act the respondent would be entitled
to recover back the monies paid by it to the State of
U. P. under mistake of law.
The result, therefore, is that none of the contentions
urged before a1s on behalf of the appellants in regard
fo the non-applicability of s. 72 of the Indian Con-
tract Act to the facts of the present case avail them
and the appeal is accordingly dismissed with costs.

Appeal | dié:missed.
sTATE OF MADHYA PRADESH 1958
. v. * Sajatem_b;y 24.
REVASHANKAR

(Jarer Imam, S. K. Das and J. L. Karur JJ.)

Contempt of Court—OQuster of High Court’s jurisdiction—Test
—Contempt of Courts Act, 1952 (XXXIT of 1952), 5. 5(2)—Indian .
Penal Cae, 1860 (X LV of 1860), s. 228.

The respondent, who had filed a complaint in respect of an
alleged offence under s. 500 of the Indian Penal Code in the

Court of the Additional District Magistrate’ of Indore, made a
number of aspersmns against the Magistrate in an apphcatmn -
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