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The result, therefore, is that this appeal must fail 
and is accordingly dismissed with costs. 

Appeal dismissed. 
Agent for appellant: S. Subramaniam. 
Agent for respondent : M.S.K. Aiyangar. 

NAMDEO LOKMAN LODHI 
v. 

NARMADABAI AND OTHERS 
[MEHR CHAND MAHAJAN and S. R. DAS JJ.] 

Lease-Condit.ion that the lessee's rights shall terminate if rent is 
not paid--Notice in writing by lessor to terrninate lease-Whether 
necessary-S!!it for ejectment withotlt notice-Maintainability­
Transfer of Property Act (IV of 1882 as amended in 1929), s. 
111( g)-Whether based on justice, equity and good conscience-Appli. 
cability to lease deeds executed before 1st April, 1930. 

The provision as to notice in writing of the lessor's intention to 
determine the lease, containei1 in section l ll(g) of the Transfer of 
Property Act, 1882, as amended in 1929, is not based on any 
princjple of justice, equity or good con;cience and is not applicable 
to leases executed prior to 1st April, 1930. 

Where a lease deed executed before the Transfer of Property 
Act, 1882, came into force, provided that the lessee's rights should 
come to an end on default of payment of rent, and, as rent was 
not duly paid, the lessor instituted a suit for ejectment of the 
lessee without giving him a notice in writing of his (the lessor's) 
intention to determine the lease: 

Held, that the suit was maintainable, 
Umar Pulavar v. Dawood Rowther (A.LR. 194 7 :VIa<l. 68), 

Bralvmayya v. Sundaramma (A.LR. 48 }fad. 275), Tatya Savla 
S11drik v. Yeshwanta Kondiba Mulay (52 Born. hR. 909) disappro­
ved. Toleman v. Portbury (L.R. 6 Q.13. 245), Prakash Chandra 
Das v. Rajendra Nath Basu (I.L.R. 58 Cal. 1359), Rama Ai11angar 
v. Gumswami Chetty (35 l'vl.L.J. 129), Venkatachari v. Ranga· 
swami Aiyar(36 llf.L.J. 532) and Krishna Shetti v. Gilbert Pinto 
(I.L.R. 42 !Yfad. 654) relied on. Venkatarama Aiyar v. Ponnu­
swamy Padayachi IA.LR. 1935 Mad; 918), Aditya Prasad v. Ram 
Ratanlal (57L-A. 173), Muhammad Raza v. Abbas Bandi Bi/Ji. (59 
I.A. 236), Roberts v. Davey (110 E.R. 606) distinguished. 

Crvn. A1'PELLA'l'E JURISDICTION: Civil Appeal 
No. 154 of 1952. Appeal from the Judgment and 
Decree dated the 23rd June, 1949, of the High 
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1953 

Bud Wit 
Satyanarayana 

and Others 
v. 

Konduru 
Venkatapayya 

and Other«~. 

1953 

Feb. 27. 
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1010 SUPREME COUR,T REPORTS [l!l53] 

J%
3 Court of Judicature at Bombay ,(Chagla C. J. 

Namd;a- Lokmanand Gajendragadkar J.) in Second Appeal No. 557 of 
Lodhi 1945 against the Judgment and Decree dated the 

v. 19th March, 1945, of the Court of Small Causes, 
Nmmadabai Poona, in Civil Appen,l No. 175 of 1943, arising 
@d Otltera. from the Decree dated the 31st March, 1943, of the 
Mahajan J. Court of the Extra ,Joint Sub-Judge of Poona in Suit 

No. 858 of 1941. 
C. K. Daphtary, Solicitor-General for India 

(.!. B. Dadachanji, with him) for the appellant. 
V. M. Tarkunde for the respondents. 

1953. February 27. The judgment of the Court 
was delivered by 

MAHAJAN J.-This is an appeal by defendant No. I 
from the decree of the High Court. of Judicature at 
Bombay in Second Appeal No. 557 of 1945, whereby 
the High Court confirmed the decree of the lower courts 
granting possession of land to the respondents on the 
forfeiture of a lease. The appeal is confined to survey 
No. 86 /2 at Mundhava in Poona district. 

The principai question arising for decision in the a p­
peal is whether notice as contemplated by sectionlll(g) 
of the Transfer of Property Act is necessary for the 
determination of a, lease for non-payment of rent even 
where such lease was executed before the coming into 
force of the Transfer of Property Act. The only other 
question that falls for determination is whether the 
High Court should have interfered with the discretion 
of the lower courts in refusing relief against forfeiture 
in the circumstances of this case. 

The present respondents arethe daughter and grand­
sons of the original plaintiff Vinayakbhat. His adoptive 
mother was Ramabai. She owned two inam lands at 
Mundhava which -were then numbered Pratibhandi 
Nos. 71 and 72. Present survey Nos. 86/1 and 86/2 
together correspond to old Pratibhandi No. 71. On 1st 
July, 1863, Ramabai, while she was in financial difficul­
ties, passed a permanent lease of both these numbers 
to one Ladha Ibrahim Sheth. The lessee paid a pre­
mium of Rs. 999 for the lease, and also agreed to pay 
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a yearly rent of Rs. 80 to Ramabai during her lifetime 1953 

and after her death a yearly amount equal to the assess-
f th 1 d I h . f R b . Namdeo Lokman ment o . e two an s to t 10 eITs o .ama a1. The Lodhi 

lease provided that in default of payment of rent the v. 

tenant's rights would come to an end. On 18th August, Narmadabai 

1870, Ladha Ibrahim sold his tenancy rights to one and Oth'"· 

Girdhari Bala ram Lodhi for Rs. 7 ,999. The sale deed pro-
vided that in default of payment of rent to Ramabai or Mahajan J, 

her heirs, the purchaser would have no rights whatsoever 
left over the property. On the same day the purchaser 
passed a rent note in favour of Ramabai. The rent note 
provided for the payment of the agreed rent in the 
month of Poush every year, and stated that in case of 
default the tenant or his heirs would have no right over 
the land. Defendant No. 1 and the other defendants 
are the grandsons of Seth Girdhari Balaram. 

In spite of the nullity clause in the lease it appears 
that the lessee has been more or less a habitual default­
er in the payment of rent. In the year 1913, rent for 
six years was in arrears. Vinayakbhat filed Suit No. 99 
of 1913 in the coµrt of the II Class Sub-Judge, Poona, 
against the present defendants for possession of the 
demised premises on the ground of forfeiture. A rnun­
ber of defences were raised by them. Inter alia, it was 
pleaded that as no notice had been given to them the 
forfeiture was not enforceable. These contentions were 
negatived but the court granted relief against forfei­
ture. Defendant No. 1 was a minor at that time and 
became a major in or about 1925. 

In the year 1928 again rent for two years was in 
arrears. Vinayakbhat filed Civil 8uit No. 258 of 1928 
against the present defendants for possession on the 
ground of forfeiture. The plaintiff subsequently waived 
the forfeiture by accepting three years' rent which by 
then had fallen in arrears and costs of the suit. 

In the year 1931 rent for three years again fell into 
arrears. The amount was then sent by money order 
and the landlord accepted it. 

In the year 1934 again rent for three years remained 
unpaid. At that time prooeedinrrs were started by 
Government for the acquisition of the old survey No. 72. 
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19"3 The landlord claimed that he was entitl~d to the whole 
" .o -L k compensation money as the tenant's rights had ceased 1v anw,eo o ·man . 

Lodhi by forfeiture for non-payment of rent. Defendant 
v. No. 1 through his pleader sent a notice to Vinayakbhat 

Narmadabai to come and take the arrears of rent. He agreed and 
tind Othe<•. accepted the arrears of rent and the forfeiture was 
Mahajan J. again waived. As a result of this the defendants got 

Rs. 32,000 by way of compensation for the permanent 
tenancy rights in old survey No. 72, while Vinayakbhat 
got Rs. 1,400 for compensation for the acquisition of 
his rights as landlord in that land. 

In 1938 rent for four years was again in arrears. 
Vinayakbhat filed Civil Suit No. 982 of 1938 in the 
court of the I Class Sub-Judge at Poona against all the 
present defendants for possession of survey Nos. 86 / l 
and 86 /2 on the ground that the lease had determined 
by forfeiture for non-payment of rent. In that suit 
defendant No. 1 pleaded that there was no forfeiture 
because no rent was fixed in respect of the suit pro­
perty and also because it was for the plaintiff to re­
cover rent and not for the defendants to go to the 
plaintiff and pay it. These contentions were negatived. 
It was held that forfeiture had occurred but relief 
against forfeiture was again granted. 

On plaintiff's appeal in this case, the learned District 
Judge refused to interfere with the discretion of the 
trial judge in granting relief against forfeiture but 
observed that the defendants having obtained relief 
against forfeiture thrice before should not expect to 
get it for a fourth time if they again make default in 
the payment of rent. 

The default which has given rise to the present suit 
occurred on 28th January, 1941, and the plaintiff filed 
the suit out of which this appeal arises for possession 
on the ground of forfeiture and for the arrears of rent 
which remained unpaid. It was alleged in the plaint 
that the rent due on 28th January, 1941, was not paid, 
though demanded. Plaintiff asked for possession of 
survey Nos. 86 /1 and 86 /2 after removal of the struc­
tures thereon. Defendant .N' o. 1 pleaded that as a re­
sult of partition rights in survey .Nu. 86 /2 had fallen to 
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his share, that according to the terms of the rent note 1953 

it was for the plaintiff to approach the defendants and " d-L k 

not for the defendants to go to the plaintiff and pay it, 
1
'""' ~odh~ ·malt 

that as the plaintiff did not approach the defendants v. 
and no demand for rent was made, no forfeiture occur- Na,,,1adabai 

red, that defendant No. 1 did offer the rent to the and Othe,,, 

plaintiff, but the plaintiff fraudulently refused to accept 
h h 1 . 'ff" h h Mahajan J. it, t at t e p a111t1 oug t to ave sent a notice accord-

ing to law if he wanted to enforce the right of for-
feiture and that without prejudice to the above 
contentions he should be granted relief against for· 
feiture. 

The trial court decreed the plaintiff's suit and nega­
tived the contentions raised by the defendants. In 
awarding possession of the entire property to the 
plaintiff the trial court imposed a condition that de­
fendant No. 1 should continue to be in possession of 
the two structures in survey No. 86 /2 till the end of 
March, 1950. On the question 1 whether a notice was 
necessary before the lease could be terminated, the 
trial court expressed the view that the provision in the 
rent note that on non-payment of rent the rights of the 
tenant would come to an end was a clause of nullity 
and not merely a clause of forfeiture and that. the 
lease was therefore determined under section 111 (b) 
and not under section 111 (g) of the Transfer of 
Property Act and that no notice as required by sec­

. tion 111 (g) was necessary for terminating the lease 
in suit. On the issue whether forfeiture should be 
relieved against, the trial court said that relief could 
have been given to the lessee against forfeiture under 
section 114 had it not been for the fact that the defend­
ants had disentitled themselves to relief by contuma­
cious conduct on their part, that even this paltry rent 
had never been paid in time during the last twenty 
years at any rate, and that after defendant No. 1 had 
attained majority and got the estate in his charge in 
1922-23 he had uniformly defaulted in the payment of 
rent and that the defendants raised totally false defen­
ces and in every suit a false excuse was set up in an 
attempt to justify the arrears of rent. 
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19°3 In pursuance of the trial court's decree plaintiff took 

N nd
-L k possession of all the suit lands in Apr!l, 1943, except 

a1eO oman . h . , 
Lodhi one acre whrnh e took possess10n on 13th September, 

v. 1943. Defendant No. 1 remained in possession of the 
Narmadabai two structures on survey No. 86/2. Against the cleci­
and Othus. sion of the trial judge defendant No. 1 alone filed an 

appeal to the District Judge of Poona. The lower 
Mahctjan J, 

appellate court confirmed the decree of the trial court 
with two modifications. Defendant No. 1 was allowed 
to remove the buildings on survey No. 86!2 and also 
the trees therein within three months. On the issue 
whether a notice was necessary, the appellate court 
found that the lease came to an end not under section 
11 l(b) but under section 111 (g) of.the Transfer of Pro­
perty Act, but that no notice of forfeiture was neces­
sary as the lease had been executed prior to the com­
ing into force of the Transfer of Property Act. The 
appellate court saw no valid reason for interfering 
with the finding of the•trial judge 011 the question con­
cerning relief against forfeiture. 

From this appellate decree defendant No. 1 filed tL 

second appeal to the High Court of Judicature at Bom­
bay. The plaintiff filed cross-objections in regard to tho 
trees and costs. The High Court dismissed the appeal 
and allowed the cross-objections. An application was 
made for leave to appeal to the Supreme Comt and it 
w11s granted with reference to survey No. 86/2. 

The law with regard to the determination of a lease 
by forfeiture is contained is section 111 (g) of the Trans­
fer of Property Act. !Y't;nder that provision a lm1se is 
determined by forfeiture in case the lessee breaks an 
express condition which provides that on breach 
thereof the lessor may re-enter, or in case the 
Jessee renounces his character as such by setting 
up tt title in a third person or by claiming 
title in himself, or the lessee is adjudicated an insol­
vent and the lease provides that the lessor may re­
enter on the happening of such event and a certain 
further act is done by the lessor as thereinafter men­
tioned. Prior to its amendment by Act XX of 1929, 
this sub-section further provided:-
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"And in any .of these cases the lessor or his trans- J.963 

feree does some act showing his intention to determine --
the lease." l\7amd~:a~;kman 

By Act XX of 1929, this sub-section was amended v. 
and the amended sub-section now reads:- Narmadabai 

A d ' f h h ] ] ' and Others. " n m any o t ese cases t e essor or us trans-
feree gives notice in writing to the lessee of his intcn- Mahajan J. 
ti on to determine the lease." 
v' Section 111 (g) in terms makes the further act an 
integral condition of the forfeiture. In other words, 
without this act there is no completed forfeiture at 
till. Under the old section an overt ftct evidencing the 
requisite intention \yas essential. As the law stands 
today under the Act, notice in writing by the lftnd­
lord is a condition ~cedent to ft forfeiture and the 
right of re-entry. Section 63 of Act XX of 1929, 
restricts the operation of this amendment to transfers 
of property nrnde ftfter 1st April, 1930. The lease in 
this case was executed before the Transfer of Pro­
perty Act came into force in 1882. The amendment 
therefore made in this sub-section by Act XX of 1929 
not being retrospective, cftnnot touch the present lease 
and it is also excluded from the reach of the Transfer 
of Property Act by the provisions of section 2. The 
position was not seriously di~puted in the High Court 
or before us that the statutory provisions of section · 
11 l(g) as such cannot he made to govern the present 
lease which was executed in the year 1870. It was 
however strongly argued that the amendment made 
in 1929 to section lll(g) of the Act embodies ft 
principle of justice, equity and good conscience 11nd 
notwithstanding section 2 of the Act, that principle 
WftS applicable in this case and there can be no for­
feiture unless notice in writing to the lessee of his 
intention to determine the lease by the lessor had 
been given . 
./It is ftxiomfttic that l he eonrts must apply the princi­
ples of justice, equity and good conscience to transac­
tions which come up before them for determination 
even though the statutory provisions of the Transfer of 
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19;3 Property Act are not made applicable t9 these transac-

N 
.J -L k tions. It follows therefore that the provisions of the 

anweo o man A h' ] b t t 't' f th 1 Lodhi ct w IC iare ut a sta u ory recogn1 rnn o e ru es 
v. of justice, equity and good conscience also govern 

Narmadaliai those transfers. ff, therefore, we are satisfied that 
and Othm. the particular principle to which the legislature has 

now given effect by the amendment to section lll(g) 
Mahajan J. 

did in fact represent a principle of justice, equity and 
good conscience, undoubtedly the case will have to be 
decided in accordance with the rule laid down in the 
section, although in express terms it has not been made 
applicable to leases executed prior to 1929 or even 
prior to the Transfer of Property Act coming into force. 

The main point :'or consideration thus is whether the 
particular provision introduced in sub-section (g) of 
section 111 of the Transfer of Property Act in 1929 is 
but a statutory recognition of a principle of justice, 
equity and good conscience, or whether it is merely a 
procedural and technical rule introduced in the section 
by the legislature and is not based on any well esta­
blished principles of equity. The High Court held, 
and we think rightly, that this provision in sub-section 
(g) of section 111 in regard to notice was not based 
upon any principle of justice, equity and good consci­
ence. In the first instance it may be observed that it 
is erroneous to suppose \hat every provision in the 
Transfer of Property Act and every amendment effected 
is necessarily based on principles of justice, equity and 
good conscience. It has to be seen in every case 
whether the particular provisions of the Act relied up­
on restates a known rule of equity or whether it is 
merely a new rule laid down by the legislature without 
reference to any rule of equity and what is the true 
nature and character of the rule. Now, so far as sec­
tion lll(g) of the Act is concerned, the insistance 
therein that the notice should be given in writing is 
intrinsic evidence of the fact that the formality is mere­
ly statutory and it cannot trace its origin to any rule of 
equity. Equity does not concern itself with mere forms 
or modes of procedure. If the purpose of the rule as 
to notice is to indicate the intention of the lessor to 

' 
' 
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determine the lease and to avail himself of the tenant's 1953 

breach of covehant it could as effectively be achieved -
b 1 . t' t' b 'tt . h t . Namdeo Lokman y an ora m 1ma 10n as ya wr1 en one wit ou m L dh' 

any way disturbing the mind of a chancery judge. :. ' 
The requirement as to written notice provided in the Narmadabai 

section therefore cannot be said to be based on any and Others. 

general rule of equity. That it is not so is apparent 
from the circumstance that the requirement of a notice Mahajan J. 

in writing to complete a forfeiture has been dispensed 
with by the legislature in respect to leases executed 
before 1st April, 1930. Those leases are still governed 
by the unamended sub-section (g) of section 111. All 
that was required by that sub-section was that the 
lessor was to show his intention to determine the 
lease by some act indicating that intention. The 
principles of justice, equity and good conscience are 
not such a variable commodity, that they change and 
stand altered on a particular date on the mandate of 
the legislature and that to leases macle between 1882 
and 1930 the principle of equity applicable is the one 
contained in sub-section (g) as it stood before 1929, 
and to leases executed after 1st April, 1930, the 
principle of equity is the one stated in the sub-section 
as it now stands. Question may also be posed, 
whether according to English law a notice is a neces-
sary requisite to complete a forfeiture. ~ 

The English law on the subject is stated in Foa's 
General Law of Landlord and Tenant (7th edition) 
at page 316 in these terms :-

"In no case can the lessee take advantage of the 
proviso for re-entry in order to avoid the lease, even 
where it is in the form (not that the lessor may re­
enter, but) that the term shall cease, or that the lease 
shall be void for all purposes, or 'absolutely forfeited'; 
for expressions of this kind only mean that the tenancy 
shall determine at the option of the lessor ......... This 
has been usually expressed by saying that the lease is 
voidable and not void ; but the true principle appears 
to be that the lease does become void to all intents 
and purposes, though this is subject to the condition 
that the party who is seeking to set up its invalidity 

J.)2 
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1953 is not himself in default, for otherwise he would be 

N d
--L , taking advantage of his own wrong. ·rt follows that 

an1 eo Oll'?nan • . 
Lodhi where the proviso makes the lease v01d, the landlord 

v, must, in order to take advantage of it, do some un-
Nannadabai equivocal act notified to the lessee, indicating his inten­
and Others. tion to avail himself of the option given to him. The 

service upon the lessee in possession of a writ in ei'ect-
Mahajan J. 

ment is sufficient''. 
The Law of Property Act, 1925, by section 146 has 

consolidated the law in Engln,nd on this subject. The 
provision with regard to the giving of notice before a 
right of re-entry accrues to the landlord is expressly 
excluded by sub-section (11) in cases of re-entry on 
forfeiture for non-payment of rent. In England it is 
not necessary in case of non-payment of rent for a 
landlord to give notice before a forfeiture results. It 
cannot, therefore, be said that what has been enacted 
in sub-section (g) of section 111 is a matter which even 
today in English law is considered as a matter of 
justice, equity and good conscience. In English law 
the bringing of an action which corresponds to the 
institution of a suit in India is itself an act which is 
definitely regarded as evidencing an intention on the 
part of the lessor to determine a lease with regard to 
which there has been a breach of covenant entitling 
the lessor to re-enter : vide Toleman v. Portbury (1 ), 
and Prakashchandra Das v. Rajendranath Basu('). 

In India there is a substantial body of judicial 
authority for the prnposition that in respect of leases 
made before the Transfer of Property Act forfeiture is 
incurred when there is a disclaimer of title or there is 
non-payment of rent. Any subsequent act of the 
landlord electing to take advantage of a forfeiture is 
not a condition precedent to the right of action for 
ejectment. The bringing by a landlord of a suit for 
ejectrnent is simply a mode of manifesting his election. 
The principle of these cases rests upon the ground that 
the forfeiture lli complete when the breach of the con­
dition or the denial of title occurs. But as it is left to 
the lessor's optwn to take advantage of it or not, the 

(1) L.R. 6 q.B. 245. 
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election is not a condition precedent to the right of 1953 

action and the' i1rntitution of the action is a sufficient --
·c t t" f th J t" TJ • · l · Nmndco Lokmun ma1111es a 1011 o e e ec 1011. le same prmmp e 1s L di . 

a pp lied for actions for relief on the grnund of fraud. ~"" 
[vide Padmanabhaya v. Ranga(1

); Korapalu v. Nara- Narmndabai 

yana(')]. In Rama Aiyangar v. Gurusami Chetty('), and Others. 

it was said that as the lease was not governed by the 
Transfer of Property Act, the institution of the suit JtahaJan .r. 
was a sufficient determination of the lease and no 
other previous act determining the same such as a 
notice to quit was necessary for maintaining the 
action. The same view was expressed in V enkatachari 
v. Rangasami Aiyar('). In Venkatarama Aiyar v. 
Ponnuswami Padayachi("), it was observed that the 
forfeiture will not be produced merely by the unila-
teral act of ceasing to comply with the conditions upon 
which the property is held, but it must involve also 
some expression of intention to enforce the forfeiture 
on the part of the lessor. In other words, the lessee 
cannot by his unilateral act terminate the lease and 
cannot take advantage of his own wrong. That is an 
intelligible principle and is based on a maxim of 
equity. But the defaulting lessee cannot claim the 
benefit of a notice in writing to complete the forfeiture 
he has incurred. The lessor has to simply express an 
intention that he is going to avail of the forfeiture and 
that can be done by the filing of a suit, as in English 
law, in all cases not governed by the Transfer of Pro-
perty Act. 

Again in Ramakrishiw M~allaya v. Baburaya ("), it 
was said that in an ejectment suit based on leases exe­
cuted prior to the Transfer of Property Act, no act 
on the part of the landlord showing that ho elected 
to take advantage of the forfeiture for non-payment 
of rent was necessary. The contrary view expressed 
in Nourang Singh v. Jancirda.n Kishor('), that the 
institution of a suit for cjectment could not be regard- • 
ed as a requisite act to show the intention of a 

(1) (1911) l,L.R. 34 'lad. r6r. 
(21 (1915) l.L.H. 38 'lad. 445, 
(3) (1918) 35 M.L.J. 129. 
(4) (1919) 361\l.L.J. 532. 

(5) A.LR. 1935 i\lad. 918. 
(6) (1914) 24 I.C. 139. 
(7) (1918) l.L.R. 45 Cal. 469. 
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1953 landlord to determine a lease within the meaning ef sec-
N de--;, k tion 111 (g}, was dissented from in Prakashchandra 

am ;,.dh; man Das v. Rajendranath Basu(1); and it was said that 
v. there is no special reason why the lessor's election 

Narmadaba.i must be made at some time prior to the institution 
and Others. of a suit and that it was difficult to find a raison d'etre 

for the view that the cause of action has not com-
Mahajan J. 

pletely accrued if the election is made at the moment 
when the suit is instituted, i.e., the moment the plaint 
is presented. The cause of action for the suit can 
arise simultaneously with the presentation of a plaint. 
In our opinion the provision as to notice in writing as 
a preliminary to a suit for ejectment based on forfei­
ture of a lease is not based on any principle of justice, 
equity or good conscience and cannot govern leases 
made prior to the coming into force of the Transfer of 
Property Act, 1882, or to leases executed prior to 1st 
April, 1930. The rights and obligations under those 
leases have to be determined according to the rules 
oflaw prevailing at the time and the only rule appli­
cable seems to be that a tenant cannot by his unila­
teral act and by his own wrong determine the lease 
unless the lessor gives an indication by some unequi­
vocal expression of intention on his part of taking 
advantage of the breach. On no principle of equity is 
a tenant entitled to a notice in writing telling him 
that the lease has been determined. The High Court 
was therefore right in the view that it took of the 
matter and there are no valid reasons for taking a 
contrary view. 

Considerable reliance was placed by Mr. Daphtary 
on the decision of Chandrasekhara Aiyar J. sitting 
singly in the case of Uniar Pulavar v. Dawood 
Rowther(2}, wherein the learned Judge said that sec­
tion 111 (g) as amended in 1929 em bodied a principle 
of justice, equity and good conscience and must be 

• held to govern even agricultural leases and where there 
was a forfeiture by denial of the landlord's title, a 
notice in writing determining the lease was necessary. 
It was there observed that the principle so embodied 

(1) (1931) l.L.R. ;S Cal. 1359, (z) A.LR. 1947 ~lad. 68. 
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in the sub-section as a result of the amendment 19SJ 

becomes, so to say, a principle of justice, equity and -
d · Th l d J d i: h' . Namdeo Lokman goo conscience. e earne u ge 1or t 1s vww L di . 

placed reliance on the decision in Krishna Shetti v. 
0

v." 
Gilbert Pinto('), in which it was said that the Transfer Narwulabai 

of Property Act was framed by eminent English law- and Others. 

yers to reproduce the rules of English law, in so far as 
they are of general application and rest on principle as Mahajan J, 

well as authority and its provisions are binding on us 
as rules of justice, equity and good conscience. vVith 
respect, we are constrained to observe that this is too 
broad a statement to make. It seems that the atten-
tion of the learned judges was not drawn to the fact 
that the provision as to notice for determining a lease 
for non-payment of rent was not a part of the English 
law. It also does not seem to have been fully appre-
ciated that the rule enunciated in sub-section (g) of 
section 111 prior to its amendment in 1929 and which 
still governs leases executed before 1st April, 1930, on 
the reasoning of the decision would also be a rule of 
justice, equity and good conscience and according to 
it the institution of a suit for ejectment would be 
sufficient indication on the part of the landlord for 
determination of the lease and a notice in writing as 
required by the amended section would not be a pre-
requisite for institution of such a suit. In our judg-
ment, this case was wrongly decided and we are un-
able to support it. 

As pointed out by Napier J. in Krishna Shetti v. 
Gilbert Pinto (1

), the courts should be very careful in 
applying statutory provisions and the assistance of 
the Transfer of Property Act as a guide on matters 
which have been excluded from the purview of the Act 
by express words should not be invoked, unless the 
provisions of the Act embody principles of general 
application. 

Mr. Daphtary also placed reliance on certain observa­
tions contained in the ]foll Bench decision Brahinayya 
v. Sundarainina (2

). There it was said that although 
section 106 of the Transfer of Property Act does not 

(r) (I9I9) l.L.R. 42 ~lad. 654. (2) A.I.R. r948 lllad. 275. 
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1953 apply to leases for agricultural purp<!sc by virtue of 
--L k section 117 of the Act, neveitheless the rules in seu-

Naindeo o man . 10(' d. ti ] . ( . 105 t llf') L dhi tion J an m · 10 ot 1er sect10ns seot10ns ·o J 
0

v. in Chapter V of the Act are founded upon reason and 
Narmadubai equity and they are the prinuiples of English law and 
aud Others. should be adopted as the statement of the hiw in 

India applicable v.Jso to agricultuml leases. In our 
1l!ahujanJ. h 1. 1 opinion, t e auove statement is again formu ated in 

too wide a language. Section 105 gives a statutory 
definition of the word "lease''. It enunciates no prin­
ciple of equity. The relation of lessor and lessee is one 
of contract and in Bacon's Abridgement a lease 
is defined as a contract between the lessor and 
the lessee for the possession and profits of land on 
the one side and recompense by rent or other consi­
deration on the other. The statute has given a more 
comprehensive definition of the term. Section 107 
makes registration of a lease compulsory. This sec­
tion again does not concern itself with any princi­
ple o~ justice or equity. Section 108 (j) enacts that 
the lessee may transfer absolutely by way of mortgage 
or sublease the whole or any part of his interest in the 
property and any transferee of such interest or part 
may again transfer it. The l:J,w in India and England 
on this subject is not the same and it cannot be said 
that this sub-section enacts or enunciates any general 
principle of equity. Pads of sections 109, 110 and 
111 contain mere rules of procedm·c or rules of a 
technical nature. These certainly cannot be said to 
be based on any principles of equity. In our judg­
ment, thcrcforn, the statement in this decision that 
sections 105 to 116 of the Transfer of Property 
Act are founded upon principles of reason and 
equity cannot be accepted either as correct 
or precise. Of comse, to the extent that those sections 
of the Act give statutory recognition to principles of 
justice, equity aml good conscience they are applicable 
also to cases not governed by the Act. 

Reference was also made to the decision of the 
Bombay High Court in Tatya Sada Suwrik v. Yesh­
wanta Kondiba Mulay (1

) where it was said that the 
(1) (1950) 52 Bom. L.R. 909. 
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principle embodied in section 11 l (g) of the Transfer of 19o3 

Property Act that in the case of forfeiture by denial N a-:;: k 
of landlord's title a notice in writing determining the am ~:ai.: man 

lease must be given is a principle of justice, equity and v. 

good conscience which must be held to govern even Narmadabai 

agricultural leases. In that case it was contended that and Other•. 

following upon forfeiture which had been incurred a Mahajan J. 
suit was filed by the plaintiffs in eviction and nothing 
more needed to be done by the plaintiffs. For this 
contention reliance was placed on two earlier decisions 
of the Bombay High Court, Venlcc~ji Krishna Nadlcarni 
v. Lalcshrnan Devji Kanclar (1) and Viclyavardha,lc Sanu 
Co. v. Avva,ppa ('). This contention was negatived in 
view of the decision of Chandrasekhara Aiyar J. above 
referred to, and also in view of a binding decision of a-
Division Bench of that court in Mahibooblchan,Wuracl-
lchan v. Ghanashyarn Jarnnaji('). The learned Chief 
.Justice in the judgment under appeal has explained the 
distinction between the present case and that case and 
has not followed his own earlier decision in arriving at 
his conclusions here. With respect we think that that 
decision did not state the law on the point correctly. 
Under English law the institution of a suit for eject-
ment haH always been considered an unequivocal act on 
the part of the landlord for taking advantage of the 
default of the tenant and for enforcing the forfeiture 
in case of non-payment of rent, and even in other cases 
except where statutory provisions were made to the 
contrary. 

Reference was also made to the observations of their 
Lordships of the Privy Council in Aclitycc Prasad v. 
Rmnratan Lal('). Their Lordships dealing with the 
question whether a certain document created a charge 
upon a village observed that the appellant could not 
redeem it without paying both the mortgage debt and 
the amount subsequently raised mid it was said that 
the provisions of the Transfer of Property Act on the 
point were identical with the principles of justice, 
equity and good conscience. The observation made in 
that case must he limited to that case and cannot be 

(r) (1896) I.LR. 2a B01n. 354 F.B. 
(2) (1925) 27 Born. L.R. II52. 

(3) Unreported. 
(4) (1930) 57 I.A. 17~. 
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1953 held as applicable i.o all cases irrespective of the nature 
- of the provisions involved. Similar observations are 

Nmndeo Lokman . d · h d · · fth · J d h. fth Lodhi contame m anot er e01s10n o en· ~or s 1ps o e 
v. Privy Council in Muhammad Raza v. Abbas Bandi Bibi 

xa,,,wdabai ('), which concerned the provisions of section 10 of the 
and Othm. Transfer of Property Act which recognizes the validity 

of a partial restriction upon a power of disposition in 
Mahajan J. the case of a transfer inter vivas. It was held that there 

was no authority tha.t a different principle applied in 
India before the Act was passed and that under 
English law a partial restriction was not repugnant 
even in the case of a testamentary gift. 

Lastly, Mr. Daphtary drew our attention to the 
. decision in Roberts v. Davey('), which relates to a 
licence. There it was observed that it was necessarv 
for the licensor to have done some act showing his inte11-
tion to determine the licence and until such act was 
shown, it contimrnd in force. Littledale J. in this case 
said that the instrument was "a mere licence to dig, 
and did not pass the land. An actual entry, therefore, 
was unnecessary to avoid it; but by analogy to what is 
required to be dm;,e in order to determine a freehold 
lease which, by the terms of it, is to be void on the 
non-performance of covenants, it seems to follow that, 
to put an end to this licence, the grantor should have 
given notice of his intention so to do". The basis of 
the decision was that some act amounting to an exer­
cise of the option had to be proved before the licence 
was determined. This decision therefore does not 
in any way affect the decision of the High Court in 
this case. 

On the questio:i. whether the tenant should have 
been given relief against forfeiture the High Court held 
that the matter was one of discretion and both the 
lower courts had exercised their discretion against the 
appellant and that being so, unless they were satisfied 
that the discretion was not judicially exercised or was 
exercised without proper materials they would not 
ordinarily interfer·e with it in second appeal. It was 
said that the non-payment in this case seems to have 

'1) (19:;2) 59 I.A. 236. (z) IIo E.R, 606, 
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become chronic and that this was not a case for the 
exercise of equitable jurisdiction. 

• 

1968 

N a1ndeo Lok1nan 
Mr. Daphtary contended that the High Court Ladhi 

failed to appreciate the rule applicable for the exercise 
of the discretion in such cases and that the rule 
is that if at the time relief is asked for the position 
has been altered so that relief cannot be given 
without causing injury to third parties relief will be 
refused, but if that position is not altered so that 
no injustice will be done there is no real discre-
tion and the court should make the order and give the 
relief. Reference was made to the decision of Page J. 
in Debendralal Khan v. F.M. A. Cohen (1

), 111herein it 
was said that the court normally would grant relief 
against forfeiture for non-payment of rent under 
section 114 of the Transfer of Property Act and that 
if the sum required under the section was paid or 
tendered to the lessor at the hearing of the suit the 
court has no discretion in the matter and must grant 
relief to the tenant. We do not think that the 
learned Judges intended to lay down any hardand fast 
rule. Indeed the learned Judge proceeded to observe 
as follows :-

"In exercising the discretion wjth which it is invested 
under section 114 a court in India is not bound by the 
practice of a court of Chancery in England, and I am 
not disposed to limit the discretion that it possesses. 
Those who seek equity must do equity, and I do not 
think merely because a tenant complies with the 
conditions laid down in section 114 that he becomes 
entitled as of right to relief." 

In our opinion, in exercising the discretion, each 
case must be judged by itself, the delay, the conduct 
of the parties and the difficulties to which the landlord 
has been put should be weighed against the tenant. 
This was the view taken by the Madras High Court in 
Appayn Shetty v. Mohnmmad Beari (2

), and the matter 
was discussed at some length. We agree with the ratio 
of that decision. It is a maxim of equity that a person 

(1) (1927) I.L.R,54 Cal. 485. (2) (19r6) 1.L.R, 39 Mad. 834. 

JJJ 

v. 
N arm,adabai 
and Others. 

Mahajan J. 
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1953 who comes in equity must do equity and must come 
" 1-; k with clean hands and if the conduct of the tenant is 
"amreo M man ] h d' . 1 h l' f . . h 

Lodhi sue l t at it rnentit es im to re ie m eqmty, t en 
v. the court's hands arc not tied to exercise it in his 

Narm.arfolwi favour. Reference in this connection may also be 
and Others. made to Ramakrishna JY!allya v. Baburaya( 1), and 

Ramabrahmam v. Rmni Reddi ('). lr.1 ahafar1 J. 
The argument of Mr. Daphtary that there was no 

real discretion in the court and relief could not be 
refused except in cases where third p!trty interests 
intervene is completely negatived by the decision of 
the House of Lords in Hyman v. Rose (3). Relief was 
claimed ,in that case under the provisions of section 
14(2) of the Conveyancing Act, 1881, agftinst for­
feiture for breaches of covenant in the lease. 
The appellants offered as the terms on which 
relief should be granted to deposit a sum sufficient to 
ensure the restoration of the premises to their former 
condition at the end of the term and make full resti­
tution. It was argued that tho matter was one of 
discretion and the court should lean to relieve a tenant 
against forfeiture and if full recompense can be made 
to the landlord the relief should be granted. Lord 
Lore burn in delivering the opinion of the House obser-
ved as follows:- · 

"I desire in the first instance to point out that the 
discretion given by the section is very wide. The 
court is to consider all the circumstances and the 
conduct of the parties. Now it seems to me that when 
the Act is so express to provide a wide discretion, 
.meaning, no doubt, to prevent one man from forfeiting 
what in fair dealing belongs to some one else, by 
taking advantage of a breach from which he is not 
commensurately and irreparably damaged, it is not 
advisable to lay down any rigid rules for guiding that 
discretion. I do not doubt that the rules enunciated 
by the Master of the Rolls in the present case are use­
ful maxims in general, and that in general they reflect 
the point of view from which judges would regard 

(r) (1914) 24 J.C. IJ9• 
(2) A.LR. 1928 Mad. 250. 
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an application for relief. But I think it ought to be 1953 

distinctly understood that there may be cases in -
h. h ll f th b d' d d If · Namdeo Lokman w IC any or a o em may e 1sregar e . it L dh. 

were otherwise the free discretion given by the statute 
0
v.' 

would be fettered by limitations which have nowhere Narmadabai 

been enacted. It is one thing to decide what is the and Othera. 

true meaning of the language contained in an Act of 
Parliament. It is quite a different thing to place Mahajan·'· 

conditions upon a free discretion entrusted by statute 
to the court where the conditions are not based upon 
statutory enactment at all. It is not safe, I think, to 
say that the court must and will always insist upon 
certain things when the Act does not require them, 
and the facts of some unforeseen case may make the 
court wish it had kept a free hand." 

With great respect we think that the observations 
cited above contain sound principles of law. We are, 
therefore, unable to accede to the contention of Mr. 
Daphtary that though section 114 of the Transfer of 
Property Act confers a discretion on the court, that 
discretion except in cases where third party interests 
intervene must always be exercised in favour of the 
tcnaut irrespective of the conduct of the tenant. It is 
clear that in this case the tenant is a recalcitrant 
tenant and is a habitual defaulter. For the best part 
of 25 years he has never paid rent without being sued 
in court. Rent has been in arrears at times for six 
years, at other times for three years and at other times 
for four years and so on, and every time the landlord 
had to file a suit in ejcctment which was always resist­
ed on false defences. No rule of equity, justice or 
good conscience can be invoked in the case of a tenant 
of this description. He cannot always be allowed to 
take advantage of his own wrong and to plead relief 
against forfeiture on every occasion, particularly when 
he was warned by the court of appeal on a previous 
occasion. He had already had relief three times on 
equitable grounds and it is time that the court with­
held its hands and ordered his ejcctment. In this 
situation the High Court was fully justified in finding 
that in second appeal it would not interfere with the 

SCI
Rectangle

SCI
Rectangle

SCI
Rectangle

SCI
Rectangle

SCI
Rectangle



• 

1028 SUPREME COURT HEFORTS [1953] 

1953 c:liscretion of the courts below in re.(using to grant 
,, d--L '· relief against forfeiture . 
..L\ ani ea 011.'m,an 

Lodhi The result, therefore, is that this appeal fails and is 
v. dismissed with costs. 

NaNnadabai 
an;d Others. 

1953 

Ma,y 7. 

Appeal dismissed. 
Agent for appellant: R. A. Govind. 
Agent for respondents: Rajinder Narain. 

NATIONAL SEWING THREAD CO. LTD. 
v. 

JAMES CHADvVICK & BROS. LTD. 

(J. & P. COATS LTD., Assignee) 

REGISTHAR OF THADE MAHKS-Intervener. 
[MEHR CHAND MAHA.JAN, VIVIAN BosE and 

JAGANNADHA DAS JJ.] 

Trade Marks Act, 1940, ss. 8, 76-Application for registration 
of trade mark -Dismissal by Registrar -Appeal to High Co11rt­
Jttdgment of Single Jnd.ge--TVhether appealable to Division Bench­
Lettcrs Patent (Bombay), cl. 15--Government of India Act, 1915, 
s. ZOS-Constit11tion of India, 1950, s. 226-Power of Registrar w 
reject application if nirirk is likely to deceive ot cause confusion­
Decision in passina ofl action, whether conclitisivc. 

Section 76(1) of the Trade Marks Act, 1940, provides that an 
appeal shall lie from any decision of the Registrar under the Act 
or the rules made thereunder, to the High Court having jurisdic­
tion, but the Act did not make any provision with regard to the 
procedure to be followed by the High Court in the appeal or 
as to whether the order of bhe High Court was appealable: 
Held, that the High Court had to exercise its appellate jurisdiction 
under s. 76 of the Act in the same manner as it exercised its other 
appellate jurisdiction, and \vhen such jurisdiction was exercised by 
a Single Judge, his judgment was appealable under cl. 15 of the 
l~etters Patent. 

National Televhone Co. v. Postmaster General ([l 913] A.C. 
546), R. M.A. R. A. Adaikavva Chettiar v. Ra. Chandrasekham 
Thevor (74 I.A. 264), Secretary of State v. Chellikani Ram'" Rao 
(I.L.R. 39 Mad. 617) referred to. 

The power conferred by s. 108 of the Government of 
India Act, 1915, on tbe High Courts, of making rules for the 
exercise of their jurisdiction by Single Judges or by Divisio~ 
Courts could be exercised not only in respect to such jurisdiction 
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