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1. Heard  counsel for the parties.

2. The present application has been filed with prayer to set-aside/ quashing the

order dated 22.07.2024 rejecting the discharge application of the applicant in

Crime No. 352/2023, under Sections 147, 148, 149, 452, 427, 323, 308, 307,

504, 506, 379 IPC, Police Station Indira Nagar, Lucknow.

3. Before proceeding further in the matter, it would be apt to indicate that earlier

the applicant approached this Court by way of Application u/s 482 No. 5799 of

2024  (Mohan  Chauhan  @  Mohan  Vs.  State  of  U.  P.  and  Another).  This

application was filed challenging the entire criminal proceedings pending before

the trial court arising out of Case Crime No. 352 of 2023, under Section 147,

148, 149,  452, 427,  323, 308,  307, 504,  506, 379 IPC, Police Station Indira

Nagar, Lucknow, including charge sheet No. 01/ 2023 dated 28.12.2023 only to

the extent of Section 307 and 308 IPC.

4. This Court vide order dated 28.06.2024 declined to interfere in the matter and

disposed of the application with liberty to the applicant to prefer an application

seeking discharge before the court concerned. This liberty was granted on the

request made by the counsel for the applicant. The order dated 28.06.2024 reads

as under:

"Heard learned counsel for the applicants, Sri Rao Naresh Singh, learned A.G.A.-

I for the State and perused the record. 

The instant application has been filed with prayer to set aside the order summing

order dated 02-01-2024 passed in Crime no. 352/2023 U/s- 147, 148, 149, 452,

427, 323, 308, 307, 504, 506, 379 IPC, PS-Indira Nagar, Lucknow as well as the

entire criminal proceeding arising out of Crime no. 352/2023 U/s- 147, 148, 149,

452,  427,  323,  308,  307,  504,  506,  379  IPC,  PS-Indira  Nagar,  Lucknow

chargesheet no. 1, dated 28-12-2023 only to the extent of section 307, 308 of IPC.

Learned counsel appearing for the applicant submits that the applicant was never

involved in committing offence and he has been implicated due to ulterior motive.

He next added that the nature of injuries are simple and that cannot constitute the

offence under section 307 of IPC. He submits that the role of the present applicant

is distinguishable from the role of other co-accused persons. He added that the



criminal proceedings against the present applicant is nothing but harassment. 

On the  other  hand,  learned counsel  appearing for  the  State  has  opposed the

contention aforesaid and submits that there is no abuse of process of law and only

factual matrix has been agitated before this before this Court and that could not

be gone into at this stage, invoking the jurisdiction under Section 482 Cr.P.C. and

thus the application is liable to be dismissed. 

After  the  argument  at  length,  learned  counsel  for  the  applicant  submits  that

interest of justice would be sub-served, if this Court directs the court below to

permit the applicants to appear before the court below and file an application of

discharge. He further submits that the court below may be directed to decide the

discharge application within stipulated period of time, as may be fixed by this

Court. 

Learned AGA for the State has no objection to the aforesaid submission. 

In view of aforesaid, the applicant is permitted to file an application for discharge

before the court below within a period of two weeks from today and if such an

application is filed, the same shall be decided within a further period of 30 days,

strictly in accordance with law. 

With the aforesaid observation, the application is disposed off."

5.  Taking  benefit  of  the  order  dated  28.06.2024,  the  applicant  preferred  an

application dated 19.07.2024 under Section 227 CrPC seeking discharge. The

trial court rejected the said application vide order impugned dated 22.07.2024.

The relevant portion of the order dated 22.07.2024 reads as under:-

"पतቔኋवलली कके  पररिशलीलन सके स्प्ቖ हहै कक वቔኋदली ममुकदमቔኋ दቔኋरिቔኋ अअंतररत धቔኋरिቔኋ - 147, 148, 149, 452, 427, 323, 307,

308, 504, 508, 379  भቔኋ०दअं०सअं० कमु ्ቤन यቔኋदव,  ममोहन चचौहቔኋन एवअं अन्य तथቔኋ 30-40  अजቔኋत व्यकሹኌयोሱ कके  नቔኋम

्ቚथम ससूचनቔኋ ररिपमोरर दरर करिቔኋयली रयली थली। कववकेचक दቔኋरिቔኋ अकभयमुሹኌ कमु ्ቤन यቔኋदव उरर  अनममोल दቔኋस व ममोहन चचौहቔኋन

कके  कवरू्ቍ आरिमोप पत ्ቚस्तमुत ककयቔኋ रयቔኋ थቔኋ। कचककत्सलीय आख्यቔኋ कके  अनमुसቔኋरि वቔኋदली ममुकदमቔኋ कके  शरिलीरि परि पቔኋयली रयली

चमोरट सቔኋधቔኋरिण ्ቚकक कत ककी हहै ,  रमो कठमोरि एवअं कमुअं द वस्तमु दቔኋरिቔኋ कቔኋररित ककी रयली हहै। धቔኋरिቔኋ 161 कके  बयቔኋनोሱ कके  अनमुसቔኋरि

अकभयमुሹኌ व अन्य लमोर लमोहके ककी रिቔኋड ,  लቔኋठली डण्डोሱ आकद तथቔኋ ई अंर पत्थरि सके वቔኋदली ममुकदमቔኋ कमो मቔኋरिቔኋ मቔኋम , बहन ककी

भदली-भदली रቔኋललयቔኋम दली व वቔኋदली ममुकदमቔኋ कके  शरिलीरि परि लमोहके ककी रिቔኋड सके रቔኋन सके मቔኋरिनके ककी कनयत सके वቔኋरि ककयቔኋ रयቔኋ

तथቔኋ अकभयमुሹኌ कमु ्ቤन यቔኋदव दቔኋरिቔኋ सलीनके परि चढ़करि पहैरिमो सके ्ቚहቔኋरि ककयቔኋ रयቔኋ ,  लरससके उन्हट खसून ककी उललरयቔኋम हहई।

डडॉक्ररि कके  बयቔኋन कके  अनमुसቔኋरि चमोरकहल बकेहमोशली हቔኋलत मट उपचቔኋरि हकेतमु लቔኋयके रयके थके। इस ्ቚकቔኋरि कववकेचनቔኋ मट आयके

सቔኋቌኚय सके ्ቚथम दृष्यቔኋ ्ቚቔኋथर /अकभयमुሹኌ ककी सअंलल्቎तቔኋ ्ቚकर हमोतली हहै। उसकके  दቔኋरिቔኋ अन्य अकभयमुሹኌ कके  सቔኋथ कमलकरि

वቔኋदली ममुकदमቔኋ कके  सቔኋथ लमोहके ककी रिቔኋड , लቔኋठली डण्डोሱ व ई अंर व पत्थरि सके मቔኋरिनके व रቔኋन सके मቔኋरिनके ककी धमककी कቔኋ अपरिቔኋध

्ቚथम दृ्ቖयቔኋ पररिलकቌኌत हमोतቔኋ हहै।

अकभयमुሹኌ ककी ओरि सके कशव मनली एवअं अन्य बनቔኋम रिቔኋज्य 2023 आई०एन०एस०सली० 227 रिमकेश बनቔኋम उ्ቈरि ्ቚदकेश

रिቔኋज्य  ए०आई०आरि०  1992  एस०सली०  664  मकेरिम  भቔኋई,  पअंरቔኋ भቔኋई  खቔኋमचቔኋ एवअं अन्य  बनቔኋम  रमुररिቔኋत  रिቔኋज्य

ए०आई०आरि० 1996 एस०सली० 3236 ्ቚस्तमुत ककी रयली हहै। उሹኌ कवलध व्यवस्थቔኋओअं सके स्प्ቖ हहै कक यह कनणरय कके

कवरू्ቍ पቔኋररित अपलील मट कनणरत हहै ,  रबकक ्ቚस्तमुत ्ቚकरिण मट पतቔኋवलली अभली आरिमोप कवरिचन कके  स्तरि परि हहै। इस

सम्बअंध मट-

रहैसቔኋ कक मቔኋननलीय उच्चतम न्यቔኋयቔኋलय नके सज्रन कमु मቔኋरि बनቔኋम सली०बली०आई० 2010 (9) एस०सली०सली० 368 मट

यह अकभकनधቔኋरररित ककयቔኋ रयቔኋ हहै कक आरिमोप कवरिचन कके  स्तरि परि यቔኋ उन्ममोचन ्ቚቔኋथरनቔኋ पत परि कवचቔኋरि करितके समय



सቔኋቌኚयोሱ ककी गቔኋहयतቔኋ, कवश्वसनलीयतቔኋ तथቔኋ सत्यतቔኋ कቔኋ कवश्लकेषण नहीሻ ककयቔኋ रቔኋनቔኋ चቔኋकहयके। सቔኋቌኚयोሱ ककी कवश्वसनलीयतቔኋ

व सत्यतቔኋ कቔኋ परिलीቌኌण कवचቔኋरिण कके  स्तरि परि ककयቔኋ रቔኋनቔኋ चቔኋकहयके

कनቔኋररक रिቔኋज्य बनቔኋम लमोकቔኋयमुሹኌ एम०आरि० कहरिकेमत (2019) एस०सली०सली० 734 मट यह अकभकनधቔኋरररित ककयቔኋ रयቔኋ हहै

कक उन्ममोचन ्ቚቔኋथरनቔኋ पत कके  कनस्तቔኋरिण कके  समय इस धቔኋरिणቔኋ परि आरके बढ़नቔኋ चቔኋकहयके कक पतቔኋवलली परि रमो सቔኋቌኚय

अकभयमोरन ककी ओरि सके लቔኋयके रयके हह वह सत्य हह औरि यह दकेखቔኋ रቔኋनቔኋ चቔኋकहयके कक उሹኌ तथ्योሱ कके  आधቔኋरि परि कलथत

अपरिቔኋध रकठत हमोतቔኋ हहै यቔኋ नहीሻ।

पलकवन्दरि लसअंह बनቔኋम बलकवन्दरि लसअंह, 2009(3) एस०सली०सली० 850 मट मቔኋननलीय न्यቔኋयቔኋलय नके यह अकभकनधቔኋरररित

ककयቔኋ हहै कक पमुख्तቔኋ सन्दकेह कके  आधቔኋरि परि भली आरिमोप तय ककयके रቔኋ सकतके हहै। इस स्तरि परि सबसूतोሱ ककी रቔኋअंच औरि

मसूलयቔኋअंकन नहीሻ ककयቔኋ रቔኋनቔኋ चቔኋकहयके।

शमोरिቔኋर लसअंह अहलቔኋवत बनቔኋम स्रकेर आअंर उ्ቈरि ्ቚदकेश ए०आई०आरि० 2013 एस०सली० 52 मट मቔኋननलीय उच्चतम

न्यቔኋयቔኋलय दቔኋरिቔኋ यह अवधቔኋररित ककयቔኋ रयቔኋ हहै कक यकद पतቔኋवलली परि उपलब्ध अकभलकेख अथवቔኋ सቔኋमगली सके यह ्ቚकर

हमोतቔኋ हहै कक अकभयमुሹኌ दቔኋरिቔኋ कमोई अपरिቔኋध कቔኋररित ककयቔኋ रयቔኋ हहै , चቔኋहके वह ककतनቔኋ हली सन्दकेहቔኋस्पद क्योሱ न हमो, अकभयमुሹኌ

कमो उन्ममोकचत नहीሻ ककयቔኋ रቔኋनቔኋ चቔኋकहयके।

मቔኋननलीय सवብኘच्च न्यቔኋयቔኋलय दቔኋरिቔኋ तकमलनቔኋडसू  रिቔኋज्य बनቔኋम रयलललतቔኋ ,  ए आई आरि 2000 समु्ቚलीम कमोरर , 1589 एवअं

कद्ቤली रिቔኋज्य बनቔኋम जቔኋन दकेवली,  ए आई आरि 2001 समु्ቚलीम कमोरर 40 मट यह अकभमत ्ቚकर ककयቔኋ रयቔኋ हहै कक आरिमोप

कवरिचनቔኋ कके  स्तरि परि कके वल ्ቚथम दृ्ቖयቔኋ हली सቔኋቌኚय कቔኋ अवलमोकन ककयቔኋ रቔኋएरቔኋ। सቔኋቌኚय कቔኋ सम्पसूणर कवश्लकेषण आरिमोप

कवरिचनቔኋ कके  स्तरि परि अपकेकቌኌत नहीሻ हहै। ्ቚቔኋथर/अकभयमुሹኌ दቔኋरिቔኋ ्ቚस्तमुत सቔኋቌኚय कमो इस स्तरि परि कवचቔኋरि मट नहीሻ ललयቔኋ रቔኋ

सकतቔኋ।

उपरिमोሹኌ कववकेचन सके स्प्ቖ हहै कक कके स डቔኋयरिली मट ्ቚቔኋथर /अकभयमुሹኌ ममोहन चचौहቔኋन कके  कवरू्ቍ ्ቚथम दृ्ቖयቔኋ पयቔኋर्቎ सቔኋቌኚय हह

औरि ठमोस सन्दकेह (Strong suspicion) कके  आधቔኋरि परि भली आरिमोप कनकमरत ककए रቔኋनके कमो मቔኋननलीय सवብኘच्च न्यቔኋयቔኋलय

दቔኋरिቔኋ ललयቔኋकत बनቔኋम उ०्ቚ० रिቔኋज्य 2008 (62) ए सली सली 453 (इलቔኋहቔኋबቔኋद) उकचत ठहरिቔኋयቔኋ रयቔኋ हहै।

उपरिमोሹኌ कवलध व्यवस्थቔኋओअं कके  ्ቚकቔኋश मट अकभयमुሹኌ कके  कवरू्ቍ पतቔኋवलली मट आरिमोप कवरिचन हकेतमु ्ቚथम दृ्ቖयቔኋ सቔኋቌኚय

उपलब्ध हहै। इस स्तरि परि सቔኋቌኚय कቔኋ सम्पसूणर कवश्लकेषण आपकेकቌኌत नहीሻ हहै। अततः अकभयमुሹኌ कमो उन्ममोकचत ककयके रቔኋनके

हकेतमु आधቔኋरि पयቔኋर्቎ नहीሻ हहै।  अततः ्ቚቔኋथर /अकभयमुሹኌ ममोहन चचौहቔኋन उरर  ममोहन दቔኋरिቔኋ ्ቚस्तमुत उन्ममोचन ्ቚቔኋथरनቔኋ पत

कदनቔኋअंककत 09.07.2024 कनरिस्त ककयके रቔኋनके यमोग्य हहै।

आदकेश

्ቚቔኋथर/अकभयमुሹኌ ममोहन चचौहቔኋन उरर  ममोहन दቔኋरिቔኋ ्ቚस्तमुत उन्ममोचन ्ቚቔኋथरनቔኋ पत अअंतररत धቔኋरिቔኋ-227 दअं०्ቚ०सअं० कदनቔኋअंककत

09.07.2024 कनरिस्त ककयቔኋ रቔኋतቔኋ हहै। पतቔኋवलली वቔኋस्तके आरिमोप कवरिचन कदनቔኋअंक 30.07.2024 कमो पकेश हमो।" 

6. The order aforesaid has been challenged on the ground that n view of the

injuries sustained, offence under Section 307 IPC would not be attracted.

7. Sri Nirmal Kumar Pandey, learned A.G.A. for the State opposed the present

application by stating the only on the basis of the nature of injury, it cannot be

said that offence under Section 307 IPC is not made out. He also stated that as

per various pronouncements of the Hon'ble Apex Court, even in no injury case,

punishment indicated under Section 3074 IPC can be awarded and for coming to

the conclusion as to whether offence under Section 307 IPC is made out or not,

the evidence is required as the FIR cannot be treated as an encyclopedia as has



been held in various pronouncements by the Hon'ble Apex Court. He also stated

that as per the allegations levelled against the accused persons, the injured was

assaulted with lathi, danda, steel rod and kicks etc though general allegations

have been levelled against all the accused.

8. Further submission is that according to the injured witnesses, the applicant

was  involved  in  the  crime  and the  testimony of  the  victim/  injured  witness

should not be ignored unless compelling circumstances exist. The independent

witness also supported the basic story of the prosecution.

9. It is also stated that if after recording of evidence, the trial court would be of

the  view  that  if  offence  under  Section  307  IPC  is  not  made  out,  lesser

punishment can be awarded but at this stage, the applicant has no case.

10. On the issue aforesaid, the Hon'ble Apex Court in the judgment passed in the

case of Sivamani v. State, 2023 SCC OnLine SC 1581 observed as under:-

"...9.  The Hon'ble Apex Court in the case of   State of Madhya Pradesh v. Saleem, (2005) 5  

SCC 554  , held that to sustain a conviction under Section 307 IPC, it was not necessary that a  

bodily injury capable of resulting in death should have been inflicted. As such, non-conviction

under Section 307, IPC on the premise only that simple injury was inflicted does not follow as

a matter of course. In the same judgment, it was pointed out that '…The court has to see

whether the act, irrespective of its result, was done with the intention or knowledge and under

circumstances mentioned in the section.'  The position that because a fatal injury was not

sustained alone does not dislodge Section 307, IPC conviction has been reiterated in  Jage

Ram v State of Haryana, (2015) 11 SCC 366 and State of Madhya Pradesh v Kanha, (2019)

3 SCC 605. Yet, in Jage Ram (supra) and Kanha (supra), it was observed that while grievous

or life-threatening injury was not necessary to maintain a conviction under Section 307, IPC,

'The intention of the accused can be ascertained from the actual injury, if any, as well as from

surrounding  circumstances.  Among  other  things,  the  nature  of  the  weapon  used  and  the

severity of the blows inflicted can be considered to infer intent.'..."

11. Upon due consideration  of aforesaid, inclusion of observations made by he

Hon'ble Apex Court in the judgment(s) referred above and also the fact  that

earlier  the applicants  approached this  Court  on the same grounds for  similar

reliefs and this Court declined to interfere in the matter as also the statement of

the injured witnesses and also that at this stage mini trial is not permissible, this

Court finds no force in the present application. 

12. In view of the aforesaid, the present  application is dismissed. No order as to

costs.

Order Date :- 31.8.2024

(Manoj K.)
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