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Hon'ble Saurabh I.avania,J.

1. Heard counsel for the parties.

2. The present application has been filed with prayer to set-aside/ quashing the
order dated 22.07.2024 rejecting the discharge application of the applicant in
Crime No. 352/2023, under Sections 147, 148, 149, 452, 427, 323, 308, 307,
504, 506, 379 IPC, Police Station Indira Nagar, Lucknow.

3. Before proceeding further in the matter, it would be apt to indicate that earlier
the applicant approached this Court by way of Application u/s 482 No. 5799 of
2024 (Mohan Chauhan @ Mohan Vs. State of U. P. and Another). This
application was filed challenging the entire criminal proceedings pending before
the trial court arising out of Case Crime No. 352 of 2023, under Section 147,
148, 149, 452, 427, 323, 308, 307, 504, 506, 379 IPC, Police Station Indira
Nagar, Lucknow, including charge sheet No. 01/ 2023 dated 28.12.2023 only to
the extent of Section 307 and 308 IPC.

4. This Court vide order dated 28.06.2024 declined to interfere in the matter and
disposed of the application with liberty to the applicant to prefer an application
seeking discharge before the court concerned. This liberty was granted on the
request made by the counsel for the applicant. The order dated 28.06.2024 reads
as under:

"Heard learned counsel for the applicants, Sri Rao Naresh Singh, learned A.G.A.-
I for the State and perused the record.

The instant application has been filed with prayer to set aside the order summing
order dated 02-01-2024 passed in Crime no. 352/2023 U/s- 147, 148, 149, 452,
427, 323, 308, 307, 504, 506, 379 IPC, PS-Indira Nagar, Lucknow as well as the
entire criminal proceeding arising out of Crime no. 352/2023 U/s- 147, 148, 1409,
452, 427, 323, 308, 307, 504, 506, 379 IPC, PS-Indira Nagar, Lucknow
chargesheet no. 1, dated 28-12-2023 only to the extent of section 307, 308 of IPC.

Learned counsel appearing for the applicant submits that the applicant was never
involved in committing offence and he has been implicated due to ulterior motive.
He next added that the nature of injuries are simple and that cannot constitute the
offence under section 307 of IPC. He submits that the role of the present applicant
is distinguishable from the role of other co-accused persons. He added that the



criminal proceedings against the present applicant is nothing but harassment.

On the other hand, learned counsel appearing for the State has opposed the
contention aforesaid and submits that there is no abuse of process of law and only
factual matrix has been agitated before this before this Court and that could not
be gone into at this stage, invoking the jurisdiction under Section 482 Cr.P.C. and
thus the application is liable to be dismissed.

After the argument at length, learned counsel for the applicant submits that
interest of justice would be sub-served, if this Court directs the court below to
permit the applicants to appear before the court below and file an application of
discharge. He further submits that the court below may be directed to decide the
discharge application within stipulated period of time, as may be fixed by this
Court.

Learned AGA for the State has no objection to the aforesaid submission.

In view of aforesaid, the applicant is permitted to file an application for discharge
before the court below within a period of two weeks from today and if such an
application is filed, the same shall be decided within a further period of 30 days,
strictly in accordance with law.

With the aforesaid observation, the application is disposed off."

5. Taking benefit of the order dated 28.06.2024, the applicant preferred an
application dated 19.07.2024 under Section 227 CrPC seeking discharge. The
trial court rejected the said application vide order impugned dated 22.07.2024.
The relevant portion of the order dated 22.07.2024 reads as under:-

"gFTacH & RN W ¥ & 135 I1GT JHHT GRT SIFIA €T - 147, 148, 149, 452, 427, 323, 307,
308, 504, 508, 379 HoGowo ParT FIaq, HIET FIEIT Va =T TT 30-40 ST Al & A
o7 T RUic @of it it oft1 fadmes aIvT Sifyeh e J1eq 9% SIIeT G A8 T8
& faveg SIRIT G TG 15T 7T &7/ Il ST & 399 151 GabeHT & VR av grft 7=2ft
Ic AT G b1 8, G FOR VG e avg FINT BING &1 T 81 GRT 161 & I & AR
SIRgH 31T TN e @1 IS, &Td! SUSI Sl 9T € YeeRk ¥ 1G] GahedT &l 7INT 47, J87 &1
el gl Ml & J are JHeHT & SRR GR &le Pl IS G T o TN 1 [T F aR 137 T

T SYH P TIGT FINT 7 U7 TEN IRl A HER 135 T, v 9% T $ Sfecd 55/
SIFeY & FI & AR Ficlaer 81 &Te7d 4 IUAR &g R T & 9 HBR AT 7 3

A1ET A T G 1Y/ SIgh b1 wleliar Hane gid] &1 S §IRT 3T 31 & A1l [Aeiaw
151 GBGHT @ T FAle b1 IS, IS SUSI § F€ T GeoR H AN T ST H 71N Bl eF7ehl T 3IRTeT
e GET RT3 8l &1

SRy b1 TR H 1org 71 TG 37§ I 2023 3TTgoYToTHow o 227 IHI FFI ITX Hadl
YT odIgodNo 1992 UWowlo 664 HAYH WIE, Yol Wi &gl UG 3 §9MF JoreTd ol

TodlTgo3TRo 1996 UHowlo 3236 Hvgd @1 il &1 I fAfe eraveisit & ¥ & fa5 78 [v1g &
faog G sdicr 7 Al &, Srafas Jega Fawur 4 qArgel! 37t SIRIT favaT & wav a¥ &1 39
e A

ST 3 AT g =R 7 FowrT PAR I Hodlosigo 2010 (9) TrowlowHo 368 F
TE ST 35T 777 & 5 3R favar & &% GR I S1aT H7efAT 07 R &9 v 79



G181 B TSI, 139GFHIAT FIT FeaT BT 1391507 T8 13 ST =ifad)| @reat b1 faoqaiear
g TegaT BT ST =R @ ¥R ON fb=T ST anfad

FAICE I T FNBIYH THo3TRo [BvFd (2019) Teaowlowlo 734 5 I8 3IfuferRa fasar 7o &
135 S1a GTefFT U7 & [NRUT & TH 3% ERUIT ¥ 37F) §@7 a1fed 1 gATaet! av S wred
3o ) 3N & T T & g8 e & 3IIY I8 kg7 ST @ifed a5 Sk qedl & SITEIR OY dfeld
37gTer IS Bl & a7 &

gorla—ey A8 9 doild<r 18, 2009(3) ot oo 850 & HI-1T =IRIerT 7 I8 SfAfeiRa
1357 & 135 geer Feg & STER Rl NI T [ ST Wabd &1 §9 ¥} % @l @l o 3N
T TEl 15T ST afad

RIS I8 ST8eTd §74 ¥ee 1% TN JaeT YodlTgod]No 2013 Tiotflo 52 H T Seaad
IR FNT I8 SR 1357 7177 & 1 e garaet! uv Suetser 3if¥eied 3reyar Wi & I8 Havc
EITTT & 135 371 GINT BIE STURTET FHING 13577 17T &, TTe & 13T & T<eleys &) 7 &), 3ghH
P I & 15T ST TR

HTNT Tdled =T §RT AAeIg 5T J77H SIecidr, T 378 3% 2000 GHIF PIS, 1589 TG
Ref 157 §79 5717 &ft, U 37T 3% 2001 GHIT BIC 40 7 T 3If%HaT gepe 1357 17 & 15 ey
faRGT @& %GR 9T 72T GEIT & IS BT ST 1357 SIS | 78 BT TGl 1396707 STRIT
favar & e gv St 781 81 Hrefl/ s §IRT Fge WIed @ 3 ¥R Ov g 7 T8 T S
eall

SRIE [T o FqE & 135 T SR H 7refl/ Sifiges AIET digTT @ faeg TerT GET 9o wWied &
3ilv BT F=E (Strong suspicion) @ 3TTEIR G¥ ¥ 3IRIT A 157 ST &) T Fatea ~Irie
GINT 1aTene G5 GoXo XIS 2008 (62) T 1l W1 453 (3TEISIS) Sferd S&¥TaT 74T &1

SRI 13fe @ravensi & g1 H Sfgd & g TAIaeH 4 STRIT favaT &g TerT g8 e
JYCTsE &1 GV FIX GRS BT Ul [I9eTI ST T8l &1 3t Siugh Bl I 185 T
8 STTER g TE &1 31 Hrefl /37fhgH AIET alerT 9% FIeT &NT INgd ST HIeAT 0
[RTTfa5eT 09.07.2024 FAR¥T 135 ST 717 &1

3T

el 37fgh FIeT ST 3% e FINT g S~ HTefT U7 STl eRT-227 GoXovo faifabd
09.07.2024 ARV 1537 ST &1 GaTeef! av STRIT faverT 13776 30.07.2024 b1 997 811"

6. The order aforesaid has been challenged on the ground that n view of the
injuries sustained, offence under Section 307 IPC would not be attracted.

7. Sri Nirmal Kumar Pandey, learned A.G.A. for the State opposed the present
application by stating the only on the basis of the nature of injury, it cannot be
said that offence under Section 307 IPC is not made out. He also stated that as
per various pronouncements of the Hon'ble Apex Court, even in no injury case,
punishment indicated under Section 3074 IPC can be awarded and for coming to
the conclusion as to whether offence under Section 307 IPC is made out or not,
the evidence is required as the FIR cannot be treated as an encyclopedia as has



been held in various pronouncements by the Hon'ble Apex Court. He also stated
that as per the allegations levelled against the accused persons, the injured was
assaulted with lathi, danda, steel rod and kicks etc though general allegations
have been levelled against all the accused.

8. Further submission is that according to the injured witnesses, the applicant
was involved in the crime and the testimony of the victim/ injured witness
should not be ignored unless compelling circumstances exist. The independent
witness also supported the basic story of the prosecution.

9. It is also stated that if after recording of evidence, the trial court would be of
the view that if offence under Section 307 IPC is not made out, lesser
punishment can be awarded but at this stage, the applicant has no case.

10. On the issue aforesaid, the Hon'ble Apex Court in the judgment passed in the
case of Sivamani v. State, 2023 SCC OnLine SC 1581 observed as under:-

"...9. The Hon'ble Apex Court in the case of State of Madhya Pradesh v. Saleem, (2005) 5
SCC 554, held that to sustain a conviction under Section 307 IPC, it was not necessary that a
bodily injury capable of resulting in death should have been inflicted. As such, non-conviction
under Section 307, IPC on the premise only that simple injury was inflicted does not follow as
a matter of course. In the same judgment, it was pointed out that '...The court has to see
whether the act, irrespective of its result, was done with the intention or knowledge and under
circumstances mentioned in the section." The position that because a fatal injury was not
sustained alone does not dislodge Section 307, IPC conviction has been reiterated in Jage
Ram v State of Haryana, (2015) 11 SCC 366 and State of Madhya Pradesh v Kanha, (2019)
3 SCC 605. Yet, in Jage Ram (supra) and Kanha (supra), it was observed that while grievous
or life-threatening injury was not necessary to maintain a conviction under Section 307, IPC,
'The intention of the accused can be ascertained from the actual injury, if any, as well as from
surrounding circumstances. Among other things, the nature of the weapon used and the
severity of the blows inflicted can be considered to infer intent...."

11. Upon due consideration of aforesaid, inclusion of observations made by he
Hon'ble Apex Court in the judgment(s) referred above and also the fact that
earlier the applicants approached this Court on the same grounds for similar
reliefs and this Court declined to interfere in the matter as also the statement of
the injured witnesses and also that at this stage mini trial is not permissible, this
Court finds no force in the present application.

12. In view of the aforesaid, the present application is dismissed. No order as to
Costs.

Order Date :- 31.8.2024
(Manoj K.)
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