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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

TUESDAY, THE THIRTIETH DAY OF APRIL
TWO THOUSAND AND TWENTY FOUR

PRESENT
THE HONOURABLE SR! JUSTICE E.V. VENUGOPAL

CRIMINAL APPEAL NO: 10 OF 2018

Criminal Appeal Under Section of 378 Cr.P.C  aganst lhe Judgment Dated
25.01,2016 in CC No. 224 of :‘én1ﬁ on the file of the Coun of the I Special
Magistrate at Rajendranagar.

Between:

Mr. Madhusudhan, Slo. Venkatesh, Occ-Business, Rio. H.No. 4-7E,
Himayathnagar Village, CBIT Maoinabad Mandal, R.R Dist

GAPPELLANT/COMPLAINANT
AND

1. Mudigunda Ravi Yadav, S/o. Late Chinna Venkaigh, Occ-Business, Rio,
H.No. 4-60/4, Himayathnagar Village, Moinabad Mandal, R.R District.

2. The State of Telangana, Rep by its Public Prasecutar, High Court &l
Hdyorabad

.RESPONDENT/ACCUSED
Counsel for the Appellant : 5RI. N. Naveen Kumar

Counsel for Respondent No.2 : Public Prosecutor Sri Khaja Vizarath Al
Assistant P.P

The Court delivered the following : Judgment



THE HON'BELE SRI JUSTICE E.V.VENUGOPAL
CRIMINAL APPEAL No.10 OF 2018

JUDGMENT :

This Criminal Appeal i preferred by thie
appellantcomplainant under Section 378 of Criminal Procedure
L‘u:u-;:l; (for skort 'Cr. P agprieved by the judgment daled 25.01.2016
passed by the learned Ll Specia]l Magisteate, Rajendranagar in CC
No.224 of 2013, wherein the 1% respondent/accused was acquitted
for  the offence punishable under Section 138 of Negotiable

Instruments Act, 1881 (for shore ‘NI Act’).

= Heard Sri N Naveen Kumar, learned counsel for the
appcllant and S Khage Vizarath Al learned Assistanl Publhc
Prosecutorn, represcnting learmed Public Prosecutor for the State /3w

resporilent, Nooe appeared for the 1% respondenl / accused.

3 GO Ne 224 o 2013 s a case registered on the [le of 1he
learned Sopecial Judicial Magistrate Court-1, Rajendranagar, Ranga
Reddy District basing cn he complaint Lled under Section 2040
Cr.P.CC., against the accuscd/ 19 respondent herein for the ollence
punishable under Scelion 38 read with Secrion 142 of Kl Act for
dishonour of cheque bearning Nos201940 daled 06032015 and
001941 dated 05.03.2015 vuch lor Ref,0D0,000/-, e, Exg Pl and P2
tgsued by the 19 cespondent in liew of discharge of legally enlorcealls
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debi i & the hand lnan of R 1200 000/ - olained from the appellant

hereim.

4. 1 is contended by learned counsel for the appellant that
upon repeated  regueses, the 19 respondent assued  the subject
chn:‘q;._ln:s in discharge of legally enlorceable debt but failed o honour
the same and hence, the said chegues were relurmed for the feason
funds. insufficien!™ on 13.03.2015 under Exs.P4 o 7. It 1s also
contended by learmed counsel for the appellanl thal in spite of
issuance of Ex.PR legal nonce, the 15 respondent faided to repay the
gald amount and hence, he s hahle forf punishmeant in acenrdance

with fass,

5. [t is the delernce ol the 1% respondent/accused that the
appellant had no capacity Lo lend such a hupe amount, crucial
document i Ex.P3 promissory nate lost its  credibility  since
signatures of attesting witnesses .o PWs2 and 3 were obtained at a
later point of time and the same 15 evident from Ex. D1, which do nol
contain the signaturcs of the witnesses, and thal in view of void
nature nof promissory note/Ex '3, no criminal proseculion carn be
launches] against him and that the dishonoured cheques 1.¢. Exs Pl

Aand P2 are the conooocted imsadimenis.

£3. The Court below, upoen considering the entire maternal

avedaple on record in the hrm of oral evidenoe of PWs.l to 3 and

S
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documentary ovidence of Exs:Pl to P11 and D1, found the 1
respondent faceised ol poally holihing thiar the appeliang Tailed 1o
prove his capacity W lend such huge amount and penuinencss and

veracity of Ex.P3/ promisaory note 15 not established.

w: Aggrieved by the said findings, the present criminal
appedl 1s preferred by the appellant mainly contending that the Court
elow without appreciating the evidence available on record in A
proper perspective, thouweh the appellant complied with all the
mandatory provisions under Sectinn 138 ol NI Act, acouitled the | =
respondent. The learmed Inal Court placed heavy reliance on Ex Y3
and Ex D1 /photocopy of Ex P2 with some variance. The Court Below
faitled to consider the admussion of 12 respondent that the appellant
received/ benefitted money o a tune of Rs I 0000000/ in a
settlement. The 19 respondent fmiled to explain as o how Fxs Pl
and P2 went into the hands of appellant. The Court below, though
concluded that the netice was served on the 1# respondent, failed to
give weight to the fact that no reply was 1ssued by the 19 respondertl.
The Court below ipnored the presomplion available under Seetions

L1& and [3% of NI Acl

8. Cn the other hand, learned Aasisiant Public Prosecutor
vehemently apposerd the present criminal appeal mainly contending

that the learned rial Court has (horoughly examined the enlire
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material  Available on meeord  and  rightly und  lhe 1H
respondent faceused not guilly and henee, there is no nesd o

necessily for this Courl o ser aside the said well considersd findings.

&, PW1 is the appellan:fcomplainane, Record shows Lhat
he filed his evidenee allidavit withoul signing om it and Crl.MP
No, 2043 of 2015, hfled by PW1 unders Section 1415(2] of NI Act
requesting the Court o permit him to sign on his chiel affidawnt was
dismissed as per orders dated 17.12.2015,  Record further shows
that no revision is prefereed by PW1 against such dismissal order,
PWs 2 and 3 sre the witnesses to Ex P3/promissory nole, executcd
by the 1% respondent while obtaining hand loan of Rs.12,00,000/
admitting Lo repay the same within len maonths. However, Ex.D1,
which is a photocepy of Ex.P3, made Ex P3 a vaid document since il
docs not bear the signatares of witnesses Lo, PWs.2 and 3. In such
circumatances, i can be believed thalt Tx P3 promissory notc was
ahtamned [rom 1% respondent in o blank form duly obtaining his
sipnaiure and later signatures of witnesses were obtained and the
blanks were gol filled. Further, important andd mandalory ingredicni
of promissory note i.e. the underisking of the borrower to repay the
srhinunt coversd under such instrumen! 25 and when demanded by
che debtor is missing.  Law is setfled thal in criminal procoedings,
the burlen heavily rests on the complamant te prove his casc reyond

all teasonable doubl.  However, the appeliant did nol initiate any
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steps o prove the genuineness of Exs.PIL to P3 or Ex.D] b

subjecting the sarme lir exAmination of the expert.

IO Lewrned counsel for the appellant relicd upon the below
mentioned decisions

(i} Basalingappa Vs.Mudibasappa?,

il Rajaram through LRs. Vs, Maruthachalam (since

!l
~ deceased) through LRs",

tiiiy  Rajesh Jain Vs, Ajay Singh”,

(v} MNeeraj Dutta Vs. State (NCT of Delhi)’.

(vl Bumeti Vij Vs. Paramount Tech Fab Industries”,

11, Basing on (he nrinciples  laid  down i the above
decisions, the  learned counsel  for  the appellarnt vehemently
contended that when onee |he complainant suceeeded in proving that
the instrimment was jasieedl by the accused, oresumntion under
Sections 113 and 139 of NI Act shill the burden on to (he accuscd 1o
prove that (he said cheque was issued for the PuUrposes other thap
discharge of o legally enfurceable del Further, adjudication in ¢ivil
matters i85 based on Prepanderance aof probabilities whercas,
adiudication in criminal vases 15 based on the principle that the
accused is presumed to he mnocent and the glult of the accused
should be proved (o the il and the proof should be beyvond

reasonable douhe Further, ercation of o doubl cannot rebaog the

presumption envisaved under section 139 of NI Act. When the
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signalure on  the cheque having aot  been disputed snd  the
presumption under Seclinns 118 and L3S having Liken efiecr, the
COmplananls case stood salisfied cvery ingredient neccssare for
BUSTAINING a conviclion under Seclion 138 ar e Al The case of the
defenee was limited omly to the issue 25 (0wl her the chegue has
been izsued in discha FRe ol wodel or liability, Onee the presumplion
under Section 139 of N Act was given offect the Courts ought 1o have
proceeded on the premise thar the chegue was issued in discharge of
A legally enfurceable debe or liability. Seetion 64 of the Evidence Act
denotes thar documents muosi b proved By nrimary evidense and
ance the document s ad mitted, the conlents therein Arc dlso
admittcd in evidence though thev may ol be conclusive,  Mvery
negotiable instrument is made or drawn S consideralion and onee i)
i admitted or proved it deerns thal the simE was issued in discharge
of a debr or liabilicy. The procesdings unider Secton 138 af N Aot are
quasi-crimingl in nature and nrinciples which applv for acquiteal in
other criminal cases are nol applicable in the cases instingted Laider

the Act.

12, Be thar as it may. the fucrs of the case on hand are quitc
distinguishable when cormpared with 1he principles laid down in the
above referred decisions, Here in the case ofn hand the 1w

respondent faccused could able o deny his Habilite by marking

_—

—_

Ex.D1 photocopy of Ex.pP2 AT contending  that FEx Pl was
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subscquently altered and signangres ol wilnesses were obramned lacer.
The appellant didd rt initisle any steps to test the genuineness or
ather wise of the said documents. Tt s the setlled proposition of law
that any material alleralion of a negodable instrument renders the
sarme voul @y aeamst anvone who is a party theesto at The time of
making such alteration and does nol consent Lherets, unless it was
miade in order to carry out the commoen intention ol the original
parttes. When a cloud is surrounded arcund the genesis ol Fx. P2
pramissery note, the said document cannot be ireatcd as an
msmrument forfitying the prood of existence of lepally enfirceible
detn.  Furlher, in vicw of the negligent acl of the appellant in
frrgetling to sign on his clel evidence aMdavil, made the same
discnticled for consideration.  His coffort to convince the Courl o
aceord permission to sign on the said alfidavil remained futile and he
dicd notl mitiate steps 10 ger the said onders roviewed. . The prosecution
cvidence cannol sullice o prove the guilt of the acoused since it has
80 maAany ineonsistencics and discrepancies. The complsint is stlent
regdrding the presence or exislence of wimesses to Ex.P3. The
explanabion ollered regarding the discrepancies between Ex P3 and

Ex. D1 does not canvince or satisfy the consciousness of this Court.

Li. 80 far ss Lhe ncome source of the appellant is
concerneid, it can be safely held that the burden of prool lics with the

complainant to prove the trunsaction and the accused need orly to

p— e
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discharge the inital burden of proof. The source of income for the
loan need not be proved, bul the complainant’s evideneo must inspere
confidence. But in Lhe case on hand, the appellant [ailed to shoft his
burden on o the 1% respondent faccused by adducing cogent and

conerere evidence.

14. In such factual matrix. the finding of the Couet below
thal the appellant/complainant failed w prove (he liabiligy of the 1#
respondent faccused for dishonour of Exs 'l and P2 chegques cannot
be called as erroneous or perverse and hence, the prosent criminal
appeal cannot hold water warranting interference of this Court to sel

aside the impugned judgment

15. In the resull, this criminal appeal 15 dismissed.

Miscellancous applications if any pending shall stand dismissed.

Sdi- B.S. CHIRANJEEVI
JOINT REGISTRAR

IITRUE COPY/! -

SECTION OFFICER
To,

1. The || Special Magistrate at Rajendranagar, Ranga Reddy
District.(With records, if any)
5 Two CCs to Public Prosecutor, High Court for the State of Telangana

at Hyderabad. (OUT)
3 Ona GG to Sri, N Naveen Kumar, Advocate [OPUC]

4. Two CD Coples




HIGH COURT i

DATED:30/04/2024

JUDGMENT

CRLA.No.10 of 2018

DISMISSING THE CRIMINAL APPEAL
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