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JUDGMENT

Anil K. Narendran, J. “CR”
The petitioner, who is a devotee of Sree Vairamcode
Bhagavathi Devaswom, Thirunavaya, in Malappuram District,
which is a controlled institution under the 15t respondent Malabar
Devaswom Board, has filed this writ petition under Article 226 of
the Constitution of India seeking a writ of certiorari to quash
Ext.P8 order dated 25.10.2023 of the 2" respondent
Commissioner, Malabar Devaswom Board, whereby respondents 5
to 8 herein have been appointed as non-hereditary trustees in the
Board of Trustees of that Devaswom. The petitioner has also
sought for a writ of mandamus commanding the 2" respondent
Commissioner to appoint non-hereditary trustees in Sree
Vairamcode Bhagavathi Devaswom, in terms of valid applications
remaining pursuant to Ext.P1 notification dated 19.01.2022,
within a time frame to be fixed by this Court; and a writ of
mandamus commanding the 2" respondent Commissioner to
issue an appropriate order constituting a selection committee for
appointment of non-hereditary trustees in the temples
(Devaswoms), which are controlled institutions under the Malabar
Devaswom Board, including the nominee of the Commissioner,

Executive Officer of the Devaswom, the Thantri, Melsanthi and
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hereditary trustee of the Devaswom, within a time frame to be
fixed by this Court, and ensure that further selection of non-
hereditary trustees are made in terms of the same.

2. The petitioner submitted Ext.P2 application before the
2" respondent Commissioner, pursuant to Ext.P1 notification
dated 19.01.2022, for appointment as non-hereditary trustee of
Sree Vairamcode Bhagavathi Devaswom. Respondents 5 and 6
have also submitted applications, i.e., Exts.P3 and P4 applications,
pursuant to the said notification. Altogether 23 applications were
received pursuant to Ext.P1 notification. Alleging that the 2nd
respondent is attempting to appoint active politicians and office
bearers of the ruling party as non-hereditary trustees, pursuant
to Ext.P1 notification, the petitioner, along with another devotee
by name Velayudhan, approached this Court in W.P.(C)N0.8226 of
2022. That writ petition was disposed of by Ext.P7 judgment dated
29.09.2023 - Muraleedharan M. and another v. Malabar
Devaswom Board and others [2023:KER:65964] - whereby
the 2" respondent Commissioner and the concerned Area
Committee of Malabar Devaswom Board were directed to proceed
with the appointment of non-hereditary trustees in Sree
Vairamcode Bhagavathi Devaswom, strictly in terms of the

disqualification and eligibility clauses in Ext.P1 notification dated
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19.01.2022, and also the law laid down by this Court in Chathu
Achan K. v. State of Kerala [2022 (6) KLT 388] and Anantha
Narayanan and another v. Malabar Devaswom Board and
others [2023:KER: 9966 : 2023 KLT OnLine 1195 : 2023 SCC
OnLine Ker. 1022].

3. In the writ petition, the grievance of the petitioner is
that in total disregard to the directions issued by this Court in
Muraleedharan M. [2023:KER:65964] - Ext.P7 judgment
dated 29.03.2023 in W.P.(C)N0.8226 of 2022 - the 2"? respondent
Commissioner issued Ext.P8 order dated 25.10.2023, whereby the
5t respondent, who is a busy professional; respondents 6 and 8,
who are active politicians; and the 7t respondent, who is having
no interest in Sree Vairamcode Bhagavathi Devaswom, have been
appointed as non-hereditary trustees. The 6" respondent was a
party to W.P.(C)No0.8226 of 2022. In that writ petition, it was
specifically pointed out that the 6% respondent is an active
politician and office bearer of the ruling party. In support of that
contention, Ext.P8 Facebook post is produced along with that writ
petition [Ext.P5 in this writ petition]. The 6t respondent is an
active politician and the Local Committee Secretary of CPI(M),
Chandanakkavu Branch. The document marked as Ext.P9 in this

writ petition is a Facebook post of the 8t respondent, in order to



W.P.(C)No0.38468 of 2023

show that he is an active politician and office bearer of All India
Youth Federation (AIYF) and Mandalam President of Thiroor
Assembly Constituency. The 5% respondent is a busy professional,
who is a Medical Representative full-time in the field of distribution
of medicines and allied activities. The 7 respondent filed cases
against Sree Vairamcode Bhagavathi Devaswom before this Court
and various other courts and acted against the interest of the
Devaswom. He has studied only up to VII Standard. After the
appointment as a non-hereditary trustee of the Devaswom, the 7t
respondent started misbehaving against the temple staff and
created all sorts of problems in the temple.

4. On 20.11.2023, when this writ petition came up for
admission, the learned Standing Counsel for Malabar Devaswom
Board took notice on admission for respondents 1 to 3. Urgent
notice on admission by special messenger was ordered to
respondents 4 to 8, returnable by 27.11.2023. By the order dated
20.11.2023, this Court granted an interim stay of Ext.P8 order
dated 25.10.2023 of the 2" respondent Commissioner, insofar as
it relates to the appointment of respondents 6 and 8, and the said
respondents are restrained from functioning as non-hereditary
trustees of Sree Vairamcode Bhagavathi Devaswom, for a period

of one month. The interim order granted on 20.11.2023 was



W.P.(C)No0.38468 of 2023

extended from time to time.

5. On 27.11.2023, when this writ petition came up for
consideration, the 4% respondent Executive Officer and the 8%
respondent non-hereditary trustees entered appearance through
their respective counsel.

6. The 6™ respondent has filed a counter affidavit dated
08.12.2023, opposing the reliefs sought for in this writ petition,
producing therewith Exts.R6(A) to R6(D) documents. In the
counter affidavit, it is stated that at one point in time he was
actively associating with the work of CPI(M). For one term, he was
elected as the Branch Secretary of Chandanakkavu Branch of
CPI(M). He discontinued active work in that political party. He is
no longer an office bearer of CPI(M). He discontinued active
association with CPI(M) for the last couple of years. In September
2021, his term as Secretary of Chandanakkavu Branch of CPI(M)
was over, and one Rahul S. Prabhu took charge as the Secretary
of that Branch, as evident from Ext.R6(A) news report that
appeared on 19.01.2021 in an online media called ‘Athavanad
Media’. In order to show that the petitioner is the Secretary of
Tirur Block Congress Committee, the 6% respondent has placed on
record Ext.R6(B) Facebook post by one Abraham Robin D. Daniel,

dated 15.10.2020, containing a poster published by Kerala
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Pradesh School Teachers Association, which is a trade union
having clear political affiliation to the Indian National Congress. In
order to show that the petitioner has recently participated in the
INTUC Convention at Thalakkad as a speaker, the 6t respondent
has placed on record Ext.R6(C) photographs. In that meeting, the
Mahila Congress Mandalam Committee took charge. In order to
show that the petitioner attended the INTUC Convention on
03.11.2023 as a speaker, Ext.R6(D) photograph is placed on
record.

7. The learned Standing Counsel for Malabar Devaswom
Board has placed on record a counter affidavit dated 10.12.2023,
on behalf of the 2" respondent Commissioner, opposing the reliefs
sought for in this writ petition, wherein it is contended that Ext.P8

order has been issued after specifically adverting to the

observations and directions in Ext.P7 judgment of this Court dated

29.09.2023 in W.P.(C)N0.8226 of 2022. Though Ext.P8 order does
not, in explicit terms, refer to Ext.P7 judgment and directions
contained therein, the 2" respondent passed that order after fully
complying with the directions contained in that judgment and
considering the factual and legal aspects. In the counter affidavit,
it is pointed out that the petitioner can challenge Ext.P8 order

before the State Government by invoking the statutory remedy
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provided under Section 99 of the Madras Hindu Religious and
Charitable Endowments Act, 1951.

8. The 4% respondent, the Executive Officer of Sree
Vairamcode Bhagavathi Devaswom, has filed a counter affidavit
dated 06.12.2023, producing therewith Exts.R4(a) and R4(b)
documents. The document marked as Ext.R4(a) is a complaint
dated 01.11.2023 made before the 2" respondent Commissioner
by the employees of Sree Vairamcode Bhagavathi Devaswom
against the 7% respondent, through the 4t respondent. The 4t"
respondent forwarded that complaint to the 2" respondent along
with a covering letter dated 05.11.2023. The document marked as
Ext.R4(b) is a complaint dated 10.11.2023 made by the 4t
respondent, before the 2" respondent Commissioner, about the
behaviour of the 7t respondent in the meetings of the Board of
Trustees.

9. The petitioner has filed a reply affidavit dated
21.12.2023 to the counter affidavit filed by the 6t respondent,
wherein it is stated that he was holding the post of Secretary of
Tirur Block Congress Committee up to 2020 and thereafter, he was
not an office bearer of any political party. He was the Convener of
the Kerala Pradesh School Teachers Association, which is only an

association of employees and not a political party. Since he is not
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an office bearer of the Mahila Congress, his participation in the
convention on 23.09.2023 has no relevance.

10. The 7% respondent has filed a counter affidavit dated
18.12.2023, opposing the reliefs sought for in this writ petition,
producing therewith Ext.R7(a) complaint dated 08.12.2023 made
by an employee of Sree Vairamcode Bhagavathi Devaswom
complaining non-payment of subsistence allowance during the
period of suspension, raising allegations against the 4th
respondent Executive Officer.

11. The 8% respondent has filed a counter affidavit dated
19.12.2023, opposing the reliefs sought for in this writ petition,
producing therewith Exts.R8(a) to R8(c) documents. The
document marked as Ext.R8(a) is a poster published by Kerala
Pradesh School Teachers Association, Tirur Sub Committee,
regarding the election of the petitioner as the General Secretary
of Tirur Block Congress Committee. In the counter affidavit, it is
alleged that the petitioner is a political activist, who is active in
‘Balajana Gandhi Darshan Vedi. He is an office bearer of the
District Committee of that organisation. He is also the Chairman
of Gandhidarshan Balajana Vedi Advisory Committee, Malappuram
District, from 11.03.2020, as evident from Ext.R8(b) Facebook

post. He is also an active worker of the trade union Indian National
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Trade Union Congress (INTUC), as evident from Ext.R8(c)
photograph taken on 03.11.2023. In the counter affidavit it is
stated that the 8" respondent was working as a Fitness Trainer in
Abu Dhabi from 2014 to 2020. He returned after losing his job. He
is presently conducting a small dairy farm with a few cows in his
residential property. He is interested in the affairs of the temple.
He is not an active political worker or an office bearer of a political
party. The allegation raised against him is regarding his connection
with the All India Youth Federation (AIYF), which is not a political
organisation as referred to in Ext.P1 notification. The AIYF is an
organisation of the youth. In the counter affidavit, it is contended
that, Ext.P1 guidelines are issued without an enabling power to do
so. The 2" respondent Commissioner has issued the said
guidelines in violation of the parental statute, especially the
provisions contained in Section 46 of the Madras Hindu Religious
and Charitable Endowments Act, 1951. Therefore, Ext.P1 has to
be ignored.

12. The petitioner has filed a reply affidavit dated
21.12.2023 to the counter affidavit filed by the 2" respondent,
wherein it is stated that Ext.P8 order of the 2" respondent
Commissioner does not say anything about Ext.P7 judgment of

this Court in Muraleedharan M. [2023:KER:65964]. The said
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order does not even refer to the directions issued by this Court in
that judgment. Since the 2" respondent flouted the directions
contained in Ext.P7 judgment while passing Ext.P8 order, the
alternative remedy available under the statute will not be a bar in
the petitioner invoking the writ jurisdiction of this Court under
Article 226 of the Constitution of India. In the reply affidavit, the
petitioner has pointed out that the counter affidavit filed by the 4th
respondent Executive Officer discloses a sorry state of affairs in
Sree Vairamcode Bhagavathi Devaswom, at the instance of the 7t
respondent, who misbehaved towards the staff of the Devaswom.
He also misbehaved in the first meeting of the Board of Trustees
of the Devaswom. On account of the filing of the counter affidavit
dated 06.12.2023, the Executive Officer has been transferred from
that Devaswom, based on an order passed by the 2" respondent
Commissioner.

13. The petitioner has filed a reply affidavit dated
21.12.2023 to the counter affidavit filed by the 8t respondent,
wherein it is stated that the petitioner was holding the post of
Secretary of Tirur Block Congress Committee up to the year 2020.
Thereafter, he is not an office bearer of any political party. He was
the Convener of the Kerala Pradesh School Teachers Association,

which is only an association of employees and not a political party.
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Ext.R8(a) poster produced along with the counter affidavit filed by
the 8™ respondent is of the year 2020. The Gandhi Darshan Vedi
mentioned in Ext.R8(b) Facebook post and Ext.R8(c) photograph
is not a political organisation owing allegiance to any political party.
In the counter affidavit dated 19.12.2023, the 8t respondent has
not disputed the fact that he is the Mandalam Secretary of AIYF,
which is the youth federation of CPI(M). The 8% respondent
declared on 24.05.2023 in Ext.P9 Facebook post that he was
elected as a non-hereditary trustee of Sree Vairamcode
Bhagavathi Devaswom. In the photograph, the 8t respondent is
moving with a red cap and flag.

14. The 7% respondent has filed I.A.No.2 of 2024 for
accepting Ext.R7(b) letter dated 21.10.2021 of the 2"? respondent
Commissioner, addressed to the 4t respondent Executive Officer,
Sree Vairamcode Bhagavathi Devaswom, obtained under the
provisions of the Right to Information Act, 2005.

15. The 8% respondent has filed an additional affidavit
dated 03.04.2024, producing therewith Ext.R8(d) guidelines dated
18.05.2024 issued by the 2" respondent Commissioner, which is
one issued pursuant to the direction contained in the judgment of
this Court dated 01.04.2004 in O.P.No.6131 of 2003 - P.S.

Raveendran v. State of Kerala and others [2007 (3) KHC
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780]. Relying on the said judgment, it is contended that the said
guidelines are issued without any enabling power.

16. On 09.04.2024, this writ petition was listed along with
W.P.(C)N0.28126 of 2023 and 475 of 2024 in respect of Thootha
Temple, another controlled institution under the Malabar
Devaswom Board.

17. Heard arguments of the learned counsel for the
petitioner, the learned Senior Counsel for respondents 1 to 3, the
learned Senior Counsel for the 6" respondent and the respective
counsel for respondents 7 and 8. On 08.07.2024, the learned
Standing Counsel for Malabar Devaswom Board handed over the
files relating to Ext.P8 order dated 25.10.2023 of the 2™
respondent Commissioner, which was originally made available for
the perusal of this Court on 07.03.2024, pursuant to the direction
contained in the order dated 27.02.2024. The Registry was
directed to retain the same.

18. The learned counsel for the petitioner contended that
Ext.P8 order dated 25.10.2023 of the 2" respondent
Commissioner, Malabar Devaswom Board, is one issued in clear
violation of the directions contained in Ext.P7 judgment in
Muraleedharan M. [2023:KER:65964], as contended in

Ground B of this writ petition. Ext.P7 judgment was one rendered
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taking note of the law laid down by this Court in Chathu Achan
K. [2022 (6) KLT 388] and Anantha Narayanan [2023:KER:
9966]. Respondents 5 to 8 are not legally entitled to be appointed
as non-hereditary trustees of Sree Vairamcode Bhagavathi
Devaswom, as per the disqualification and eligibility clauses in
Ext.P1 notification dated 19.01.2022 issued by the 2" respondent
Commissioner.

19. The learned Senior Counsel for the 6™ respondent and
the learned counsel for the 8" respondent contended that the writ
petition does not contain any specific allegations regarding any
disqualification of respondents 6 and 8 for being appointed as non-
hereditary trustees of Sree Vairamcode Bhagavathi Devaswom,
with reference to clauses (3) and (4) of Ext.P1 notification dated
19.01.2022 issued by the 2" respondent Commissioner. The
learned counsel for the 7" respondent contended that though a
higher educational qualification is an added advantage, the fact
that the 7% respondent had studied only up to VII Standard is not
a disqualification for being appointed as a non-hereditary trustee
of the Devaswom. The learned Senior Counsel for Malabar
Devaswom Board contended that the appointment of respondents
5 to 8 as non-hereditary trustees of Sree Vairamcode Bhagavathi

Devaswom is strictly in accordance with law and Ext.P8 order of
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the 2" respondent Commissioner is one issued after specifically
adverting to the observations and directions contained in Ext.P7
judgment, as stated in paragraph 5 of the counter affidavit filed
by respondents 1 and 2. The absence of reasons in Ext.P8 order
would not vitiate the process undertaken by the 2" respondent
Commissioner pursuant to Ext.P1 notification. In view of the
statutory remedy provided under Section 99 of the Madras Hindu
Religious and Charitable Endowments Act, the petitioner cannot
challenge Ext.P8 order by invoking the writ jurisdiction of this
Court under Article 226 of the Constitution of Inda. Further, the
eligibility criteria prescribed in Ext.P1 notification are at variance
with the provisions under the Madras Hindu Religious and
Charitable Endowments Act. The learned counsel for the 8%
respondent has also raised a collateral challenge against the
eligibility criteria prescribed in Ext.P1 notification.

20. Provisions under the Madras Hindu Religious and

Charitable Institutions Act, 1951:- The Madras Hindu Religious and

Charitable Endowments Act, 1951 is enacted to provide for the

better administration and governance of Hindu Religious and

Charitable Institutions and Endowments in the State of Madras.

The Act received the assent of the President on 27.08.1951. By

the Kerala Adoption of Laws Order, 1956 the provisions under the
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said Act have been made applicable to Hindu Religious and
Charitable Institutions and Endowments in the Malabar District.
21. Clause (11) of Section 6 of the Madras Hindu Religious

and Charitable Endowments Act defines the term ‘person having

interest’. As per sub-clause (b) of clause (11) of Section 6, in the
case of a temple, a person who is entitled to attend at or is in the
habit of attending the performance of worship or service in the
temple, or who is entitled to partake or is in the habit of partaking
in the benefit of the distribution of gifts thereat shall fall under the
definition of ‘person having interest’.

22. Clause (9) of Section 6 of the Act defines the term

‘hereditary trustee’ to mean the trustee of a religious institution

succession to whose office devolves by hereditary right or is
regulated by usage or is specifically provided for by the founder,
so long as such scheme of succession is in force. Clause (19) of
Section 6 defines the term ‘trustee’ to mean any person or body
by whatever designation known in whom or in which the
administration of a religious institution is vested, and includes any
person or body who or which is liable as if such person or body
were a trustee.

23. The provisions contained in Chapter II of the Act were

substituted by the Madras Hindu Religious and Charitable
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Endowments (Amendment) Act, 2008 (Act 31 of 2008), which
deals with the Malabar Devaswom Board and its officers. Section
7B of the Act deals with qualification for membership in the
Malabar Devaswom Board. In view of the provisions contained in
Section 7B, a person shall be qualified for nomination or election
as a member of the Board only if he is a permanent resident of

the Malabar area; professes the Hindu religion; is a believer of

temple worship; and falls within the age criteria prescribed in

clause (iv) of Section 7B. In view of the provisions under Section
7C, where a person has been elected or nominated as a member
of the Board, before entering the office as a member, he shall take

an oath before the Commissioner of the Board stating that he is a

person professing Hindu religious rites and is a believer of God

and temple worship. The provisions under Section 7D deal with

disqualification for membership and Section 7E deals with
supervening disqualifications. As per the provisions under Section
7M, the duties and functions of the Board include a duty to ensure

proper maintenance and upliftment of Hindu religious institutions

and to establish and maintain proper facilities in the temples for

the devotees. In view of the provisions under Section 8 of the Act,

all the powers and duties under this Act, in respect of various

religious institutions of the Malabar area, that have been exercised
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or performed by the Commissioner, Deputy Commissioners,
Assistant Commissioners and Area Committees before the
commencement of the Madras Hindu Religious and Charitable
Endowments (Amendment) Act, 2008 shall vest in the Board, on
its constitution. Section 8A of the Act deals with supervision and
control by the Board. As per Section 9 of the Act, the
Commissioner, etc. to be Hindus.

24. As per Section 22 of the Act, no person may succeed or
be appointed to, or hold, the office of the trustee of a religious
institution, (a) unless he professes the Hindu religion; and (b)
except in the case of a hereditary trustee, unless he is not less
than twenty-five and not more than seventy years of age. As per
Section 23 of the Act, the trustee of a religious institution shall be
bound to obey all lawful orders issued under the provisions of this
Act by the Government, Board, the Commissioner, the Deputy
Commissioner, the Area Committee or the Assistant
Commissioner.

25. Section 24 of the Act deals with the care required of the

trustee and his powers. As per sub-section (1) of Section 24,

subject to the provisions of the Madras Temple Entry Authorisation
Act, 1947, the trustee of every religious institution is bound to

administer its affairs and to apply its funds and properties in
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accordance with the terms of the trust, the usage of the institution

and all lawful directions which a competent authority may issue in

respect thereof and as carefully as a man of ordinary prudence

would deal with such affairs, funds and properties if they were his

own. As per sub-section (2) of Section 24, a trustee shall, subject
to the provisions of the Act be entitled to exercise all powers

incidental to the provident and beneficial administration of the

religious institution and to do all things necessary for the due

performance of the duties imposed on him. As per sub-section (3)

of Section 24, a trustee shall not be entitled to spend the funds of
the religious institution for meeting any costs, charges or
expenses incurred by him in any suit, appeal or application or
other proceeding for, or incidental to, his removal from office or
the taking of any disciplinary action against him. As per the
proviso to sub-section (3) of Section 24, the trustee may
reimburse himself in respect of such costs, charges or expenses if
he is specifically permitted to do so by an order passed under
Section 88.

26. Section 25 of the Act deals with the preparation of the
register for all institutions. As per sub-section (1) of Section 25,
for every religious institution, there shall be prepared and

maintained a register showing (a) the names of past and present
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trustees and particulars as to the custom, if any, regarding
succession to the office of trustee; (b) particulars of the scheme
of administration and of the dittam or scale of expenditure; (c) the
names of all offices to which any salary, emolument or perquisite
is attached and the nature, time and conditions of service in each

case; (d) the jewels, gold, silver, precious stones, vessels and

utensils, and other movables belonging to the institution, with

their estimated value; (e) particulars of all other endowments of

the institution and of all title deeds and other documents; (f)

particulars of the idols and other images in or connected with the
institution, whether intended for worship or for being carried in
processions; (g) such other particulars as may be required by the
Commissioner.

27. As per sub-section (2) of Section 25 of the Act, the

register shall be prepared, signed and verified by the trustee of

the institution concerned or by his authorised agent and submitted

by him to the Commissioner, directly in the case of math, through
the Area Committee, in case the institution is subject to the
jurisdiction of an Area Committee, and through the Assistant
Commissioner in other cases, within three months from the
commencement of this Act or from the founding of the institution,

as the case may be, or within such further period as may be
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allowed by the Commissioner, the Area Committee or the
Assistant Commissioner. As per the proviso to sub-section (2) of
Section 25, the said sub-section shall not apply where a register
so signed and verified has been submitted to the Board before the
commencement of this Act.

28. As per sub-section (3) of Section 25, the Area
Committee or the Assistant Commissioner, if the register is
submitted through it or him, may, after such inquiry as it or he
may consider necessary, recommend such alterations, omissions
or additions in the register as it or he may think fit. As per sub-
section (4) of Section 25, the Commissioner may, after receiving
the register and recommendations of the Area Committee or of
the Assistant Commissioner with respect thereto and making such
further inquiry as he may consider necessary, direct the trustee
to make such alterations, omissions or additions in the register as
the Commissioner may deem fit. As per sub-section (5) of Section
25, the trustee shall carry out the orders of the Commissioner and
then submit three copies of the register as corrected to the
Commissioner for approval. As per sub-section (6) of Section 25,
one copy of the register as approved by the Commissioner shall
be furnished to the trustee and one to the Area Committee or the

Assistant Commissioner concerned, if any.
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29. Section 26 of the Act deals with the annual verification
of the register, As per Section 26, the trustee or his authorised

agent shall scrutinise the entries in the register every year and

submit it to the Commissioner for his approval, directly or through

the Area Committee or through the Assistant Commissioner as the
case may require, a verified statement showing the alterations,
omissions or additions required in the register; and the provisions
of sub-sections (3) to (6) of Section 25 shall apply in relation to
such statement as they apply in relation to a register.

30. Section 27 of the Act deals with furnishing accounts,
returns, etc., by the trustee. As per sub-section (1) of Section 27,
the trustee of every religious institution shall furnish to the

Commissioner such accounts, returns, reports or other

information relating to the administration of the institution, its

funds, property or income, or moneys connected therewith, or the

appropriation thereof, as the Commissioner may require and at

such time and in such form as he may direct. As per sub-section
(2) of Section 27, the powers conferred by sub-section (1) may
also be exercised by the Assistant Commissioner in the case of
religious institutions other than maths, and by the Area
Committee in the case of institutions subject to its jurisdiction.

31. Section 29 of the Act deals with inspection of properties
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or documents. As per sub-section (1) of Section 29, the
Commissioner or any officer or other person deputed by the

Commissioner in this behalf may inspect all movable and

immovable property belonging to, and all records, correspondence,

plans, accounts and other documents relating to any religious

institution. As per sub-section (2) of Section 29, the powers
conferred by sub-section (1) may also be exercised, in the case of
religious institutions other than maths, by the Assistant
Commissioner and in the case of institutions over which an Area
Committee has jurisdiction, by any member of the Committee
authorised by it in this behalf. As per sub-section (3) of Section
29, it shall be the duty of the trustee of the institution concerned
and all officers and servants working under him, his agent and any
person having concern in the administration of the institution, to

afford all such assistance and facilities as may be necessary or

reasonably required in regard to any inspection made in pursuance

of sub-section (1) or sub-section (2), and also to produce for

inspection any movable property or document referred to in sub-

section (1), if so required.

32. Section 29 of the Act deals with the alienation of
immovable trust property. As per sub-section (1) of Section 29,

any exchange, sale or mortgage and any lease of any immovable
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property belonging to, or given or endowed for the purposes of,

any religious institution shall be null and void unless it is

sanctioned by the Commissioner as being necessary or beneficial

to the institution. As per the first proviso to sub-section (1) of

Section 29, before such sanction is accorded the particulars
relating to the proposed transaction shall be published in such

manner as may be prescribed, inviting objections and suggestions

with respect thereto; and all objections and suggestions received

from the trustee or other persons having interest shall be duly

considered by the Commissioner. As per the second proviso to
sub-section (1) of Section 29, the Commissioner, if he is satisfied
that owing to any emergency or for some other reason to be
specified in the order according sanction, it is not reasonably
practicable to follow the procedure prescribed in the foregoing
proviso, may, with the previous sanction of the Government,
dispense with such procedure.

33. As per sub-section (2) of Section 29 of the Act, when
according such sanction, the Commissioner may impose such
conditions and give such directions as he may deem necessary
regarding the utilization of the amount raised by the transaction
the investment thereof and in the case of a mortgage, regarding

the discharge of the same within a reasonable period. As per sub-
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section (3) of Section 29, a copy of the order made by the
Commissioner under this section shall be communicated to the
State Government and to the trustee and shall be published in
such manner as may be prescribed. As per sub-section (4) of
Section 29, the trustee may within three months from the date of

his receipt of a copy of the order, and any person having interest

may within three months from the date of the publication of the
order, appeal to the State Government to modify the order or set
it aside. As per sub-section (5) of Section 29, nothing contained
in this section shall apply to the inams referred to in Section 35.
34. Section 39 of the Act deals with Trustees and their
number and term of office. As per sub-section (1) of Section 39,
where a religious institution included in the list published under
Section 38 or over which no Area Committee has jurisdiction, has

no hereditary trustee, the Commissioner shall constitute a Board

of Trustees consisting of not less than three and not more than
five persons appointed by him. As per sub-section (2) of Section

39, where, in the case of any such institution having a hereditary

trustee or trustees; the Commissioner after notice to such trustee

or trustees, and after such enquiry as he deems adequate,

considers for reasons to be recorded, that the affairs of the

institution are not, and are not likely to be, properly managed by
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the hereditary trustee or trustees, the Commissioner may, by

order appoint such number of non-hereditary trustees as he thinks
necessary, so however that the total number of trustees does not
exceed five. As per sub-section (3) of Section 39, every trustee
appointed under sub-section (1) and subject to the result of an
application, if any, filed under sub-section (4) every non-
hereditary trustee appointed under sub-section (2) shall hold
office for a term of two years, unless in the meanwhile the trustee
is removed or dismissed or his resignation is accepted by the
Commissioner or he otherwise ceases to be a trustee.

35. As per sub-section (4) of Section 39 of the Act, where
the Commissioner by order appoints a non-hereditary trustee or
trustees the hereditary trustee or trustees may, within thirty days
of the receipt of the order, file an application to the court to set
aside or modify such order. As per sub-section (5) of Section 39,
where a vacancy arises in the office of a non-hereditary trustee
appointed under sub-section (2) the Commissioner shall not fill up

such a vacancy unless, for reasons to be recorded, he considers it

necessary to do so. A non-hereditary trustee appointed in the

vacancy shall be deemed to have been appointed under sub-
section (2), and the provisions of sub-sections (3) and (4) shall

apply accordingly.
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36. Section 40 of the Act deals with the Chairman. As per
sub-section (1) of Section 40, in the case of a religious institution
for which a Board of Trustees is constituted under sub-section (1)
of Section 39, the Board shall elect one of its members to be its
Chairman. As per sub-section (2) of Section 40, in the case of any
other religious institution having more than one trustee, the
trustees of such institution shall elect one of their members to be
the Chairman. As per sub-section (3) of Section 40, a Chairman
elected under sub-section (1) or sub-section (2) shall hold office
for such period as may be prescribed.

37. Section 41 of the Act deals with the power of the Area
Committee to appoint Trustees. As per sub-section (1) of Section
41, in the case of any religious institution over which an Area
Committee has jurisdiction, the Area Committee shall have the
same power to appoint trustees as is vested in the Commissioner
in the case of a religious institution referred to in Section 39. As
per the proviso to Sub-section (1) of Section 41, the Area
Committee may, in the case of any institution which has no
hereditary trustee, appoint a single trustee. As per sub-section (2)
of Section 41, the provisions of sub-section (3) of Section 39 and
Section 40 shall apply to the trustee or trustees appointed, or the

Board of Trustees constituted, by the Area Committee as they
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apply in relation to the trustee or trustees appointed, or the Board
of trustees constituted, by the Commissioner.

38. As per Section 42 of the Act, the power to appoint
trustees under Section 39 or Section 41 Shall be exercisable
notwithstanding that the scheme, if any, settled, or deemed under
this Act to have been settled for the institution contains provisions
to the contrary.

39. Section 45 of the Act deals with the power to suspend,
remove or dismiss trustees. As per sub-section (1) of Section 45,
the Deputy Commissioner in the case of any religious institution
over which an Area Committee has jurisdiction, and the
Commissioner in the case of any other religious institution, may

suspend, remove or dismiss any hereditary or non-hereditary

trustee or trustees thereof (a) for persistent default in the

submission of budgets, accounts, reports or returns, or; (b) for
wilful disobedience of any lawful order issued under the provisions
of the Act by the State Government, the Commissioner or Deputy
Commissioner, the Area Committee or the Assistant
Commissioner; or (c)for any malfeasance, misfeasance, breach of
trust or neglect of duty in respect of the trust; or (d) for any
misappropriation of, or improper dealing with, the properties of

the institution; or (e) for unsoundness of mind or other mental or
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physical defect or infirmity which unfits him for discharging the
functions of the trustee. As per sub-section (2) of Section 45,
when it is proposed to take action under sub-section (1), the
Commissioner or the Deputy Commissioner, as the case may be,
shall frame charges against the trustee concerned and give him
an opportunity of meeting such charges, of testing the evidence
in his favour; and the order of suspension, removal or dismissal
shall state the charges framed against the trustee, his explanation
and the finding on each charge with the reasons therefor.

40. Section 46 of the Act deals with disqualifications of
trustees. As per sub-section (1) of Section 46, a non-hereditary

trustee shall cease to hold his office if he (a) is sentenced by a

Criminal Court to transportation or to imprisonment for a period
of more than six months, for any offence other than an offence
not involving moral turpitude, such sentence not having been
cancelled or reduced to a period of six months or less, or the
offence not having been pardoned, provided that State
Government may direct that such sentence shall not operate as a
disqualification; or (b) applies to be adjudicated or is adjudicated
an insolvent. As per sub-section (2) of Section 46, in cases of
doubt or dispute, the Deputy Commissioner shall determine

whether a trustee is disqualified under sub-section (1) or not. As
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per sub-section (3) of Section 46, if a hereditary trustee becomes
subject to any of the disqualifications described in sub-section (1)
the Deputy Commissioner may supersede the trustee. As per sub-
section (4) of Section 46, any person affected by an order of the
Deputy Commissioner under sub-section (2) or sub-section (3)
may, within one month from the date of the receipt of the order
by him, appeal against the order to the Commissioner.

41. Section 47 of the Act deals with filling up of vacancies
in the office of hereditary trustee. As per sub-section (1) of Section
47, when a permanent vacancy occurs in the office of the

hereditary trustee of a religious institution, the next in the line of

succession shall be entitled to succeed to the office. As per sub-

section (2) of Section 47, when a temporary vacancy occurs in
such an office by reason of the suspension of the hereditary
trustee under sub-section (1) of Section 45 or by reason of his
supersession under sub-section (3) of Section 46, the next in the
line of succession shall be entitled to succeed and discharge the
functions of the trustee until his disability ceases.

42. As per sub-section (3) of Section 47 of the Act, when a
permanent or temporary vacancy occurs in such an office and
there is a dispute respecting the right of succession to the office,

or when such vacancy cannot be filled up immediately, or when a
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hereditary trustee is a minor and has no guardian fit and willing
to act as such or there is a dispute respecting the person who is
entitled to act as guardian, or when a hereditary trustee is by
reason of unsoundness of mind or other mental or physical defect
or infirmity unfit for discharging the functions of the trustee, the
Deputy Commissioner may appoint a fit person to discharge the
functions of the trustee of the institution until the disability of the
hereditary trustee ceases or another hereditary trustee succeeds
to the office or for such shorter term as the Deputy Commissioner
may direct.

43. As per Explanation to sub-section (3), in making any
appointment under this sub-section, the Deputy Commissioner
shall have due regard to the claims of members of the family, if
any, entitled to the succession. As per sub-section (4) of Section
47, any person affected by an order of the Deputy Commissioner
under sub-section (3) may, within one month from the date of the
receipt of the order by him, appeal against the order, to the
Commissioner. As per sub-section (5) of Section 47, nothing in
this section shall be deemed to affect anything contained in the
Madras Court of Wards Act, 1902.

44, The directions contained in Ext.P7 judgment dated

29.09.2023 - Muraleedharan M. and another v. Malabar
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Devaswom Board and others [2023:KER:65964]:- Ext.P7

judgment in Muraleedharan M. [2023:KER:65964] is one
rendered by a Division Bench of this Court in which one among us
[Anil K. Narendran, J] was a party. The petitioner herein along
with another had approached this Court in that writ petition
seeking a writ of mandamus commanding the 2" respondent
Commissioner to appoint the non-hereditary trustees of Sree
Vairamcode Bhagavathi Devaswom, Thirunavaya, strictly adhering
to the disqualifications prescribed in clauses 3(a) to 3(j) of Ext.P1
notification; a writ of mandamus appointing an Observer from this
Court to complete the selection process pursuant to Ext.P1
notification and to file a report in that regard within a time frame
to be fixed by this Court; a writ of mandamus commanding
respondents 1 to 3 not to appoint non-hereditary trustees, who
are having disqualifications as per Ext.P1 notification and to make
the selection pursuant to Ext.P1 by assessing the merit of the
candidates and purely on the basis of the same; a writ of
mandamus commanding the 2" respondent not to appoint
respondents 5 to 7 therein as non-hereditary trustees, in the light
of the documents produced in that writ petition as Exts.P4 to P6;
and a writ of mandamus commanding the 2" respondent to

conduct interview pursuant to Ext.P1 notification and to produce
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the results of the same before this Court and appoint qualified
persons as non-hereditary trustees within a time frame to be fixed
by this Court.

45. In W.P.(C)No0.8226 of 2022, it was alleged that
respondents 5 to 7 therein, who are active politicians and office
bearers, as evident from Exts.P7 to P9 documents in that writ

petition, are declared and decided to be appointed, even before

conducting an interview. A list of those persons has already been

submitted by the ruling party and the interview will be a mockery.
There are altogether 23 applicants for the post. Four persons have
to be selected from among the 23. The writ petitioners are fully
qualified as per Ext.P1 notification and they do not have any
disqualification enumerated in clauses 3 (a) to (j). The petitioners
contended that the decision of the Full Bench of this Court in
Gopalakrishnan Nair v. State of Kerala [1999 (3) KLT 574]
is squarely applicable to the facts of the case on hand.
Respondents 1 to 3 are deviating from the prescribed standards
and the administration of the temple will be in disarray if
politicians are appointed. Respondents 5 to 7 therein are not
devotees and not interested in the affairs of the temple.

46. Clause 3 of the notification dated 19.01.2022 (Ext.P1)

issued by the 2" respondent Commissioner deals with
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disqualifications and clause (4) deals with the eligibility of a person
for being appointed as non-hereditary trustee of Sree Vairamcode
Bhagavathi Devaswom. Clauses (3) and (4) of Ext.P1 notification

read thus;

3. 00¥ (M0 le GREWINJOHSIT  ~Hom®dslapeadem),
a)e)262d  ©88 GRHDSS  MWAMOB N CRAOOWENSI
R leemMMmE). GRMIMIGM GRAUD GRGAISHICenMs 8.

a) (VBJ.2I20BYAH|CYUWDONISIOD OULJ B)QOM Mo  MISYESOD) 1D
WEHWEHOI, GROY AIMOD IW]HAIW  EO) BHILICOMHN)EE
OSORW1EHWEHOD  BR) (HIBIm@  eHsol  wledlafls88
CREHD CREBOMWBE U3 16H  BDENILINA[SYOMIO) 1@ 166 B EWI
@ROQJE @ @R AOMEAD  GRGIM  &H)OECAD GRW  &©)
SHILIGOOBE)  2RB)BOIV B HYHEWI  BRELE 1T DALMOAM (Y
GREBROM®BE BQo AIaddOIM 1M 166MHewd Afleng)o GregE: 1@
@GR Wley &) GREWINJOWIWIOMIMMELM,  NAIOEM (Y
&0 {16601 166 HE@  621QIEMIDND.

b) Alanglwi]l afllwl  #elaileneq]sysHcwd  creg)® 1@
@psdslom  flwl &@allaly &15MONN  CRGIGNH6)HEwD
0210 10 186M CRE)HUD.

C) OYMPOOM QUQ| &HIEIDWHhEIESEWI CHH(@ O IGMIS) G.2IBM0)
(«JGO & BIMMVIOTRHNSOSCWI (SAY 180188 GREIHMD.

d) MROeM Algl GCHHOODMIMO™0o  (SAY1ead @186 ®yo
GRS (nl00 a0 1S)0M0 S 20 MBI
gendRWIMmIeRn, GRWIGIEMAMIEDICRD Mledo 0.2I1Q)EHEWD,
a0 2@ HEWI  6.21QYO[S}HW)o 021D GREGIHWD.

e) 80 BAIWOs (IANOD B MIAQUOIBMM N eIReg
BREWIY) §©IH6) 10D H6 (M oflomeacad, 20MM 162D,
&IV |HCA) BRW AQY BJaH|GAI, CAIEHESD OB88 BRGIMU.
f) 00291l O 1H)al1S].ojald.
9 mL£lol E® (@ IUdO0HD,  EIH® 21035820
83638001 18NS AlaO180)MAIR.
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h) 6BQUMIo Muoslo/€a )/ adhSlso BEQOI@AIRD.

i) GBAIMIODIN @I@alo 88 QljUOIOODT @ (nIO1] «f)o1d
S 1O 158801°.

j) esIMIOM oM@ 100®] QljIaNd0 W@ 6.21W G 15880UD."
“4. () ORCISHUHWD CHHU@o MM 1021QM  @ILN S leal
M1EOIAMEOIEMIW R 1EOEMo, EUISD  lSld®eal  Gale®D,

COHMMBIdW oel afenmend @ lay o0& 1wl
BRGAIBHEWINSIalo aNIROICHOMNSMIEM.

(b) GRGalHH 0D MOWIRMWIW V/al® Qo] CHHU(o
MMBAW1H0)M MIBIAIMKBE BREBIW 1@ IeseMo.

(c) GRCalOH B D ANand202wne aNweimee)m

GREIWIT1806Mo.  CHH(Mo/CHH(MEBBEOS o )EOIN® 18660 IME]
ME1UAIW] (alUROD |86 MURIW 1@ 186 6Mo.

(d) afllgjgom IO 008 WeNMOIMEE  CEEIBUW
BRGAISHHEWINSIa]o aNIRMISE WG 1H66eMo.”  (underline supplied)

47. Clause 4 of Ext.P1 notification, which deals with the

eligibility of a person for being appointed as a non-hereditary
trustee of Sree Vairamcode Bhagavathi Devaswom, makes it

explicitly clear that the applicant should be a regular worshipper

of the temple, who is prepared to actively work for the betterment

of the temple. He should be a permanent resident of the Taluk in

which the temple is situated, who believes in idolatry. In view of

the provisions in clause (3) of Ext.P1 notification, active politicians

or those holding official positions of political parties or those who

are busy with their employment are disqualified from being

appointed as non-hereditary trustees of the temple. Sub-clauses
(a) to (e) and (i) and (j) of clause 3 of Ext.P1 notification deals
with other disqualifications of a person for being appointed as a

non-hereditary trustee of the temple.
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48. In Sreedharan Nambeesan P. v. Commissioner
Malabar Devaswom Board and Others [2018 (2) KLT 115]
the issue raised before a Division Bench of this Court was whether
the hereditary trustee of a temple would have any right to be given
notice before a non-hereditary trustee is being appointed by the
Commissioner, Malabar Devaswom Board, under Section 39(5) of
the Madras Hindu Religious and Charitable Endowments Act, 1951.
In paragraph 11 of the said judgment, the Division Bench held as
follows;

“11. This is not to say that when the Commissioner invokes
his power under Section 39(5) of the Act the Hereditary
Trustee is completely divested of any say. The power vested

with the Commissioner is to act fairly, judiciously and in a

manner that behooves his office, being the seneschal of the

various temples and institutions under his command. The

power of the Commissioner being bridled by the section
itself, not to act unless there is an imminent necessity to fill
up the vacancies of Non-hereditary Trustee or Trustees and
that too after recording such reasons in writing, show the

implicit care to be invested while acting under its sanction.

The vacancies are not to be filled under his whim or fancy
but the Commissioner is clearly obligated to first conclude
if it is necessary to do so, which can only mean to be a
situation in which he thinks that the Hereditary Trustee will
not be sufficient on his own to manage the affairs of the
temple/institution. The competence and capability of the

Hereditary Trustee or Trustees thus becomes absolutely




39
W.P.(C)No0.38468 of 2023

relevant and germane when vacancies are sought to be

filled up in the posts of Non-hereditary Trustees under
Section 39(5) of the Act and, therefore, the issuance of a
notice of such intention by the Commissioner to the
Hereditary Trustee or Trustees, though not specifically
mentioned in Section 39(5), will be apposite if not to be

read into its provisions as a concomitant necessity to ensure

fairness in procedure. The submission of the learned

Standing Counsel that the Hereditary Trustee need not be

consulted at all, while acting under Section 39(5), therefore,

does not appear to be on terra firma forensically.”
(underline supplied)

49. Seeking review of the judgment in Sreedharan
Nambeesan P. [2018 (2) KLT 115], the Commissioner
Malabar Devaswom Board and others filed R.P.N0.227 of 2018,
contending that the words in paragraph 11 of the said judgment
would give an impression that before acting under Section 39(5)
of the Act, the competent authority is obligated to obtain the
concurrence of the hereditary trustee.

50. Inthe decisionin R.P.No0.227 of 2018 - Commissioner,
Malabar Devaswom Board and others v. Sreedharan
Nambeesan P. [2018:KER:17236] - the Division Bench clarified
that in the judgment in Sreedharan Nambeesan P. [2018 (2)
KLT 115] what was intended was that the hereditary trustee be

offered an opportunity to place his views regarding the necessity



40
W.P.(C)No0.38468 of 2023

of filling up the vacancy in the office of the non-hereditary trustee.
The judgment did not say that the concurrence of the hereditary
trustee is necessary but only that he may be given the opportunity
to state why he thinks that there is no necessity for the
Commissioner to appoint a non-hereditary trustee. The Division
Bench found this apposite since as per the provisions of Section
39(5) of the Act the Commissioner shall not fill up a vacancy of a
non-hereditary trustee unless he considers it necessary to do so.
It was in the backdrop of this particular provision that the Division
Bench said that even though the issuance of a notice to the
hereditary trustee is not mandated or specifically provided under
Section 39(5) of the Act, it will be desirable, to ensure fairness in
procedure, that the hereditary trustee is also afforded an
opportunity to place his views appropriately before final orders are
passed under Section 39(5). The intention was not that the
concurrence of the hereditary trustee to the proposal of the
Commissioner be obtained but merely that he be given an
opportunity to speak his opinion as to why he feels that there is
no necessity to appoint a non-hereditary trustee in the temple. It
is needless to say that since it was not the concurrence of the
hereditary trustee that is required to be obtained, as per the

judgment, the only obligation of the Commissioner is to afford the
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hereditary trustee an opportunity to say why he feels that no
necessity exists for an order under Section 39(5) of the Act, so
that any vital information, which is within the domain of the
hereditary trustee can also be placed for his consideration. The
Division Bench further clarified that the views of the hereditary
trustee are not binding on the Commissioner, as per the provisions
under Section 39(5) of the Act, but merely that such views can
also be elicited to aid the Commissioner while he takes a decision
as to whether it is necessary to fill up the vacancy. With the above
clarification, the Division Bench closed the review petition.

51. In Gopinatha Menon (Kenathachan) v. Malabar
Devaswom Board [2012:KER:16515] a Division Bench of this
Court held that recourse to Section 39(2) of the Act, is not
necessary to make an appointment of a non-hereditary trustee on
any ground referable to the conduct of the hereditary trustee, or

otherwise, when there is a scheme governing the trust, which

provides, among other things, for appointment of four non-

hereditary trustees.

52. In Chathu Achan K. v. State of Kerala [2022 (6)
KLT 388] a Division Bench of this Court in which one among us
[Anil K. Narendran, J] was a party noticed that the decision of the

Division Bench in Parameshwaran Namboothiri P.M. v.
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Commissioner, Malabar Devaswom Board [2011 (2) KHC
719] and Sreedharan Nambissan P.v. Commissioner,
Malabar Devaswom Board [2018 (2) KLT 115] are in the
context of the provisions under sub-section (2) of Section 39 of
the Act, which deals with the appointment of non-hereditary
trustees in the circumstances stated in sub-section (2), which has

no application when the appointment of non-hereditary trustees

in a temple is governed by the provisions under the scheme

framed under Section 58 of the Act. Sub-section (2) of Section 39

of the Act relates to the appointment of non-hereditary trustees
in temples, where there is no scheme framed in terms of Section
58 of the Act. Once such a scheme is framed, the Malabar
Devaswom Board has to see that the administration of the temple
is carried on in accordance with that scheme.

53. In Gopinatha Menon [2012:KER:16515] the
Division Bench noticed that the complaint of the petitioner, who is
the Managing Trustee of the temple in question was that, persons
who are appointed as non-hereditary trustees are disqualified, as
they are active politicians or those clouded by allegations referable
to financial misconduct. The Division Bench observed that, even if
the persons who have been selected and appointed as non-

hereditary trustees have any such disqualifications, it may be open
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to the petitioner to move the Commissioner by pointing out such

disqualifications. The Commissioner will then have to hear the

petitioner and the persons against whom such allegations are
made and conclude whether any such disqualification exists,
warranting the removal of those persons. Therefore, the Division
Bench dismissed the writ petition in /imine, leaving that issue open.

54. In V. Sudharsanan v. Malabar Devaswom Board
and others [2012:KER:24089] a Division Bench of this Court
was dealing with a case in which one of the contentions raised by
the petitioners was that the persons elected are disqualified from
being appointed as non-hereditary trustees of the temple, on

account of their alleged political allegiance and the fact that they

are active political workers. The Division Bench noticed that the

said question is essentially a question of fact, which has to be

decided if any such objection is raised. Such a decision-making

process has to be undertaken by the appointing authority.

Therefore, if anyone among the petitioners has any objection or
complaint in that regard, he may place it before the Malabar
Devaswom Board, within a period of one month. If any such
objection or complaint is received, the competent authority will
issue notice to the non-hereditary trustees concerned and give

them an opportunity of being heard and take a decision on that
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issue, in accordance with law.
55. In Suresh K. v. State of Kerala and others [2021
(2) KLT 885], a Division Bench of this Court observed that temple

or its precincts cannot be made a place where political parties

should look forward to give political asylum to their workers. The

Division Bench noticed that ours being a highly politically sensitive
State, hardly any person can be traced, who is completely
apolitical or who may not have his own independent political views.

There may be persons having permanent political ideologies or

views, whereas there may be an equal number of persons who

hold views according to the issues involved. Perhaps that may be

the reason why Kerala has become a State of political swinging.

The Division Bench made it clear that holding political views or

sympathizing with a political denomination cannot be held as a

disqualification for nominating anyone to such a post. On the facts
of the case on hand, the Division Bench held that “even assuming
that respondents 7 to 9 have some political leaning or rather they
are sympathizers of a political party, that fact will not disentitle
them to be considered for appointment as non-hereditary trustees.

There is a clear distinction between sympathizing with a political

party and indulging in active participation in the activities of the

party. The taboo under sub-clause (g) of clause 3 of the
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notification issued by the Commissioner will be attracted only if

respondents 7 to 9 are active politicians or are office bearers of a

political party, for which absolutely no evidence is forthcoming.

56. In Chathu Achan K. [2022 (6) KLT 388], this Court
held that the provisions of clauses (3) and (4) of the notification
issued by the Commissioner make it explicitly clear that, for
appointment as non-hereditary trustee of the temple, the

applicant should be a regular worshipper of the temple, who is

prepared to actively work for the betterment of the temple. He

should be a permanent resident of the Taluk in which the temple

situates, who believe in idolatry. Persons who are busy with their

employment, office bearers of political parties, active politicians or
those indulging in active participation in the activities of a political
party cannot aspire appointment as non-hereditary trustee of the
temple. Therefore, it is for the Commissioner to take necessary
steps to ensure that any appointment made as non-hereditary
trustee of the temples under the control of Malabar Devaswom
Board is strictly in terms of the disqualification and eligibility
clauses provided in similar notifications. If found necessary, the
format of the application for appointment as a non-hereditary
trustee in the temples under the control of Malabar Devaswom

Board has to be modified in an appropriate manner, by requiring
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the applicant to furnish particulars in terms of the disqualification
and eligibility clauses in similar notifications. The Commissioner
was directed to take necessary steps in this regard, if found
necessary, after placing it before the Malabar Devaswom Board,
as expeditiously as possible, at any rate, within a period of one
month from the date of receipt of a certified copy of that judgment.

57. In N.E.K. Chandrashekaran Nampoodiripad v.
Malabar Devaswom Board and others [2023:KER:55922] -
judgment dated 08.09.2023 in W.P.(C)No0.29279 of 2023 - a
Division Bench of this Court in which one among us [Anil K.
Narendran, J.] was a party held that in view of the law laid down
in Chathu Achan K. [2022 (6) KLT 388], for appointment as
non-hereditary trustee in TTK Devaswom the applicant should be

a reqgular worshipper of the temple, who is prepared to actively

work for the betterment of the temple. He should be a permanent

resident of the Taluk in which the temple is situated, who believes

in_idolatry. Persons who are busy with their employment, office
bearers of political parties, active politicians or those indulging in
active participation in the activities of a political party cannot
aspire appointment as non-hereditary trustee of TTK Devaswom.
Therefore, the Commissioner, Malabar Devaswom Board, has to

ensure that any appointments made as non-hereditary trustees in
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TTK Devaswom, which is a controlled institution under the Board,
are strictly in terms of the disqualification and eligibility clauses
provided in Ext.P1 notification dated 10.07.2023.

58. In Anantha Narayanan and another v. Malabar
Devaswom Board and others [2023:KER: 9966 : 2023 KLT
OnLine 1195 : 2023 SCC OnLine Ker 1022], a Division Bench
of this Court in which one among us [Anil K. Narendran, J] was a
party, held that when clause 3(7) of Ext.R6(a) notification therein
[clause 3(g) in Ext.P1 notification in this writ petition] issued by
the Commissioner for appointment as non-hereditary trustees in
the temples, which are controlled institutions under the Malabar
Devaswom Board, is considered in the light of the interpretation
given by this Court in Chathu Achan K. [2022 (6) KLT 388],

no person actively involved in politics is eligible to be appointed as

a non-hereditary trustee in a temple.

59. In Anantha Narayanan [2023:KER:9966] the
Division Bench noticed that the Oxford Advanced Learners
Dictionary defines ‘politician’ as “a person whose job is concerned
with politics, especially as an elected member of the Parliament,
etc.” Such a technical meaning of the word ‘politician’ cannot be
accepted to understand clause 3(7) in Ext.R6(a) notification which

says that active politicians or persons holding official posts in any
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political party are ineligible. The terms are used disjunctively. So

persons who are actively involved in politics, whether or not they

hold any post in a political party, are ineligible. On the facts of the

case on hand, the Division Bench noticed that respondents 6 to 8
therein have no case that they have any other profession. It is a
matter of common knowledge that the functioning of a political
party and the selection/election of its office bearers is not similar
to public employment. Whichever be the political party, one who

is actively involved in the activities of that political party alone is

ordinarily selected/elected as an office bearer. Having been
selected as office bearers of the political party/Democratic Youth
Federation of India (DYFI) before or soon after the appointment
as non-hereditary trustees, respondents 6 to 8 cannot contend
that they were not active politicians. In the constitution of DYFI
[Ext.R6(e)], it is stated that a member of DYFI can work in any
political party. That does not mean that DYFI does not have any
political colour. Whether or not it has any affiliation to any
particular political party, what is evident from the constitution is
that the area of activities of DYFI is politics and related activities.
As such it cannot be said that the activities of DYFI are non-
political.

60. In Anantha Narayanan [2023:KER:9966] the
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Division Bench noticed that, going by the parameters prescribed
in notification [Ext.R6(a)], persons who are convicted for more
than six months for offences involving moral turpitude are alone
ineligible to be non-hereditary trustees. It is, however, specifically
prescribed in Ext.R6(a) that persons who apply to be appointed as

non-hereditary trustees shall be idol worshippers and persons

having an interest in the advancement of the temple. They should

also be persons used to be involved in the affairs of the temple. A
person having reverence and adoration for a deity can alone be
treated as a worshipper. A person facing criminal prosecution for
an offence involving moral turpitude cannot be considered a true

worshipper of that standard required for a person to be appointed

as a trustee in a temple. A trustee is a person obligated to conduct
temple affairs in accordance with custom or usage. In A.A.
Gopalakrishnan v. Cochin Devaswom Board [(2007) 7 SCC
482] a Three-Judge Bench of the Apex Court explained th

diligence and devotion a trustee of a temple should have. When

those are the necessary qualifications required for a person to be
appointed as a non-hereditary trustee, and the danger of
appointing unqualified and untrustworthy persons as trustees, the
Malabar Devaswom Board shall stipulate the eligibility criteria in

consonance with that. Therefore, the Malabar Devaswom Board
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was directed to take a decision in that regard before proceeding
with any new appointment of non-hereditary trustees in the
temples under it.

61. In Muraleedharan M. [2023:KER:65964] - Ext.P7
judgment dated 29.09.2023 in W.P.(C)No. 8226 of 2022 - the
Division Bench held that, in view of the law laid down by this Court
in Chathu Achan K. [2022 (6) KLT 388], for appointment as
non-hereditary trustee in Sree Vairamcode Bhagavathi Temple,
Thirunavaya, which is a controlled institution under the Malabar

Devaswom Board, the applicant should be a regular worshipper of

the temple, who is prepared to actively work for the betterment

of the temple. He should be a permanent resident of the Taluk in

which the temple is situated, who believes in idolatry. Persons who
are busy with their employment, office bearers of political parties,

active politicians or those indulging in active participation in the

activities of a political party cannot aspire to appointment as non-

hereditary trustee of Sree Vairamcode Bhagavathi Temple,
Thirunavaya. In view of the law laid down by this Court in
Anantha Narayanan [2023:KER:9966] persons who apply to

be appointed as non-hereditary trustees shall be idol worshippers

and persons having an interest in the advancement of the temple.

Persons who are actively involved in politics, whether or not they
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hold any post in a political party, are ineligible for appointment as

non-hereditary trustees of Sree Vairamcode Bhagavathi Temple,
Thirunavaya.

62. In paragraph 23 of the judgment in Muraleedharan
M. [2023:KER:65964], the Division Bench noticed that, during
the course of arguments, the specific stand taken by the learned
Standing Counsel for Malabar Devaswom Board was that the
appointment of non-hereditary trustees of Sree Vairamcode

Bhagavathi Temple, Thirunavaya, shall be made strictly in terms

of the disqualification and eligibility clauses provided in Ext.P1

notification dated 19.01.2022 and also the law laid down in the

decisions referred to in that judgment. In such circumstances, the
Division Bench disposed of W.P.(C)No. 8226 of 2022 by directing
the 2" respondent Commissioner and the concerned Area
Committee of Malabar Devaswom Board to proceed with the
appointment of non-hereditary trustees of Sree Vairamcode
Bhagavathi Temple, Thirunavaya, strictly in terms of the
disqualification and eligibility clauses provided in Ext.P1
notification dated 19.01.2022 and also the law laid down in
Chathu Achan K. [2022 (6) KLT 388] and Anantha

Narayanan [2023:KER:9966].
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63. Whether absence of reason in Ext.P8 order dated

25.10.2023 would vitiate the process undertaken by the 2nd

respondent Commissioner pursuant to Ext.P1 notification dated

19.01.2022:- Though the specific stand taken in the counter

affidavit filed by respondents 1 and 2 is that Ext.P8 order dated
25.10.2023 of the 2" respondent Commissioner is one issued
after specifically adverting to the observations and directions in
Ext.P7 judgment of this Court in Muraleedharan M.
[2023:KER:65964], it is an admitted fact that Ext.P8 order does
not even refer to Ext.P7 judgment.

64. Relying on the decision of the Apex Court in National
Highways Authority of India v. Madhukar Kumar [(2022)
14 SCC 661] the learned Senior Counsel for Malabar Devaswom
Board contended that the mere absence of reason in Ext.P8 order
dated 25.10.2023 would not vitiate the process undertaken by the
2" respondent Commissioner pursuant to Ext.P1 notification
dated 19.01.2022, for appointing non-hereditary trustees in the
trustee board of Sree Vairamcode Bhagavathi Devaswom and the
selection of respondents 5 to 8 as non-hereditary trustees. It
would be sufficient that the reasons are found in the files. Further,
in the absence of a duty to record reasons, the process of selection

undertaken by the 2" respondent Commissioner cannot be
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interfered with in the exercise of writ jurisdiction under Article 226
of the Constitution of India, for the mere absence of reason in
Ext.P8 order.

65. In Madhukar Kumar [(2022) 14 SCC 661] a Two-
Judge Bench of the Apex Court was dealing with an appeal arising
out of the judgment of a Division Bench of the Patna High Court
in L.P.A.N0.388 of 2015. The said appeal arises out of the
judgment of a learned Single Judge in W.P.N0.5643 of 2012. The
relief sought in that writ petition was to restrain the construction
of a toll plaza at 194km of NH-30 in the four-laning of Patna-
Bakhtiyarpur Section, in violation of Rule 8 of the National
Highways Fee (Determination of Rates and Collection) Rules,
2008. In the writ petition, it was contended that the National
Highways Authority of India (NHAI) had not assigned any reason
for establishing the toll plaza within the Municipal area. Further,
the establishment of the toll plaza at its present location will cause
great difficulties to the residents of the locality because they will
have to cross the toll plaza on many occasions in a day, and on all
occasions, they will be liable to pay the toll.

66. In Madhukar Kumar [(2022) 14 SCC 661], on the
duty to give reasons, the Apex Court noticed that an

administrative authority exercising judicial or quasi-judicial power
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must record reasons for its decision. This is subject to the

exception where the requirement has been expressly or by
necessary implication done away with. In S.N. Mukherjee v.
Union of India [(1990) 4 SCC 594] the Constitution Bench
surveyed the entire case law in this regard and held that except in

cases where the requirement has been dispensed with expressly

or by necessary implication, an administrative authority exercising

judicial or quasi-judicial functions is required to record the
reasons. The Constitution Bench held further that recording of

reasons excludes the chances of arbitrariness and ensures a

degree of fairness in the process of decision-making. The said

principle would apply equally to all decisions and its applications

cannot be confined to decisions which are subject to appeal,

revision or judicial review. It is not required that the reasons

should be as elaborate as in the decision of a court of law. The
extent and nature of the reasons would depend on particular facts

and circumstances. What is necessary is that the reasons are clear

and explicit so as to indicate that the authority has given due

consideration to the points in controversy. The need for recording

of reasons is greater in a case where the order is passed at the

original stage. The appellate or revisional authority, if it affirms

such an order, need not give separate reasons. If the appellate or
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revisional authority disagrees, the reasons must be contained in
the order under challenge. Thus, it is settled law that the reasons
are harbinger between the mind of the maker of the order to the
controversy in question and the decision or conclusion arrived at.
It also excludes the chances to reach arbitrary, whimsical or
capricious decisions or conclusions. The reasons assure an inbuilt
support for the conclusion/decision reached. The order when it
affects the right of a citizen or a person, irrespective of the fact,
whether it is quasi-judicial or administrative, fair play requires
recording of germane and relevant precise reasons. The recording

of reasons is also an assurance that the authority concerned

consciously applied its mind to the facts on record. It also aids the

appellate or revisional authority or the jurisdiction of the High
Court under Article 226 or the appellate jurisdiction of the Apex

Court under Article 136 to see whether the authority concerned

acted fairly and justly to mete out justice to the aggrieved person.

The applicability of the principles of natural justice is not a rule of
thumb or a straitjacket formula as an abstract proposition of law.
It depends on the facts of the case, the nature of the inquiry and
the effect of the order/decision on the rights of the person and

attendant circumstances.
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67. In Madhukar Kumar [(2022) 14 SCC 661], the
Apex Court noticed that in Rajeev Suri v. Delhi Development
Authority [(2022) 11 SCC 1], which arose in the context of the
decision taken to construct a new Parliament building and certain
other structures, while dealing with the question relating to non-

application of mind, the Court has also dealt with the impact of

there being no reasons, wherein it was noticed that the rules of

natural justice are not embodied rules. They are means to an end
and not end in themselves. The goal of these principles is to
prevent prejudice. It is from the same source that the requirement
of application of mind emerges in decision-making process as it

ensures objectivity in decision-making. In order to ascertain that

due application of mind has taken place in a decision, the presence
of reasons on record plays a crucial role. The presence of reasons

would fulfil the twin objectives of revealing an objective application

of mind and assisting the adjudicatory body in reviewing the

decision.

68. In Rajeev Suri [(2022) 11 SCC 1], the question that
arose for consideration before the Apex Court was whether the
statement in the recorded minutes of the Central Vista Committee
(CVC) meeting “the features of the proposed Parliament building

should be in sync with the existing Parliament building” is or is not
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indicative of an application of mind. The Apex Court noticed that,

in cases when the statute itself provides for an express
requirement of a reasoned order, it is understandable that the
absence of reasons would be a violation of a legal requirement and
thus, illegal. However, in cases when there is no express
requirement of reasons, the ulterior effect of the absence of
reasons on the final decision cannot be sealed in a straight-
jacketed manner. Such cases need to be examined from a broad
perspective in the light of overall circumstances. The Court would

look at the nature of the decision-making body, the nature of

rights involved, stakeholders, the form and substance of the

decision, etc. The list is not exhaustive for the simple reason that

drawing a conclusion of non-application of mind from mere
absence of reasons is a matter of pure inference and the same

cannot be drawn until and unless other circumstances too point in

the same direction. Thereafter, the Apex Court, relying on the

decision in Union of India v. E.G. Nambudiri [(1991) 3 SCC
38], held that had it been a case of any other administrative

committee required to adjudicate upon the rights of individuals,

merely because it is not mandatory to record reasons would not

absolve it of the requirement of objective consideration of the

proposal. The ultimate enquiry is of application of mind and a
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reasoned order is merely one element in that enquiry. In a given
case, the Court can still advert to other elements of the decision-

making process to weigh the factum of application of mind. The

test to be applied in such a case would be of a reasonable link

between the material placed before the decision-making body and

the conclusion reached in consideration thereof. The Court may

decide in the context of the overall circumstances of the case, and
a sole element (of no reasons or lack of elaborate reasons) cannot

be enough to make or break the decision as long as the judicial

mind is convinced of substantial application of mind from other

circumstances. Even in common law jurisprudence, there is no

absolute requirement of reasoned order in all decisions.

69. In Rajeev Suri [(2022) 11 SCC 1], the Apex Court
noticed the decision of the House of Lords in R. v. Secretary of
State for Trade and Industry [(1989) 2 All ER 609)], wherein
it was contended that the decision is not based on convincing
reasons and therefore, must be declared as illegal. The House of
Lords refused to entertain this contention and noted that the mere

absence of reasons would not render the decision irrational. Lord

Keith, in his opinion, noted that the only significance of the
absence of reasons would be that if circumstances overwhelmingly

point towards a different conclusion than the one reached by the
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body, it would be fatal. The absence of reasons for a decision
where there is no duty to give them cannot of itself provide any

support for the suggested irrationality of the decision. The only

significance of the absence of reasons is that if all other known
facts and circumstances appear to point overwhelmingly in favour
of a different decision, the decision-maker who has given no

reasons cannot complain if the court draws the inference that he

had no rational reason for his decision.

70. In Rajeev Suri [(2022) 11 SCC 1], the Apex Court
noticed the decisions in Maharashtra State Board of
Secondary and Higher Secondary Education v. K.S. Gandhi
[(1991) 2 SCC 716] and Mahabir Jute Mills Ltd. v. Shibban
Lal Saxena [(1975) 2 SCC 818], wherein it was held that if the

function/decision of the Government is administrative, in law,

ordinarily there is no requirement to be accompanied by a
statement of reasons, unless there is an express statutory
requirement in that regard. Again, in Sarat Kumar
Dash v. Biswajit Patnaik [(1995) Supp.1 SCC 434], it was
observed that, in the field of administrative action, reasons are
the link between the maker of the order or the author of the
decision and the order itself. The record can be called to consider

whether the author had given due consideration to the facts placed
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before him before he arrived at the decision. Therefore, the

requirement of reasons in cases which do not demand it in an

express manner is based on desirability, and the same is advised

to the extent possible without impinging upon the character of the
decision-making body and the needs of administrative efficiency.

71. In Madhukar Kumar [(2022) 14 SCC 661], the
Apex Court held that as noticed by the Three-Judge Bench
in Mahabir Jute Mills Ltd. [(1975) 2 SCC 818], there is no
general duty, when an administrative decision is taken, to give
reasons. A statute may, however, explicitly provide that the
executive authority must provide reasons and it must be recorded
in writing. A case in point is the first proviso to Rule 8 of the
National Highways Fee (Determination of Rates and Collection)
Rules, 2008 itself. The desirability of a general duty, in the case of
administrative action, to support decisions with reason, is open to
question. One of the most important reasons is the burden it would
put on the administration. Administrative decisions are made in a
wide spectrum of situations and contexts. The executive power of
the Union and States are provided in Articles 73 and 162 of the
Constitution of India, respectively. Undoubtedly, in India, every
State action must be fair, failing which, it will fall foul of the

mandate of Article 14. The duty to give reasons would arise even
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in the case of administrative action, where legal rights are at stake

and the administrative action adversely affects legal rights. There

may be something in the nature or the context under which the
administrative action is taken, which may necessitate the

authority being forthcoming with rational reasons. There are other

decisions, which essentially belong more to the realm of executive

policy-making, which ordinarily may not require the furnishing of

reasons.
72. In Madhukar Kumar [(2022) 14 SCC 661], the

Apex Court noticed the advantages, undoubtedly, of introducing a

reasons-driven regime. Persons, who may have a right or an

interest, would know, what are the reasons which impelled the

administrator to take a particular decision. Judicial review in India,
which encompasses the wide contours of public interest litigation
as well, would receive immeasurable assistance if the reasons for
particular decisions were articulated to the extent possible. The

giving of reasons also has a disciplining effect on the

administrator. This is for the reason that the reasons would

capture the thought process, which culminated in the decision,

and it would help the administrator steer clear of the vices of
illegality, irrationality and also disproportionality. Reasons could

help to establish the application of mind. Conversely, the absence



62
W.P.(C)No0.38468 of 2023

of reasons may unerringly point to non-application of mind. The
duty to act fairly may require reasons to be recorded but the said
duty, though there is a general duty on all State players to act
fairly, may have its underpinnings, ultimately in legal rights.

73. In Madhukar Kumar [(2022) 14 SCC 661], the
Apex Court noticed that it is one thing to say that there should be
reasons, which persuaded the administrator to take a particular
decision and a different thing to find that the reasons must be
incorporated in a decision. The question relating to the duty to
communicate such a decision would arise for consideration in
different situations, having regard to the impact, which it, in law,
produces. On the facts of the case on hand, the Apex Court noticed
that the second proviso to Rule 17 of the National Highways Fee
(Determination of Rates and Collection) Rules, 2008 provides not
only for there being reasons but also the reasons for refusal to
permit barricades must be communicated. If the law provides for
a duty to record reasons in writing, undoubtedly, it must be
followed, and it would amount to a violation of the statute, if it

were not followed. Even if there is no duty to record reasons or

support the order with reasons, there cannot be any doubt that,

for every decision, there would be and there must be, a reason.

The Constitution does not contemplate any public authority,
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exercising power with caprice or without any rationale. But here

again, in the absence of the duty to record reasons, the Court is
not to be clothed with the power to strike down administrative

action for the mere reason that no reasons are to be found

recorded. In certain situations, the reason for a particular decision
may be gleaned from the pleadings of the authority, when the
matter is tested in a court. From the materials, including the file
notings, which are made available, the Court may conclude that

there were reasons and the action was not illegal or arbitrary.

From admitted facts, the Court may conclude that there was
sufficient justification, and the mere absence of reasons, would
not be sufficient to invalidate the action of the public authority.
Thus, reasons may, in certain situations, have to be recorded in
the order. In other contexts, it would suffice that the reasons are

to be found in the files. The Court may, when there is no duty to

record reasons, support an administrative decision, with reference

to the pleadings aided by materials.
74. In Breen v. Amalgamated Engineering Union
[(1971) 1 All ER 1148] Lord Denning, M.R. observed that the

giving of reasons is one of the fundamentals of good

administration. In Alexander Machinery (Dudley) Ltd. v.

Crabtree [1974 ICR 120] it was observed that failure to give
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reasons amounts to denial of justice. Reasons are live links

between the mind of the decision-taker to the controversy in
guestion and the decision or conclusion arrived at.

75. In Commissioner of Police, Bombay .
Gordhandas Bhanji [AIR 1952 SC 16] the Apex Court held that
public orders publicly made, in the exercise of a statutory

authority cannot be construed in the light of explanations

subsequently given by the officer making the order of what he

meant, or of what was in his mind, or what he intended to do.
Public orders made by public authorities are meant to have public
effect and are intended to affect the acting and conduct of those
to whom they are addressed and must be construed objectively

with reference to the lanquage used in the order itself.

76. Following the principle laid down in Gordhandas
Bhanji [AIR 1952 SC 16] the Apex Court has reiterated in
Mohinder Singh Gill v. Chief Election Commissioner [(1978)
1 SCC 405] that when a statutory functionary makes an order

based on certain grounds, its validity must be judged by the

reasons so mentioned and cannot be supplemented by fresh

reasons in the shape of affidavit or otherwise. Otherwise, an order

bad in the beginning may, by the time it comes to Court on
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account of a challenge, get validated by additional grounds later
brought out.

77. Following the principle laid down in the decisions
referred to supra, the Apex Court in Chairman and Managing
Director, United Commercial Bank v. P. C. Kakkar [(2003)

4 SCC 364] held that reasons substitute subjectivity by

objectivity. The emphasis on recording reasons is that if the
decision reveals the 'inscrutable face of the sphinx', it can, by its

silence, render it virtually impossible for the courts to perform

their appellate function or exercise the power of judicial review in

adjudging the validity of the decision. Right to reason is an

indispensable part of a sound judicial system. Another rationale is

that the affected party can know why the decision has gone

against him. One of the salutary requirements of natural justice is

spelling out reasons for the order made, in other words, speaking

out. The 'inscrutable face of a sphinx' is ordinarily incongruous

with a judicial or quasi-judicial performance.

78. We have perused the files handed over by the learned
Senior Counsel for Malabar Devaswom Board relating to Ext.P8
order dated 25.10.2023 of the 2" respondent Commissioner.

79. The report dated 23.08.2023 of the Inspector, Malabar

Devaswom Board, Manjeri Division, submitted before the Assistant
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Commissioner is available on pages 176 to 179 of the files, which
would show that the Inspector conducted an inquiry, in which 9
out of 23 applicants did not attend. In the said report, the
Inspector has reported that 11 applicants do not have any
disqualifications for being appointed as non-hereditary trustees of
Sree Vairamcode Bhagavathi Devaswom. None of them are
involved in any criminal cases or any litigations filed against the

Devaswom or hold any position in a political party.

80. The applications submitted pursuant to Ext.P1
notification dated 19.01.2022, along with supporting documents,
are available in the files on pages 180 to 289. The interim order
of this Court dated 15.09.2023 in I.A.No.1 of 2023 in
W.P.(C)N0.8226 of 2022, whereby the order of stay granted in that
writ petition was extended by one month, is available in the files
on page 290.

81. A letter dated 28.04.2023 of the 2" respondent
Commissioner, addressed to the Assistant Commissioner,
Malappuram, is available on page 291 of the files, whereby the
Assistant Commissioner was directed to submit a detailed report
on the applications received for appointment as non-hereditary
trustees of Sree Vairamcode Bhagavathi Devaswom. By that letter

of the 2" respondent Commissioner, the Assistant Commissioner
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was directed to submit the report only after verifying the decisions
of this Court on the appointment of non-hereditary trustees in
temples.

82. The report dated 11.09.2023 submitted by the
Assistant Commissioner to the 2" respondent Commissioner is

available on page 292 of the files, whereby the Assistant

Commissioner forwarded the report dated 23.08.2023 of the

Inspector, Manjeri Division, to the Commissioner. The 3™

paragraph of that report is nothing but a verbatim reproduction of

the conclusion of the Inspector, Manjeri Division, in his report
dated 23.08.2023.

83. An e-mail dated 29.09.2022 of the learned Standing
Counsel for Malabar Devaswom Board is available on page 293 of
the files, whereby the Board was informed about the disposal of
W.P.(C)N0.8226 of 2022 by Ext.P7 judgment dated 29.09.2023 -
Muraleedharan M. [2023:KER:65964], whereby that writ
petition was disposed of with a direction to proceed with the
appointment of non-hereditary trustees of Sree Vairamcode
Bhagavathi Devaswom, strictly in terms of the disqualification and
eligibility clauses provided in Ext.P1 notification dated 19.01.2022,
and also the law laid down in Chathu Achan K. [2022 (6) KLT

388] and Anantha Narayanan [2023:KER:9966].
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84. In the ‘agenda note’ dated nil, which is available on
page 295 of the files, it is stated that pursuant to the direction

issued to conduct an inquiry and submit a report on the

applications received for appointment as non-hereditary trustees

of Sree Vairamcode Bhagavathi Devaswom, the Assistant

Commissioner has submitted an inquiry report. In the inquiry

conducted on 22 applications, no disqualifications were found in
the case of 14 applicants. The details of those 14 applicants are
submitted to the Assistant Commissioner for further action. In the
‘agenda note’, it is stated that, in the above matter, the High Court
has issued a judgment dated 29.09.2023 in W.P.(C)N0.8226 of
2022. As per that judgment appointments will have to be made
strictly in terms of the directions contained therein. A copy of that
judgment and the letter of the Standing Counsel are enclosed
along with the ‘agenda note’.

85. In that ‘agenda note’, it is stated that the names

recommended by the Assistant Commissioner are enclosed

therewith for the consideration of the Board, through the

Establishment Standing Committee. The ‘agenda note’ available
on page 295 of the files contains an endorsement regarding the
decision taken by the Establishment Standing Committee to make

a recommendation to the Board. The office seal of the Chairman
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of the Establishment Standing Committee is affixed below that

endorsement, without signature.

86. A copy of decision No.7 of the Board, which was taken
on 17.10.2023, is pasted on the back side of page 295 of the files,

wherein it is stated that, after a detailed discussion on the decision

in_ W.P.(C)N0.8226 of 2022, the Board decided to appoint

respondents 5 to 8 herein as non-hereditary trustees of Sree
Vairamcode Bhagavathi Devaswom, for a period of two years,

based on the report received after the inquiry conducted on the

applications received for appointment.

87. A copy of Ext.P8 order dated 25.10.2023 of the 2nd
respondent, based on decision No.7 taken by the Board on
17.10.2023, whereby respondents 5 to 8 herein are appointed as
non-hereditary trustees of Sree Vairamcode Bhagavathi
Devaswom, for a period of two years, is available on page 298 of
the files.

88. Ext.P8 order dated 25.10.2023 does not even refer to
Ext.P7 judgment of this Court in W.P.(C)N0.8226 of 2022. In
paragraph 1 of that order, it is stated that pursuant to the direction

issued to conduct an inquiry and submit a report on the

applications received for appointment as non-hereditary trustees
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of Sree Vairamcode Bhagavathi Devaswom, the Assistant

Commissioner has submitted an inquiry report.

89. In paragraph 2 of Ext.P8 order dated 25.10.2023, it is
stated that the Board in its meeting held on 17.10.2023, vide
decision No.7, decided to appoint respondents 5 to 8 herein as
non-hereditary trustees of Sree Vairamcode Bhagavathi

Devaswom, for a period of two years, based on the report received

after the inquiry conducted on the applications received for

appointment.

90. As evident from the files relating to Ext.P8 order dated
25.10.2023 of the 2" respondent Commissioner, the said order is
one issued even without adverting to the direction contained in
Ext.P7 judgment in Muraleedharan M. [2023:KER:65964],
whereby W.P.(C)N0.8226 of 2022 was disposed of with a direction
to proceed with the appointment of non-hereditary trustees of
Sree Vairamcode Bhagavathi Devaswom, strictly in terms of the
disqualification and eligibility clauses provided in Ext.P1
notification dated 19.01.2022, and also the law laid down in
Chathu Achan K. [2022 (6) KLT 388] and Anantha
Narayanan [2023:KER:9966].

91. In the instant case, as already noticed hereinbefore, in

paragraph 23 of Ext.P7 judgment in Muraleedharan M.
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[2023:KER:65964] the Division Bench noticed the specific stand
taken by the learned Standing Counsel for Malabar Devaswom
Board that the appointment of non-hereditary trustees of Sree
Vairamcode Bhagavathi Devaswom shall be made strictly in terms
of the disqualification and eligibility clauses provided in Ext.P1
notification dated 19.01.2022 and also the law laid down in
Chathu Achan K. [2022 (6) KLT 388] and Anantha
Narayanan [2023:KER:9966]. Though the specific stand taken
in the counter affidavit filed by respondents 1 and 2 is that Ext.P8
order dated 25.10.2023 of the 2" respondent Commissioner is
one issued after specifically adverting to the observations and
directions in Ext.P7 judgment of this Court dated 29.09.2023 in

W.P.(C)N0.8226 of 2022, it is an admitted fact that Ext.P8 order

does not even refer to Ext.P7 judgment in W.P.(C)No0.8226 of

2022.

92. Section 99 of the Madras Hindu Religious and
Charitable Endowments Act deals with the power of the State
Government to call for records and pass orders. As per sub-section
(1) of Section 99, the State Government may call for and examine
the record of the Board or Commissioner or any Deputy or
Assistant Commissioner, or any Area Committee or of any trustee

in respect of any proceeding, not being a proceeding in respect of
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which a suit or an appeal to a court is provided by the Act, to

satisfy themselves as to the reqularity of such proceeding or the

correctness, legality or propriety of any decision or order passed

therein; and, if, in any case, it appears to the State Government
that any such decision or order should be modified, annulled,
reversed or remitted for reconsideration, they may pass orders
accordingly. As per the proviso to sub-section (1) of Section 99,
the State Government shall not pass any order prejudicial to any
party unless he has had a reasonable opportunity to make his
representations. As per sub-section (2) of Section 99, the State
Government may stay the execution of any such decision or order,
pending the exercise of their powers under sub-section (1) in
respect thereof.

93. In view of the provisions under sub-section (1) of
Section 39 of the Act, the State Government can call for and
examine the records in respect of any proceedings of the 2"
respondent Commissioner constituting the Board of Trustees of a
religious institution, by appointing non-hereditary trustees under
sub-section (1) of Section 39 of the Act, in exercise of its revisional
power under sub-section (1) of Section 99 of the Act. In the order

passed in such a revision, the Government has to record its

satisfaction as to the regularity of the proceeding or the
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correctness, legality or propriety of the decision or order passed
by the Commissioner, Malabar Devaswom Board.

94. The giving of reasons in support of the conclusions by
the 2" respondent Commissioner, Malabar Devaswom Board,
when exercising the initial jurisdiction under sub-section (1) of
Section 39 of the Act, in the matter of appointment of non-
hereditary trustees under sub-section (1) of Section 39 of the Act,
which is quasi-judicial in nature, is essential for the reason that it

is calculated to prevent unconscious unfairness or arbitrariness in

reaching conclusions. The very search for reasons in such an order

will put that quasi-judicial authority on the alert and minimise the
chances of unconscious infiltration of personal bias or unfitness in
the conclusion. A cryptic order like Ext.P8 order dated 25.10.2023
of the 2" respondent Commissioner, by its silence, renders it
virtually impossible for the State Government to exercise its
revisional power under sub-section (1) of Section 99 of the Act, in
adjudging the validity of that order. Such an order will make the

revisional jurisdiction of the State Government negatory and

ineffective, which will also make negatory and ineffective the
exercise of the power of judicial review by the High Court under
Article 226 of the Constitution of India, in appropriate cases, in

adjudging the validity of that order.



74
W.P.(C)No0.38468 of 2023

95. Ext.P8 order dated 25.10.2023 of the 2" respondent
Commissioner is one issued pursuant to the direction contained in
Ext.P7 judgment of this Court in Muraleedharan M. [2023:KER:
65964], whereby the 2" respondent Commissioner was directed
to proceed with the appointment of non-hereditary trustees of
Sree Vairamcode Bhagavathi Temple, Thirunavaya, strictly in
terms of the disqualification and eligibility clauses provided in
Ext.P1 notification dated 19.01.2022 and also the law laid down in
Chathu Achan K. [2022 (6) KLT 388] and Anantha
Narayanan [2023:KER:9966]. In paragraph 23 of that
judgment, the Division Bench noticed the specific stand taken by
the learned Standing Counsel for Malabar Devaswom Board that
the appointment of non-hereditary trustees of Sree Vairamcode

Bhagavathi Temple, Thirunavaya, shall be made strictly in terms

of the disqualification and eligibility clauses provided in Ext.P1

notification dated 19.01.2022 and also the law laid down in the

decisions referred to supra.

96. Ext.P1 notification dated 19.01.2022 issued by the 2"
respondent Commissioner, Malabar Devaswom Board, is one
issued in terms of guidelines dated 18.05.2004 issued by the
Commissioner of the erstwhile Hindu Religious and Charitable

Endowments (Administration) Department. The said guidelines
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were issued pursuant to the directions contained in the judgment
of a Division Bench of this Court in K.P. Vasudevan Namboothiri
and others v. K.C. Vasudevan Namboothiri and others -
judgment dated 01.04.2004 in O.P.No.6131 of 2003.

97. In K.P. Vasudevan Namboothiri (supra) the
challenge made before a Division Bench of this Court by the writ
petitioners, who were the members of Kadambuzha Sree
Bhagavathi Kshethra Kshema Samithi, was against an order dated
01.02.2003 issued by the Commissioner of the erstwhile Hindu
Religious and Charitable Endowments (Administration)
Department, whereby respondents 8 to 11 therein were appointed
as non-hereditary trustees of that temple. In the judgment dated
01.04.2004, the Division Bench noticed that, on a query made as
to whether rules have been framed or guidelines have been laid

down with regard to gualifications of the persons to be considered

for appointment as non-hereditary trustees for the temples

coming within the jurisdiction of the Commissioner, Hindu
Religious and Charitable Endowments (Administration)
Department, the learned counsel could not make available any
guidelines with regard to appointment of non-hereditary trustees.
The Division Bench noticed that the Madras Hindu Religious and

Charitable Endowments Act, 1951, is enacted to provide for the
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better administration and governance of Hindu Religious and

Charitable Institutions and Endowments in the State of Madras.

The said Act has been made applicable to temples coming under
the jurisdiction of the Commissioner. The Commissioner, by
notification, invited applications for appointment as non-
hereditary trustees.

98. In K.P. Vasudevan Namboothiri (supra) the Division
Bench noticed that, for appointment as non-hereditary trustees,
the applicants have to submit applications in the prescribed
format. Clause 8 of the form deals with educational qualifications,
mother tongue and other languages known. The details of
properties, etc., have also to be submitted along with the
application, so also the liabilities. Column No.13 also stipulates
whether the applicant or any member of his family made any
endowment, the details of service rendered in various temples,
etc. Column No.20 refers to details of any of the disqualifications
provided under Section 46(1) of the Act.

99. In K.P.Vasudevan Namboothiri (supra), the Division
Bench noticed that no rules have been framed by the authority
regarding the appointment of a non-hereditary trustee. No
guidelines have been laid down by the Department with regard to

the manner in which non-hereditary trustees are to be appointed
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in various temples coming within the jurisdiction of the
Commissioner. The absence of any guidelines or rules would lead

to arbitrariness in the matter of selection and appointment of non-

hereditary trustees. No qualification for non-hereditary trustees

has also been prescribed. In paragraph 3 of the decision, the
Division Bench referred to the educational qualifications of the

applicants. The Division Bench noticed that if educational

qualification is the criteria, then respondents 8 to 11, who are only

having SSLC, cannot be preferred. Graduates have also applied for
considering them to the post of non-hereditary trustees. In
column No.13 of the application, the details of services rendered
in various temples, as well as endowments, have been called for.
If this is the criteria, the respective column in the application
submitted by the 8% respondent is blank. 9t" and 10t respondents
stated that they had helped in the renovation of certain temples.
However, no details have been furnished. The 11t respondent has
kept column No.13 blank. There are some other applicants who
have served in various temples.

100. In K.P. Vasudevan Namboothiri (supra), the Division

Bench failed to see how the Commissioner had assessed the

comparative merits and demerits of the applicants while dealing

with the application submitted by them. The Division Bench
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noticed that no reasons have been stated by the Commissioner, in

the order dated 01.02.2003, as to why he preferred respondents
8 to 11 therein. Section 39 of the Act states that in the case of
any such institution having a hereditary trustee or trustees, the
Commissioner after notice to such trustee or trustees, and after
such enquiry as he deems adequate, considers for reasons to be
recorded that the affairs of the institution are not properly
managed, then the non-hereditary trustee can be appointed.
101. In K.P. Vasudevan Namboothiri (supra), after
referring to the decision in Raman Namboothiri v. Chief
Commissioner, Hindu Religious and Charitable
Endowments [2004 (1) KLT 945], the Division Bench held that
the Commissioner cannot solely depend upon the consent or no-
objection certificate for appointment of a non-hereditary trustee.

The Commissioner has to apply his mind and follow objective

criteria. The Commissioner cannot act arbitrarily and cannot pick

and choose persons from various applications. If applications are

invited from the public, the Commissioner has a duty to act fairly

and must be demonstrable from the records. The Division Bench

noticed that such a consideration is absent and the records would

not reveal the same. The report does not speak of the qualification

or disqualification.
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102. In K.P. Vasudevan Namboothiri (supra), before the
Division Bench, the learned Government Pleader submitted that
respondents 8 to 10 therein are not disqualified, the question is
whether they are qualified. Respondents 8 to 11, it was alleged,
belong to a particular political party. The Division Bench noticed
that the said fact was not disputed by the respondents. The
Division Bench observed that the mere fact that one belongs to a
particular political party that by itself be a disqualification, but the

files would not show on what basis they were selected. Further the

record would also show that some other applicants were better
qualified going by the details called for.

103. In K.P. Vasudevan Namboothiri (supra), the Division
Bench noticed the decision of the Apex Court in Kumari
Shrilekha Vidyarthi v. State of U.P. [(1991) 1 SCC 212],
wherein it was held that every State action must be informed of

reasons, and it follows that act uninformed by reason is arbitrary.

The Division Bench noticed that the Commissioner has not made

any comparative evaluation based on the details furnished by the

applicants, and he has not recorded reasons and no reasons are

discernible from the records also. In such circumstances, the

Division Bench set aside the order dated 01.02.2003 of

appointment of respondents 8 to 11 therein as non-hereditary
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trustees of Kadambuzha Bhagavathi Temple and ordered fresh

selection after laying down appropriate quidelines. The exercise in

that regard was directed to be completed within a period of three
months from the date of that judgment. Till that time, respondents
8 to 11 can continue in that office, since their continuance has not
been questioned by any of the applicants. The Division Bench
ordered that all the applications, including the application
submitted by respondents 8 to 11, or any fresh applications may
also be considered. The Division Bench made it clear that the
judgment would not affect the dispute, if any, pending between
respondents 1 and 2 and the 7" respondent therein.

104. It is after the decision of the Division Bench in K.P.
Vasudevan Namboothiri (supra) that the Commissioner of the
erstwhile Hindu Religious and Charitable Endowments
(Administration) Department issued guidelines dated 18.05.2004
for the selection of non-hereditary trustees in the Malabar area
under the control of that Department. In those guidelines, the
observations made by the Division Bench in K.P. Vasudevan
Namboothiri (supra) were referred to. While setting aside the
order of appointment, the Division Bench directed to make a fresh

selection after laying down appropriate guidelines. Accordingly,

the guidelines dated 18.05.2004 were laid down by the
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Commissioner for the selection of non-hereditary trustees in the
temples under that Department.
105. Clause (a) of the aforesaid guidelines dated 18.05.2004

provides that an appointee shall be ordinarily a resident in the

Taluk in which the temple is situated, and for this purpose, either

his name in the electoral roll or address furnished in the ration
card shall be the proof. As per clause (b), the appointee shall be

a person who is in the habit of visiting the temple usually. As per

clause (c), the appointee shall be a person believing in idol

worship, and persons who are actively working for the welfare of

the temple/temples, may be given preference.

106. As per clause (d) of the guidelines dated 18.05.2004,
the following category of persons need not be considered for

appointment ordinarily (i) busy professionals; (ii) active politicians

and office bearers of political parties; (iii) persons who had

encroached Devaswom lands or against whom Devaswom has filed
cases in a court of law; and (iv) persons who had filed litigations
against the Devaswom.

107. As per clause (e) of the guidelines dated 18.05.2004,
when the comparative merits and demerits are difficult to decide
as above, the educational qualification shall be taken as a

determinant factor. As per clause (f), while making an
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appointment, as far as possible, persons who can work as a team

for the welfare and development activities of the temple shall be

appointed. As per clause (g), in the case of denominational
temples, the appointment shall be limited to persons belonging to
the denomination, as far as possible. As per clause (h), in the case
of other temples, all sections of Hindus be given representation,
to the extent possible, under the guidelines. As per clause (i), in
case appointments are made, not in accordance with these

guidelines, the reason therefor shall be recorded. The report of

the officer conducting an enquiry as to the suitability of the

applicants shall contain specific remarks with regard to the above

points.

108. As already noticed hereinbefore, Ext.P8 order dated
25.10.2023 of the 2" respondent Commissioner appointing
respondents 5 to 8 as non-hereditary trustees of Sree Vairamcode
Bhagavathi Devaswom is one issued without adverting to the
direction contained in Ext.P7 judgment in Muraleedharan M.
[2023:KER:65964], the disqualification and eligibility clauses
provided in Ext.P1 notification dated 19.01.2022 and the law laid
down in Chathu Achan K. [2022 (6) KLT 388] and Anantha
Narayanan [2023:KER:9966]. As per the report dated

23.08.2023 of the Inspector, Malabar Devaswom Board, Manjeri
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Division, which is available on pages 176 to 179 of the files, out
of 23 applicants, 11 do not have any disqualification for being
appointed as non-hereditary trustees of Sree Vairamcode
Bhagavathi Devaswom. In the report, it is stated that none of
them are involved in any criminal cases, any litigations against the

Devaswom or hold any position in a political party. The report

dated 11.09.2023 submitted by the Assistant Commissioner to the
2" respondent Commissioner, which is available on page 292 of

the files, is nothing but a verbatim reproduction of the conclusion

of the Inspector, Manjeri Division, in his report dated 23.08.2023.
109. As already noticed hereinbefore, in the ‘agenda note’,
which is available on page 295 of the files, it is stated that the

names recommended by the Assistant Commissioner are enclosed

therewith for the consideration of the Board, through the

Establishment Standing Committee. In decision No.7 taken by the
Board on 17.10.2023, which is pasted on the back side of page

295 of the files, it is stated that, after a detailed discussion on the

decision in W.P.(C)N0.8226 of 2022, the Board decided to appoint

respondents 5 to 8 herein as non-hereditary trustees of Sree
Vairamcode Bhagavathi Devaswom, for a period of two years,

based on the report received after the inquiry conducted on the

applications received for appointment.
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110. The files relating to Ext.P8 order, handed over by the
learned Senior Counsel for Malabar Devaswom Board, do not

disclose an assessment of the comparative merits and demerits of

the applicants, either by the 2" respondent Commissioner, the 15t

respondent Malabar Devaswom Board or the Establishment
Standing Committee, while dealing with the applications made
pursuant to Ext.P1 notification for appointment as non-hereditary
trustees of Sree Vairamcode Bhagavathi Devaswom. Even the
report dated 23.08.2023 of the Inspector, Manjeri Division, does
not disclose an assessment of the comparative merits and
demerits of the applicants. Such a report was acted upon in the
process of selection pursuant to Ext.P1 notification, for appointing
respondents 5 to 8 as non-hereditary trustees of Sree Vairamcode

Bhagavathi Devaswom.

113. Maintainability of a writ petition under Article 226 of the

Constitution of India challenging Ext.P8 order dated 25.10.2023

of the 2" respondent Commissioner:- Relying on the judgment of

the Division Bench of this Court in Satheesh Kumar E. v.
Malabar Devaswom Board and others [2011 (4) KHC 696],
the learned Senior Counsel for Malabar Devaswom Board

contended that in case the petitioner has a case that respondents
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5 to 8, who have been appointed as non-hereditary trustees of
Sree Vairamcode Bhagavathi Devaswom are active politicians or
office bearers of political parties, he can bring it to the notice of
the 2" respondent Commissioner, in which event the
Commissioner can take a decision on that matter, in accordance
with law.

114. In Satheesh Kumar E. [2011 (4) KHC 696] a
Division Bench of this Court was dealing with the challenge made
against the appointment of non-hereditary trustees in Sree
Vairamcode Bhagavathi Devaswom. The hereditary trustee of the
Devaswom, Ambika Pulliyathiri Amma, died on 18.12.2008.
Ambika Devi Valiyakatottu Kovilakam staked claim to that post on
the plea of succession, which was rejected by the Commissioner.
By the judgment dated 23.02.2011 in W.P.(C)No.5766 of 2011
Ambika Devi was given a further opportunity to provide materials
before the statutory authority within a period of four months. The
Malabar Devaswom Board issued a notification inviting
applications for appointment as non-hereditary trustees of Sree
Vairamcode Bhagavathi Devaswom, conducted selection and
appointed the party respondents in W.P.(C)No.10112 of 2011. The
challenge made in W.P.(C)N0.10112 of 2011 and the connected

matter, i.e., W.P.(C)N0.8991 of 2011 was against the said
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notification. The grounds raised in the writ petitions include a plea
that the private respondents are political activists and are,
therefore, disentitled to be appointed; that the jurisdiction to
appoint the non-hereditary trustee is only with the Commissioner;
and that undue haste has been taken in making the selection.
115. In Satheesh Kumar E. [2011 (4) KHC 696] the
Division Bench noticed that, in those writ petitions, the Court was

dealing with the interests of a temple and devotees. The

authorities of the Malabar Devaswom Board, including the

Commissioner have, essentially, the duty and obligation to act in

trust. This obligation would assume more relevance when the

hereditary trustee or the Board of Trustees, including the non-

hereditary trustees, do not act in terms of the requirements of the

Act and the other laws that apply to such institution. Therefore,

the Court needs to look into the entire materials available to
consider whether it would exercise the discretionary jurisdiction
under Article 226 of the Constitution of India to grant the relief
sought for.

116. In Satheesh Kumar E. [2011 (4) KHC 696] the
Division Bench noticed that the decisions cited by the petitioner,
i.e., Kunhirama Variar v. State of Kerala [2011 (2) KHC

761], Parameswaran Namboothiri v. Malabar Devaswom
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Board [2011 (2) KHC 719], Raman Namboothiri v. Chief
Commissioner, Hindu Religious and Charitable
Endowments (Administration) Department [2004 (1) KLT
945] and Muttil Sree Vishnu Kshetra Samithi v. Assistant
Commissioner, Hindu Religious and Charitable
Endowments (Administration) Department [2010 (4) KHC
559] touching on the quality of exercise of the authority under
sub-section (2) and sub-section (5) of Section 39 of the Act were
rendered focusing on different aspects of law, including the right

of the hereditary trustee to be heard and the requirement to

reduce to writing, the reasons for making appointment of a non-

hereditary trustee.

117. In Satheesh Kumar E. [2011 (4) KHC 696], on the
facts of the case on hand, the Division Bench noticed that nobody
projects himself as a hereditary trustee to challenge the impugned
notification inviting applications for appointment to the vacancies
of non-hereditary trustees. The petitioner in W.P.(C)N0.10112 of
2011 is the solitary holder of the authority in relation to the
management of the temple. He is the only surviving non-
hereditary trustee, who was appointed by the Malabar Devaswom
Board. His challenge to the proposal to appoint other non-

hereditary trustees is not founded on any legal right. He cannot
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assume the right of a hereditary trustee and insist that he ought

to have been heard before any proposal to appoint other non-

hereditary trustees. The petitioner in the other writ petition, i.e.,

W.P.(C)N0.8991 of 2011, was himself an applicant, who lost his

claim for re-appointment to the post, which fell vacant by reason

of efflux of time. He also does not have any legal right to challenge
the notification. This being the situation, the Division Bench found
formidable substance in the submissions by the learned Senior

Counsel for the respondents that the need to appoint non-

hereditary trustees for the temple is not germane for consideration

in those writ petitions. Except when the issue is of appointing a

non-hereditary trustee on the face of an available hereditary
trustee, there is no need to hear on the issue as to the
requirement of a non-hereditary trustee. The precedents referred
to supra do not apply in cases where there is no hereditary trustee,
and the contest is as to appointment as against vacancies of non-
hereditary trustees, that arise by efflux of time or otherwise.

118. In Satheesh Kumar E. [2011 (4) KHC 696] the
Division Bench noticed that what survived for consideration was
the plea that the selected persons are ineligible to be appointed

as non-hereditary trustees as they either do not possess the

qualification prescribed or are disqualified in terms of the
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notification and other relevant laws. The pointed allegation was

that they are members of political parties or active workers. They
are also persons, who do not have faith in temple worship. The
private respondents have filed a counter affidavit denying the
allegations against them. The Division Bench noticed that,
obviously, the private respondents can officiate only in terms of
the requirement that they have faith in temple worship. This,
again, is a matter within the purview of the Commissioner or the

Malabar Devaswom Board, in the event being shown that the

persons selected and appointed do not conform to the standards

in_terms of the notification. If petitioners have any specific

complaint about any private respondent in that regard, that can
be brought to the notice of the Commissioner. In such event, he
shall hear the complainants and the person whose appointment is
criticised and decide on such matter, in accordance with law.
119. Relying on the decision of a Division Bench of this Court
in Zamorin Raja of Calicut v. State of Kerala and others
[2022 (4) KHC 7] in which one among us [Anil K. Narendran, J.]
was a party, the learned Senior Counsel for Malabar Devaswom
Board would submit that if the petitioner is feeling aggrieved by
Ext.P8 order dated 25.10.2023 of the 2" respondent

Commissioner, he can invoke the statutory remedy available
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under Section 99 of the Madras Hindu Religious and Charitable
Endowments Act, instead of invoking the extraordinary jurisdiction
of this Court under Article 226 of the Constitution of India.

120. in Zamorin Raja of Calicut [2022 (4) KHC 7] the
Division Bench was dealing with W.P.(C)No0.23304 of 2021 filed by
the hereditary trustee of 32 temples, which are controlled
institutions under the Malabar Devaswom Board, having Central
Devaswom Office near Valayanadu Temple. The challenge in that
writ petition was against Ext.P5 show-cause notice dated
01.11.2021 issued by the Deputy Commissioner, invoking the
provisions under Section 45 of the Madras Hindu Religious and
Charitable Endowments Act, pointing out a number of
discrepancies, infractions and irregularities in the administration
of the said temples. W.P.(C)N0.27286 of 2021 filed by the
petitioner in W.P.(C)No0.23304 of 2021 was regarding the gold
plating of the flag mast in Valayanadu Bhagavathi Temple. There
arose allegations of irregularities and misfeasance and an enquiry
in that regard under Section 45 of the Act was going on. In that
enquiry proceedings, the Commissioner, Malabar Devaswom
Board, the petitioner filed I.A.Nos.27 and 28 of 2021, which ended
in dismissal by Ext.P21 order. The challenge in that writ petition

was against Ext.P21 order. In W.P.(C)No0.27288 of 2021, the
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petitioners, who are the trustees of Sree Kadaparambath Kavu
Bhagavathi Temple, challenged Ext.P6 order issued by the
Commissioner, Malabar Devaswom Board, whereby an Executive
Officer has been appointed in the said temple.

121. in Zamorin Raja of Calicut [2022 (4) KHC 7], after
referring to the provisions under Section 99 of the Act and the law
laid down in the decisions referred to therein on the
maintainability of a writ petition when an effective and efficacious
alternative remedy is available, the Division Bench found that
there is nothing even to prima facie show that there has been

violation of the principles of natural justice or lack of jurisdiction

in_issuing Ext.P21 order in W.P.(C)N0.27286 of 2021 and Ext.P6
order in W.P.(C)No0.27288 of 2021. Ext.P21 order in W.P.(C) No.
27286 of 2021 was passed by the Commissioner after hearing the
parties in detail. Ext.P6 order in W.P.(C)N0.27288 of 2021 was
issued by the Deputy Commissioner, invoking the provisions in
Ext.P1 scheme, as per which only the administration of the temple
in question is being carried out. The correctness or not of those
orders is a matter to be looked into by the Government in the
exercise of the powers invested in it under Section 99 of the Act
after analysing and appreciating the materials on record, including

disputed questions of fact. It may be uncharitable to say that such
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a statutory remedy is not effective. Suffice it to say that the
apprehension of the petitioners, that the revisional authority may
not act fairly and judicially, is no reason to entertain a writ
petition. A plea based on violation of any fundamental right of the
respective petitioners is rather not available in those cases. They
do not call in question the vires of any statutory provision. In the
said circumstances, the Division Bench held that petitioners should
not have rushed to this Court at that stage.

122. As already noticed hereinbefore, a cryptic order like
Ext.P8 order dated 25.10.2023 of the 2" respondent
Commissioner, by its silence, renders it virtually impossible for the
State Government to exercise its revisional power under sub-
section (1) of Section 99 of the Act, in adjudging the validity of

that order. Such an order will make the revisional jurisdiction of

the State Government negatory and ineffective. The giving of

reasons in support of the conclusions by the 2" respondent
Commissioner, Malabar Devaswom Board, when exercising the
initial jurisdiction under sub-section (1) of Section 39 of the Act,
in the matter of appointment of non-hereditary trustees under
sub-section (1) of Section 39 of the Act, which is quasi-judicial in
nature, is essential for the reason that it is calculated to prevent

unconscious unfairness or arbitrariness in reaching conclusions. In
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the absence any reasons in support of the decision taken in Ext.P8
order dated 25.10.2023 of the 2" respondent Commissioner,
which is one issued in flagrant violation of the direction contained
in Ext.P7 judgment of this Court in W.P.(C)N0.8226 of 2022, the
petitioner can invoke the extraordinary jurisdiction of this Court
under Article 226 of the Constitution of India to challenge that
order. The contentions to the contra are liable to the repelled as
untenable and we do so.

123. Whether the eligibility criteria prescribed in Ext.P1

notification dated 19.01.2022 issued by the 2" respondent

Commissioner inviting applications for appointment as non-

hereditary trustees of Sree Vairamcode Bhagavathi Temple are at

variance with the provisions under the Act of 1951:- Relying on
the judgment of the Apex Court in Ashish Kumar v. State of
Uttar Pradesh [(2018) 3 SCC 55], the learned Senior Counsel
for Malabar Devaswom Board would contend that when the
eligibility criteria prescribed in Ext.P1 notification dated
19.01.2022 issued by the 2" respondent Commissioner inviting
applications for appointment as non-hereditary trustees of Sree
Vairamcode Bhagavathi Temple are in variance with the provisions

under Section 46 the Act, that guidelines would not take
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precedence over the statutory provisions. Paragraphs 26 and 27

of that decision read thus;

'26. In the counter affidavit filed in this court by the state,
1991 rules have been accepted to be the relevant rules
regulating recruitment, as has been noted in Paragraph xiii
extracted above. The qualification prescribed in the Rules
does not provide for L.T./B.T. B.Ed. as an essential
qualification. Thus, non-possession of L.T./B.T. B.Ed. does
not make him disqualified for the post as per the statutory
rules of 1991. The appellant is a postgraduate in psychology
and thus also fulfills the qualification prescribed in the 1991
rules. The respondents in the counter affidavit had
themselves come up with the case that the appointment has
to be made in accordance with the statutory rules. When
under the statutory rules, 1991, the appellant fulfills the
qualification; there is no occasion to deny appointment to
him.

27. Any part of the advertisement which is contrary to the
statutory rules has to give way to the statutory prescription.
Thus, looking at the qualification prescribed in the statutory
rules, the appellant fulfills the qualification, and after being
selected for the post, denying appointment to him is
arbitrary and illegal. It is well settled that when there is
variance in the advertisement and in the statutory rules, it
is statutory rules which take precedence. In this context,
reference is made in the judgment of this Court in the case
of Malik Mazhar Sultan v. U.P. Public Service Commission
[(2006) 9 SCC 507]. Paragraph 21 of the judgment lays

down the above proposition which is to the following effect;
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"21. The present controversy has arisen as the
advertisement issued by PSC stated that the
candidates who were within the age on
01.07.2001 and 01.07.2002 shall be treated
within age for the examination. Undoubtedly, the
excluded candidates were of eligible age as per
the advertisements but the recruitment to the
service can only be made in accordance with the
Rules and the error, if any, in the advertisement
cannot override the Rules and create a right in
favour of a candidate if otherwise not eligible
according to the Rules. The relaxation of age can
be granted only of permissible under the Rules
and not on the basis of the advertisement. If the
interpretation of the Rules by PSC when it issued
the advertisement was erroneous, no right can
accrue on basis thereof. Therefore, the answer
to the question would turn upon the
interpretation of the Rules.”

124. In the instant case, as already noticed hereinbefore, in
view of the provisions contained in Chapter II of the Act of 1951,
as amended by the Amendment Act of 2008, the Malabar
Devaswom Board and the authorities of the Board, including the

Commissioner, have the duty and obligation to act in trust. In view

of the provisions contained in Section 24 of the Act, the trustee of
every religious institution is bound to administer its affairs and to

apply its funds and properties in accordance with the terms of the
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trust, the usage of the institution and all lawful directions which a

competent authority may issue in respect thereof and as carefully

as a man of ordinary prudence would deal with such affairs, funds

and properties if they were his own.

125. Ext.P1 notification dated 19.01.2022 issued by the 2"
respondent Commissioner, Malabar Devaswom Board, is one
issued in terms of guidelines dated 18.05.2004 issued by the
Commissioner of the erstwhile Hindu Religious and Charitable
Endowments (Administration) Department. The said guidelines
were issued pursuant to the directions contained in the judgment
of a Division Bench of this Court in K.P. Vasudevan Namboothiri
(supra) when it was noticed that the absence of guidelines or rules
would lead to arbitrariness in the matter of selection and

appointment of non-hereditary trustees, an assessment of the

comparative merits and demerits of the applicants has to be

undertaken before appointing non-hereditary trustees in a
religious institution. In the said decision, the Division Bench

noticed that no qualification for non-hereditary trustees had been

prescribed. That guidelines were issued by the Commissioner of
the erstwhile Hindu Religious and Charitable Endowments
(Administration) Department, who was exercising the powers

under the Act of 1951, presently exercised by the Malabar
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Devaswom Board, after its constitution by the Amendment Act of
2008. Till the framing of statutory rules in the exercise of the
powers under the Act, the aforesaid guidelines issued by the
Commissioner of the erstwhile Hindu Religious and Charitable
Endowments (Administration) Department, would govern the

field. Section 46 of the Act deals with disqualifications of trustees.

As per sub-section (1) of Section 46, a non-hereditary trustee

shall cease to hold his office if he acquires any of the

disqualifications enumerated in clauses (a) and (b) thereto. The

qualifications contained in Ext.P1, which is in terms of guidelines
dated 18.05.2004, are not at variance with the provisions
contained in the Act of 1951. The contentions to the contra raised
by the learned Senior Counsel for Malabar Devaswom Board can
only be repelled as untenable and we do so.

126. The collateral challenge made against the quidelines

dated 18.05.2004 by the learned counsel for the 8t respondent:-

The learned counsel for the 8t" respondent would contend that the
said respondent can raise a collateral challenge against the
guidelines framed by the Commissioner of the Erstwhile Hindu
Religious and Charitable Endowments Department, in this writ
petition. In support of that contention the learned counsel would

place reliance on the decision of the Apex Court in Bharathidasan
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University v. All India Council for Technical Education
[(2001) 8 SCC 676]. Paragraphs 13 and 14 of that decision read
thus;

‘13. The AICTE cannot, in our view, make any regulation in
the exercise of its powers under Section 23 of the Act,
notwithstanding sub-section (1), which though no doubt
enables such regulations being made generally to carry out
the purposes of the Act, when such power is circumscribed
by the specific limitation engrafted therein to ensure them
to be “not inconsistent with the provisions of this Act and
the Rules......". So far as the question of granting approval,
leave alone prior or post, Section 10(1)(k) specifically
confines the limits of such power of AICTE only to be
exercised vis-a-vis technical institutions, as defined in the
Act and not generally. When the language is specific,
unambiguous and positive, the same cannot be over-looked
to give an expansive meaning under the pretext of a
purposive construction to perpetuate an ideological object
and aim, which also, having regard to the Statement of
Objects and Reasons for the AICTE Act, are not warranted
or justified. Therefore, the Regulation insofar as it compels
the universities to seek for and obtain prior approval and
not to start any new department or course or programme in
technical education (Regulation 4) and empower itself to
withdraw such approval, in a given case of contravention of
the Regulations (Regulation 12) are directly opposed to and
inconsistent with the provisions of Section 10(1)(k) of the
Act and consequently void and unenforceable.

14. The fact that the Regulations may have the force of law

or when made have to be laid down before the legislature
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concerned does not confer any more sanctity or immunity
as though they are statutory provisions themselves.
Consequently, when the power to make regulations is
confined to certain limits and made to flow in a well-defined
canal within stipulated banks, those actually made or shown
and found to be not made within its confines but outside
them, the courts are bound to ignore them when the
question of their enforcement arises and the mere fact that
there was no specific relief sought for to strike down or
declare them ultra vires, particularly when the party in
sufferance is a respondent to the lis or proceedings cannot
confer any further sanctity or authority and validity which it
is shown and found to obviously and patently lack. It would,
therefore, be a myth to state that Regulations made under
Section 23 of the Act have “Constitutional” and legal status,
even unmindful of the fact that any one or more of them are
found to be not consistent with specific provisions of the Act
itself. Thus, the Regulations in question, which AICTE could
not have made so as to bind universities/UGC within the
confines of the powers conferred upon it, cannot be enforced
against or bind a University in the matter of any necessity
to seek prior approval to commence a new department or
course and programme in technical education in any
university or any of its departments and constituent
institutions.’

127. As already noticed hereinbefore, the guidelines dated
18.05.2004 were issued pursuant to the directions contained in
the judgment of a Division Bench of this Court in K.P. Vasudevan

Namboothiri (supra) when it was noticed that the absence of
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guidelines or rules would lead to arbitrariness in the matter of
selection and appointment of non-hereditary trustees, an

assessment of the comparative merits and demerits of the

applicants has to be undertaken before appointing non-hereditary
trustees in a religious institution. In the said decision, the Division

Bench noticed that no qualification for non-hereditary trustees had

been prescribed. Till the framing of statutory rules in the exercise

of the powers under the Act, the aforesaid guidelines issued by
the Commissioner of the erstwhile Hindu Religious and Charitable
Endowments (Administration) Department, will govern the field.
As already noticed hereinbefore, the qualifications contained in
Ext.P1, which are in terms of guidelines dated 18.05.2004, are not
at variance with the provisions contained in the Act of 1951. The
law laid down in the Bharathidasan University [(2001) 8 SCC
676] will not in any manner support the collateral challenge made
by the 8% respondent against the guidelines framed by the
Commissioner. In such circumstances, we find absolutely no merit
in the aforesaid contention raised by the learned counsel for the
8th respondent, which can only be repelled as untenable, and we
do so.

128. The eligibility and disqualification clause contained in

the quidelines dated 18.05.2004 and Ext.P1 notification dated
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19.01.2022:- As per clause (a) of the guidelines, an appointee

shall be ordinarily a resident in the Taluk in which the temple is

situated, and for this purpose, either his name in the electoral roll
or address furnished in the ration card shall be the proof. As per
clause (b), the appointee shall be a person who is in the habit of

visiting the temple usually. As per clause (c), the appointee shall

be a person believing in idol worship, and persons who are actively

working for the welfare of the temple/temples, may be given

preference. As per clause (d) of the guidelines dated 18.05.2004,
the following category of persons need not be considered for

appointment ordinarily (i) busy professionals; (ii) active politicians

and office bearers of political parties; (iii) persons who had

encroached Devaswom lands or against whom Devaswom has filed
cases in a court of law; and (iv) persons who had filed litigations
against the Devaswom.

129. In view of the provisions contained in Section 24 of the
Act, the trustee of every religious institution is bound to administer

its affairs and to apply its funds and properties in accordance with

the terms of the trust, the usage of the institution and all lawful

directions which a competent authority may issue in respect

thereof and as carefully as a man of ordinary prudence would deal

with such affairs, funds and properties if they were his own.
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130. In Chathu Achan K. [2022 (6) KLT 388], this Court
held that the provisions of clauses (3) and (4) of the notification
issued by the Commissioner make it explicitly clear that, for
appointment as non-hereditary trustee of the temple, the

applicant should be a regular worshipper of the temple, who is

prepared to actively work for the betterment of the temple. He

should be a permanent resident of the Taluk in which the temple

situates, who believes in idolatry. Persons who are busy with their

employment, office bearers of political parties, active politicians or
those indulging in active participation in the activities of a political
party cannot aspire appointment as non-hereditary trustees of the
temple. Therefore, the Commissioner has to take necessary steps
to ensure that any appointment made as non-hereditary trustee
of the temples under the control of Malabar Devaswom Board is
strictly in terms of the disqualification and eligibility clauses
provided in similar notifications. The said principle was reiterated
in the decision in Anantha Narayanan [2023:KER:9966].

131. In view of the statutory provisions referred to
hereinbefore and the law laid down in the decisions referred to
supra, the process of selection for appointment of non-hereditary
trustees in temples which are controlled institutions under the

Malabar Devaswom Board has to be considered by the 2
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respondent Commissioner, Malabar Devaswom Board or the
concerned Area Committee of Malabar Devaswom Board, as the
case may be, in a fair and transparent manner, with an object of
selecting most appropriate persons, who believe in temple worship,
who have contributed something to the betterment of the temple,
who are not otherwise engaged in any other employment,
activities, etc. The process now being undertaken by the Malabar
Devaswom Board, which is borne out from the files relating to
Ext.P8 order dated 25.10.2023 of the 2" respondent
Commissioner is not one which fulfills the objects sought to be
achieved by the enactment of the Act of 1951 and the Amendment
Act of 2008.

132. The directions contained in the judgment of a Division
Bench of this Court in K.P. Vasudevan Namboothiri - Judgment
dated 01.04.2004 in O.P.No0.6131 of 2003 - has to be considered
in the light of the statutory provisions referred to hereinbefore,
which deals with the duties, powers and responsibilities of the
non-hereditary trustees in temples which are controlled
institutions under the Malabar Devaswom Board. The Division
Bench envisaged the formation of guidelines to eliminate
arbitrariness in the matter of appointment of non-hereditary

trustees. It is thereafter that the guidelines dated 18.05.2004 was
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issued by the Commissioner of the erstwhile Hindu Religious and
Charitable Endowments Department. Even after the issuance of
the guidelines dated 18.05.2004 there is arbitrariness in the
process of selection for appointing non-hereditary trustees in
temples, which are controlled institutions under the Malabar
Devaswom Board, which is evident from the facts and
circumstances of the case on hand, as borne out from the files
relating to Ext.P8 order dated 25.10.2023 of the 2" respondent
Commissioner.

133. In the decision in 0.K. Kochukunju and another v.
Malabar Devaswom Board and others [2024:KER:24264] -
Judgment dated 08.02.2024 in W.P.(C)No0.42397 of 2022 - a
Division Bench of this Court in which one among us [Anil K.
Narendran, ].] was a party was dealing with a writ petition filed
by the devotees of Sree Valliyoorkavu Devi Temple in Wayanad
District, which is a controlled institution under the Malabar
Devaswom Board, seeking a writ of mandamus commanding the
Board and its Commissioner to take necessary action against the
trustees of that temple for committing various acts resulting loss
to the Devaswom and seeking an order directing the Executive
Officer of that Devaswom to withdraw all funds and deposits of the

Devaswom from Co-operative Societies/banks, institutions and
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redeposit the same in Nationalised Banks, in order to secure the
Devaswom funds. In that case this Court noticed Circular
No.H9/1637/2010 dated 02.03.2010 issued by the Commissioner,
Malabar Devaswom Board, whereby the opening of accounts of
the temples which are controlled institutions under the Malabar
Devaswom Board cannot be in a Co-operative Society. In the said

decision, the Division Bench noticed that openly flouting the

requirements of the circular dated 02.03.2010 [Ext.R4(e)] issued

by the Commissioner, Malabar Devaswom Board, some of the
Savings Accounts and Fixed Deposits of the said Devaswom were
kept in Co-operative Societies. Paragraphs 1, 2 and 18 of the said
circular were extracted in paragraph 13 of the said decision.
Paragraph 13 of the decision reads thus;

“13. The document marked as Ext.R4(e) along with the
counter affidavit filed by respondents 4 and 5 is a copy of
circular No.H9/1637/2010 dated 02.03.2010 issued by the
2nd respondent Commissioner, Malabar Devaswom Board.

Paragraphs 1, 2 and 18 of that circular read thus;
“1. GHHU(o  Gal@1ENS8 af2J0 6N BRAOVENBHEI0

o) 1S 101 63020’ 1NMEOS)o (SqyleenIo@ad
62lQ@003/006M=ou) SVsQ/an1g GalQ6end
a)MUIES 620 1MO @RHNVNE 1210011
CHOMNBMIGN).

2. (MaNEO6M NI HUE, BRUONMVIMIE:LM  6NI0EE-UB/

CaloGMaD Iy GO0y ENINERIMUE  E)aUAUBAD
6NI0885/(SaH O] ag)MIU1@3 BHHU(Mo Gal@enNss
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@OBOVENBEHUE  ONSEBRINY. RO RN LU 1),
HOM@0 6NIOEH) B8 1R12106)D), @0 HEVENY U3
melneReemess @3, GO  OSM  (alJd6nIelL O @3
MBOMEINHE] CRT3  &HoeM1a]  6NINHIHSTE  GHHU(DO
Gal@1@d  @RBOVENHUE  OOBHHENIM0  @0(alH00
@RHNVNZIHL] 6NIORIMBM CRD3INATD M BOMLIOHNNAS
aBO®MSH 180 NI IGRINS  MIGQEMBOIAMIAM.  6@0)
CHU@OMIN)  BO) UK QDD  @OHODENS
al0S)88). ()M muale MBHHIOD MO0
HIOMNT3 5100w @l MOWHS)).

XXX XXX XXX
18.  GRIOHODI aN6NS Qe lmen &ao01g 63
MSOMM@IMIW]T B30G00 (UBHOOM®)o (WIMoenI@ 31
AUEOIBE AU  ealflNl  HEMHNHSo 0q) fluoa
OflAUeBRs)o HMISSHOM (G@aHo HaNENRNIG] BIMVOo 10-
30 OlQO 0o MNIMLES  GRIDHNES  aN6ns
@U@ 186 MDB1CHONMIEM. aldx@a] £ 1aHeM@

@RI S0 1aHEMN@HE VDB BHOHENMB@I6N).”

134. In paragraph 14 of that decision, the Division Bench
noticed the specific contention raised by the petitioners in
paragraph 8 of the reply affidavit dated 24.09.2023 that the

beneficiaries of the opening of such Savings Account/Fixed

Deposits are CPM ruled Co-operative Banks and CPM administered

Co-operative Societies. Paragraph 14 of the decision reads thus;

“14. On 03.10.2023, the petitioners have filed a reply
affidavit dated 24.09.2023. Paragraph 8 of the reply
affidavit reads thus;
“8. There is blatant violation of Ext.R4(e)
circular issued by the Commissioner dated
02.03.2010. Clauses 1, 2, 8 etc., are flagrantly

overlooked. The CPM ruled Co-operative Banks
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are benefitted by the Devaswom funds and the
present-day trend of Co-operative Society
deposits in a vacuum is to be judicially taken
note of by this Hon’ble Court. The deposits are
with Mananthavady Urban Co-operative Society,
Kerala Bank, Mananthavady Rural Co-operative
Society,  Thirunelli Co-operative  Temple
Employees Society, Co-operative Rural Society,
Suseela Gopalan Memorial Vanitha Co-operative
Society, Waynad District Temple Employees Co-
operative Society and North Waynad Rubber
and Agricultural Marketing Society. Crores of
Rupees have no security in the CPM
administered Co-operative Societies. These
facts are borne out from Exts.P2 and P4 reports
of the Assistant Commissioner.”

The list of those Banks/Co-operative Societies was extracted in
paragraph 16 of that decision.

135. In paragraph 18 of the decision, the Division Bench
noticed that as per the report dated 22.08.2022 (Ext.P2)
submitted by the Assistant Commissioner, Thalassery to the
Commissioner, Malabar Devaswom Board, a sum of
Rs.65,90,360/- obtained by auctioning the Kuthaka right in the
annual festival for the year 2022 is deposited in Kerala Bank and
in Co-operative Urban Society. In the report dated 15.10.2022

(Ext.P4) of the Assistant Commissioner to the Commissioner it
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was pointed out that the deposits of Devaswom funds in the Co-

operative Societies may invite audit objection. Paragraph 18 of the

decision reads thus;

"18. On 11.10.2023, the learned counsel for the petitioners
pointed out Ext.P2 report dated 22.08.2022 submitted by
the Assistant Commissioner, Thalassery to the 2nd
respondent Commissioner, Malabar Devaswom Board,
wherein it is pointed out that a sum of Rs.65,90,360/-
obtained by auctioning the Kuthaka right in the annual
festival for the year 2022 is deposited in Kerala Bank and in
Co-operative Urban Society. In Ext.P4 report dated
15.10.2022 of the Assistant Commissioner to the 2m

respondent Commissioner it is pointed out that the deposits

of Devaswom funds in the Co-operative Societies may invite

audit objection. The relevant paragraph of Ext.P4 report

reads thus;
“2022 6)21 GRIRIO @3 71,80,000/- @)al £IG12J@) @3 28 Lo
Qoo  alolw  emeemuglealen@] el
OWEHIMG @R, GHOS AIIB:IG3 MIMYo MQ) ENIJS:)
efl@d mlamyo @ 2001 MEHHA21SI88IQT BHoemyy.
Gf0-630a18NQ1N1 @@3 ©MIeEOMQ] A1l (21 eld:Ho),
mU1RI BNIAIORIG MYPIRH UMD BdhI-630aI8NY1NT (2)
BldHo. AUQMIS el 06Sallold af)oGoR M)  EHO-
60a1GNQ1N0T eIV (2218:H0) BMIBD UMIS O6NIM
& @R H082@ MBHNG ToU) HMVIEMIG] (3 RldHOo) o))
OMIAEMIG 188 12106M MBHH12{1SIBSM. D)0 D
ANAw  MaNEHEM  AIVINEMIYIHEITE  MIEHHATl2®)
BoW1G MSMAUIBOM M HIEMAICWHNI0. @YQD 1MIT3

&0RIAUW] (1 (UBaH0)  alBOMIILM  MOWH6)
©M6OMG 1681 mlomyo afmdcueia] e}

OO HEGRIBE MMM GeNIOBWIEE  @YBOMAIQ
@’OIMIMo  EIHEBNIBSINUIMDOIN). DD GLHHU (OO (T3
@Ed 28 af)dMo MNIOM1BHHAIEBRE 1210 1,42,98,530/-
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0al@}eS MNIEMIBHH aldIOENBM  EH06MIMM). 2019 @3
celeliom 1) 85,14,880/-. @l LIG12f1@I0M). 6alflNl a@B@I6eN:
34,25,203/- (0Jal@IOEMONI0  BH6MIMM). af)MO@3 2022 (@3
GRIRION G MPINUMB &1SIealm D@D, aBHCRU0
(o102 180007 NNeI@IO @@ 40 LILHUOM 10T CGAGD
ealelnd M 1SImens. 2020 NIMOQISES BoUS1Q &Y MO0 17
OO  MSHNMMNE. 2022 QIGaHo QUOE  600WIG
aBOMQILNMD N UGHo HFIOm 9S8 MSalS]
ML1B@BNM@MIEN.  BSOWG  HP1MMIT3  DI(OIED
OOMOONAIW]  MIMWORS @0alddh@dE-08  TVoenIMU 2]
HYSYON03 QUL BOO LI 1B HWIBBHQM)0
eentow lad1eeymm;.”

136. In paragraph 19 of the decision in 0.K. Kochukunju
[2024:KER:24264] the Division Bench noticed that the 5t
respondent in W.P.(C)No0.42397 of 2022, who is a non-hereditary
trustee of Sree Valliyoorkavu Devaswom, is a person nominated
by a political party, who is also a Director of Mananthavady Co-
operative Urban Society, a society controlled by that political
party. In that decision, the Division Bench noticed that despite the
violation of the Circular dated 02.03.2010 is being pointed out in
the report dated 15.10.2022 of the Assistant Commissioner,
Thalassery, a copy of which is marked as Ext.P4 in that writ
petition, the Malabar Devaswom Board or the Commissioner has
not taken any action on such violation. Paragraphs 19 to 21 of that
decision read thus;

'19. In paragraph 4 of the reply affidavit, the petitioner has

stated that the 5% respondent, who is a non-hereditary
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trustee of Sree Valliyoorkavu Devaswom, is a person

nominated by a political party, who is also a Director of

Mananthavady Co-operative Urban Society controlled by

that political party. Paragraph 4 of the reply affidavit reads
thus;
"4, In 2023, Ulsavam, Chantha Lelam was
confirmed for Rs.1.20 Crores (Rs.60.60 lakhs in
2022), Exhibition and Trade Fair was confirmed
for Rs.38 lakhs (Rs.22 lakhs in 2022). The

reduction of auction amount basing COVID as a

reason is flimsy and beyond credibility as the
beneficiaries (the 7% respondent and the 8%
respondent) are the direct associates of
respondents 4 and 5. The 5% respondent non-
hereditary trustee is a party nominee; being
Mananthavady CPM ruled Local Committee
Member and Director of CPM Ruled
Mananthavady Co-operative Urban Society.”
20. On 11.10.2023, during the course of arguments, on a
query made by this Court, the learned counsel for the 4th
respondent Hereditary Trustee, who is also appearing for the
5t respondent Non-Hereditary Trustee, admitted that the

5% respondent is one of the Directors of Mananthavady

Urban Co-operative Society Ltd. The learned counsel

submitted that some of the savings accounts/fixed deposit
accounts of Sree Valliyoorkavu Devaswom were opened in
Co-operative Societies more than 10 years back. On another

query made by this Court, the learned Standing Counsel for

Malabar Devaswom Board submitted that, if Devaswom

funds are deposited in the accounts maintained in the Co-

operative Societies, it is in violation of the terms of Ext.R4(e)
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circular dated 02.03.2010 issued by the Commissioner,

Malabar Devaswom Board. The learned Standing Counsel

sought time to get instructions on the action, if any, taken
by the 2"d respondent Commissioner on Ext.P4 report dated
15.10.2022 of the Assistant Commissioner in which the
irregularity in Sree Valliyoorkavu Devaswom maintaining
fixed deposits in Co-operative Societies was specifically
pointed out.

21. In the order dated 11.10.2023, this Court found that the
Devaswom funds of Sree Valliyoorkavu Devaswom are kept
in the savings accounts and fixed deposits maintained in
various Co-operative Societies, in violation of the terms of
Ext.R4(e) circular dated 02.03.2010 issued by the
Commissioner, Malabar Devaswom Board. Despite the said
fact being pointed out in Ext.P4 report dated 15.10.2022 of

the Assistant Commissioner, Thalasserry, the Malabar

Devaswom Board or the Commissioner has not taken any

action on the violation of the terms of Ext.R4(e) circular.
137. After the order of the Division Bench dated 14.10.2023

in W.P.(C)N0.42397 of 2022, the Malabar Devaswom Board has
taken a decision on 17.10.2023, a copy of which was marked as
Ext.R2(a) in that writ petition, based on which Circular
No.H.7/3309/2022/MDB dated 18.10.2023 has been issued.
Paragraphs 22 to 25 of the decision in W.P.(C)N0.42397 of 2022
read thus;

‘22. After the order of this Court dated 11.10.2023, the
Malabar Devaswom Board has taken Exts.R2(a) Decision
No.71 in its meeting held on 17.10.2023, based on which
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the Commissioner, Malabar Devaswom Board issued
Ext.R2(b) Circular No.H.7/3309/2022/MDB dated
18.10.2023, which were placed on record along with
I.A.No.4 of 2023 filed by Malabar Devaswom Board. In the
affidavit filed in support of I.A.No.4 of 2023, it is stated that
the temples under the supervisory jurisdiction of the Board
are bound to follow the circular dated 02.03.2010 as well as
the Rules framed under Section 100(2)(k) of the Madras
Hindu Religious and Charitable Endowments Act. In the
meeting held on 17.10.2023, the Board has considered the
matter and resolved by Ext.R2(a) decision No.71, to issuing
a circular reiterating Circular No0.H9.1637/2010 dated
02.03.2010; with certain modifications. Accordingly, the
Commissioner, Malabar Devaswom Board issued Ext.R2(b)
Circular No.H.7/3309/2022/MDB dated 18.10.2023.
23. Ext.R2(a) decision No.71 taken in the meeting of the
Malabar Devaswom Board held on 17.10.2023 reads thus;
“@1@)@dMo: (71) O] :17/10/2023
(@] uggld®Hd0l BLAUG] eAIMIOM oAl 2022 QUMBo
@RNI§  @BaNIONVUo,  (alBBM  flatemm  cag,
MOIMUOD 1 @SalidS MoenIMWla] @RMIINMCY dewl lsuemd
22.08.2022 @ madafly Oleaods eeUDAW EWINo
alwead®] eidy 0210y, ©OVAINRAIW] NIMDOA]S
qLIMIOD s ENSaldS)B D M) §AIWYo
M @AM YO0 msOO)M 1ay
CHHU(OEBOEMIW ]I B80S @2 M) Qfl$ a1
mornllaflg)s8mow] (1oL &0 CWIMo
aleilooo).  af)&sleo msaisleud  mileoleanmo lay
Mgy  sglades  @dewgailesl  eos@EEMo
moenimle]  Qfleead®  al@lewdwm  msemMO A
MWenlj@ Slalom mledunlenymala)  @loymdaley.
(oo leajodgliieo  @eslmundmomled  msais]

mlerleod0m @o@dmly)). caH@OmIoal MeHHlBRUD
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e 0-6320]60QINT 0MI00MGleglm MeeHalo MSOD IO
QUM @) lE2dW] © ldeema)
CNDW 0SSOV, af)MI@W  OOYOUOE O
moenimle]  @Wwlg  0leafodgegled  animesad
eemsowlgly). af)mlomoeko @e16nId? GBAUMVIo
AW HlFleal alol caH(@6BRE1R)o HOMDO EdHO-
aajeoglal  emieem@lagl®d  quiloo  mledsalo
mso0 @I (erL@@aq 515 6ms.

el Ineo 1@ &35e@  Oyd  eI8j@d0Ro  af)m
SHIOEMOMILIEM alfl CHH(@EBOMIWIBI01BHE80 eNOM®o
mledHalemrd  MsOO 1W]HB8®. )M IMOT  dhys]
&22DAUW]  aRAOOI@IANOm  qudlo  Mesal6m30d
adldcue/lesyemwd el lnool®d el o)e
MaYOafSO0D ENSWINROAM@ IMO @ OOMMo GdhD-
aajeoglal  emieemglegle  mleamaindss 1w 1g88
MledHaleBRd &AW RO IWIBM  2RODE)
adloduell o] HERHEMO)0S MRSl mmia.
()-2]9.1637/2010 @)@ ®1.02/03/2010 -02I @8I0 BRMG2A
(1B0M88 MNdIMeBrgleald 100(2)(K) Mudalmedsgleal
2og]  mlesstalaoymolme  e@elled  2Igaldde0oe
MASNARID (A IBIONRIEE MDD IMEBEIT  GRRJI6M
om0 laglod Mledtalo MSOMIM lidsSlog)my &duam
mldegwo b |S010] mRE2IR
a 00 50 leemMa Mo @lo@dm 1)y

24. Ext.R2(b) circular dated 18.10.2023 issued by the
Commissioner, Malabar Devaswom Board, based on

Ext.R2(a) decision of the Board, reads thus;
“@e1nd@ EBMAUMIe ¢endAWIM) &1¥1enas cau(®edsa o
alemalsa D®E0 @Qo  Moeumwle]  aflwead®
223»M1B63wEm3UD cA®d g 21m (addbd®o
o000 Nafloym). (Mo  @ddYmdeguosag o
@IOY lO@YM  &HIOJ6BBWD BYS| al@lnemla] ad(@ca
CHH(OBOEMIW 1 I® 180D MSalS e 0d M@ 18600m

ald8)88Y )M Mlaal @B 106)my.
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1) GHOE  MoAdM  MVaOBHEEM M 1WA(IHIOo
CHH(O@ODIN  MAlalE8™MYo  LPNEHEAI® M leiw]dd
(OUIROD )}  QUQRMORAIW  MVaOBHEEM  MNIDEYHE |G
@egRem, G2alled MaO&HEM MIWA (aldhd0o EZIINd
0.21QY0a|SM liilalalef Fa¥=q ) CHH(® a06Ng
mdlem e InIENBHEWI oM., &HOME GRENVMNE
MaIn]ROm&HEWI ©21QIM A 1058808).
2)  oaafe  enpdwln &SFlepgs afooeslelo
CHHU(OEBRUD, CHHOOD 1M a0 Gal® @d MO B6M
om20aMGleglm  alemo  Mledtallaflges  aldsio
MledHal &AW aRAOO WIS RO HE)
afldaells] @@  qgam  adeneId  Mdegw
(1BI0MBE NGBS M MesHalesnenzmien.
3) B0) CHUOODIM S NG I 2O GREOVMNE
aDS883 M  alumoled @ognl Qo]
GROONUDJERBE  oldHo, of)MV.enl  GREOVNS G0
a)gRo aQORo &OD afepEvlc mleimldomeneam
aujaumolad, RS eI0 o QU jalmn 021 ®
(B0M88 M alWlde  MmDEHE M GRENDNSYHUD
GR&SIOAM GO  MelM  MAHNEIOIeal  2-0ddo
@RM)C2RBOD 1T ERBNM LB,
25. We do not propose to consider the legality of Ext.R2(a)
decision taken by the Malabar Devaswom Board on
17.10.2023, to the extent of making certain modifications
to the earlier circular dated 02.03.2010. Having considered
the pleadings and materials on record and also the
submissions made at the Bar, we deem it appropriate to
direct respondents 1 to 3 to take necessary steps to ensure
that the Devaswom funds of Sree Valliyoorkavu Devaswom
are deposited by its Board of Trustees and the Executive
Officer, in Nationalised Banks or Scheduled Banks or other
institutions specified in the rules made under Section

100(2)(k) of the Madras Hindu Religious and Charitable
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Endowments Act, read with circular No.H9.1637/2010 dated
02.03.2010. At the time of audit of accounts, the additional
14t respondent Deputy Director, State Audit Department,
Malabar Devaswom Audit shall ensure that the deposit of
Devaswom funds of Valliyoorkavu Devaswom are strictly in
terms of the statutory requirements. Any violation shall be
dealt with appropriately with stern action. It would be open
to the petitioners to specifically point out the violation of
those statutory requirements before the 2" respondent
Commissioner, Malabar Devaswom Board, in which event
the said respondent shall consider the same and pass
appropriate orders thereon, with notice to the petitioners,
the Executive Officer of the Valliyoorkavu Devaswom and its

Board of Trustees.

138. A devotee of Thootha Bhagavathi Temple, another
controlled institution under the Malabar Devaswom Board, has
filed W.P.(C)N0.28126 of 2023 seeking a writ of mandamus
commanding the Commissioner, Malabar Devaswom Board to
conduct an enquiry into the activities of respondents 6 to 9
therein, including cutting and removing of trees from the
Devaswom land of that temple and to restrain the 11% respondent
therein, who is the Secretary of CPI(M), Thootha Town Branch
Committee, from using the pathway through the temple property,
which is cut open illegally, and for other reliefs. In that writ
petition, which is pending consideration, this Court passed an

interim order dated 20.10.2023, whereby the Assistant
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Commissioner, the Executive Officer, Thootha Bhagavathi Temple
and also the Station House Officer, Cherpulassery Police Station
were directed to take necessary steps to ensure that no activity in
connection with the inauguration of the newly constructed building
of ‘CPI(M) Thootha Town Branch’ which was scheduled to be held
on 21.10.2023, takes place in the Devaswom land of Thootha
Bhagavathy Temple.

139. In the interim order dated 20.10.2023 in
W.P.(C)N0.28126 of 2023, this Court extracted the photographs of
the newly constructed building of ‘CPI(M) Thootha Town Branch’,
the inauguration of which was scheduled to be held on
21.10.2023, showing the steps leading to the newly constructed
building, which are of recent origin. In respect of the said
construction, the Station House Officer, Cherpulasserry Police
Station received two complaints dated 03.02.2023 and
25.08.2023 made by Thootha Bhagavathy Kshetra Raksha

Samithi. One complaint was regarding the cutting and removal of

a teak tree standing in the temple property and another complaint

was regarding cutting open a pathway in the Devaswom land as a

passage to the newly constructed building of ‘CPI(M) Thootha

Town Branch’. The photographs marked as Ext.P15 in




117
W.P.(C)N0.38468 of 2023

W.P.(C)N0.28126 of 2023, which are extracted in the order of this

Court dated 28.10.2023, are extracted hereunder;

140. In paragraph 11 of the interim order dated 20.10.2023
in W.P.(C)N0.28126 of 2023, this Court noticed that the above

photographs prima facie show that the steps leading to the newly

constructed building are of recent origin. Paragraph 11 of that

order reads thus;
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“11. The learned Senior Government Pleader, on instructions
from the additional 24t respondent, Station House Officer,
Cherpulassery Police Station, would submit that subsequent
to the order of this Court dated 25.08.2023, the Station
House Officer received two complaints dated 03.02.2023
and 25.08.2023 made by Thootha Bhagavathy Kshethra
Raksha Samithi. One complaint is regarding the cutting and
removal of a teak tree standing in the temple property and
another complaint is regarding cutting open a pathway in
the Devaswom land as passage to the newly constructed
building. The photographs reproduced hereinbefore at

paragraph No.2 prima facie show that the steps leading to

the newly constructed building are of recent origin.”

(underline supplied)
141. In paragraph 17 of the interim order dated 20.10.2023

in W.P.(C)N0.28126 of 2023, this Court noticed that it is the duty

of the trustees of Thootha Bhagavathi Temple to be faithful to the

Devaswom and manage, protect and safequard the interest and

properties of the Devaswom, with reasonable diligence. Therefore,

the Malabar Devaswom Board and its officials are duty-bound to
exercise their supervisory control in order to ensure that the
interests and properties of the Devaswom are protected and
safeguarded by its trustees and the employees of the Devaswom.

Any act of ‘fence eating the crops’ should be dealt with sternly.

142. During the pendency of W.P.(C)N0.28126 of 2023

another devotee of Goddess Bhagavathi of Thootha Bhagavathi
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Temple filed W.P.(C)No0.475 of 2024, seeking a writ of certiorari to
quash the order dated 21.11.2023 (Ext.P1 order in that writ
petition) issued by the Assistant Commissioner, on behalf of the
Area Committee of Malabar Devaswom Board, whereby
respondents 5 to 8 therein are appointed as non-hereditary
trustees of Thootha Bhagavathi Temple.

143. In W.P.(C)No0.475 of 2024, it is alleged that respondents
5 to 8 therein are active politicians in the locality and they are
disqualified to be appointed as non-hereditary trustees, in view of
the law laid down by this Court in Chathu Achan v. State of
Kerala [2022 (6) KLT 388] and in Anantha Narayanan v.
Malabar Devaswom Board and others [2023:KER:9966].
The 5t respondent therein is a member of CPI(M) Thootha Town
Branch Committee; the 6% respondent therein is a member of
CPI(M) Nalalumkunnu Branch Committee; the 7t respondent
therein is a member of CPI(M) Thootha Town Branch Committee;
and the 8™ respondent therein is a member of CPI(M)
Moochithottam Branch Committee.

144. In W.P.(C)No0.475 of 2024, this Court granted an interim
order dated 12.01.2024 staying the operation of the order dated
21.11.2023 (Ext.P1) issued by the Assistant Commissioner, on

behalf of the Area Committee, for a period of two weeks, thereby
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restraining respondents 5 to 8 from acting as non-hereditary
trustees of Thootha Bhagavathi Temple. The said interim order,
which was extended from time to time is still in force.
W.P.(C)N0.28126 of 2023 and W.P.(C)No0.475 of 2024 were listed
along with this writ petition on 27.02.2024 and also on the
subsequent posting dates, till those cases were delinked, as
service of notice is not complete on W.P.(C)N0.28126 of 2023.
145. In A.A. Gopalakrishnan v. Cochin Devaswom
Board [(2007) 7 SCC 482] a Three-Judge Bench of the Apex
Court held that the properties of deities, temples and Devaswom
Boards require to be protected and safeguarded by their
trustees/archakas/shebaits/employees. Instances are many
where persons entrusted with the duty of managing and
safeguarding the properties of temples, deities and Devaswom
Boards have usurped and misappropriated such properties by
setting up false claims of ownership or tenancy or adverse
possession. This is possible only with the passive or active

collusion of the authorities concerned. Such acts of ‘fence eating

the crops’ should be dealt with sternly. The Government, members

or trustees of boards/trusts, and devotees should be vigilant to

prevent any such usurpation or encroachment. It is also the duty
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of courts to protect and safeguard the properties of religious and
charitable institutions from wrongful claims or misappropriation.
146. In Travancore Devaswom Board v. Mohanan Nair
[(2013) 3 KLT 132] a Division Bench of this Court noticed that
in A.A. Gopalakrishnan [(2007) 7 SCC 482] a Three-Judge

Bench of the Apex Court emphasised that it is the duty of the

courts to protect and safequard the interest and properties of the

religious and charitable institutions. The Division Bench further

noticed that the relevant principles under the Hindu law will show
that the deity is always treated similar to that of a minor and there
are some points of similarity between a minor and a Hindu idol.
The High Court is the guardian of the deity and apart from the
revisional jurisdiction under Section 103 of the Kerala Land
Reforms Act, 1963, the High Court has inherent jurisdiction and

the doctrine of parens patriae will also apply in exercising the

jurisdiction.

147. Sree Vairamcode Bhagavathi Devaswom is a controlled
institution under the Malabar Devaswom Board, which is a listed
temple in notification No.HR 3/5691/93 dated 15.02.1994 issued
by the Commissioner of erstwhile Hindu Religious and Charitable
Endowments (Administration) Department. As held in the

decisions referred to supra, it is the duty of the non-hereditary
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trustees to be faithful to the Devaswom and manage, protect and

safequard the interest and properties of the Devaswom, with

reasonable diligence. The Malabar Devaswom Board and its

officials are duty-bound to exercise their supervisory control in

order to ensure that the interests and properties of the Devaswom

are protected and safequarded by its non-hereditary trustees and

the employees of the Devaswom. Any act of ‘fence eating the

crops’ should be dealt with sternly by the Board and its officials.
148. As already noticed hereinbefore, in view of the

provisions contained in Chapter II of the Act of 1951, as amended

by the Amendment Act of 2008, the Malabar Devaswom Board and

the authorities under the Board, including the Commissioner, have

essentially the duty and obligation to act in trust. In view of the
provisions contained in Section 24 of the Act, the trustee of every
religious institution is bound to administer its affairs and to apply

its funds and properties in accordance with the terms of the trust,

the usage of the institution and all lawful directions which a

competent authority may issue in respect thereof and as carefully

as a man of ordinary prudence would deal with such affairs, funds

and properties if they were his own. Therefore, in the matter of

the appointment of non-hereditary trustees in religious

institutions, the competent authority in the Board has a duty to
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act fairly, and the fairness in the action must be demonstrable
from the records and also the decision. The decision taken by the
competent authority should disclose an assessment of the
comparative merits and demerits of the applicants, with specific
reference to the disqualification and eligibility clauses provided in
the guidelines dated 18.05.2004 issued by the Commissioner of
the erstwhile Hindu Religious and Charitable Endowments
(Administration) Department, and the files should disclose the
manner in which such an assessment has been made by the
competent authority.

149. As already noticed hereinbefore, it is after the decision
of the Division Bench in K.P. Vasudevan Namboothiri (supra)
that the Commissioner of the erstwhile Hindu Religious and
Charitable Endowments (Administration) Department issued
guidelines dated 18.05.2004 for the selection of non-hereditary
trustees in the Malabar area under the control of that Department.
That guidelines were issued by the Commissioner of the erstwhile
Hindu Religious and Charitable Endowments (Administration)
Department, who was exercising the powers under the Act of
1951, presently exercised by the Malabar Devaswom Board, after
its constitution by the Amendment Act of 2008. Till the framing of

statutory rules in the exercise of the powers under the Act, the



124
W.P.(C)No0.38468 of 2023

aforesaid guidelines issued by the Commissioner of the erstwhile
Hindu Religious and Charitable Endowments (Administration)
Department, would govern the field.

150. In view of the provisions contained in clause (a) of the
guidelines dated 18.05.2004, a person appointed as a non-

hereditary trustee shall be ordinarily a resident in the Taluk in

which the temple is situated. As per clause (b), he shall be a

person who is in the habit of visiting the temple usually. As per

clause (c), he shall be a person believing in idol worship, and

persons who are actively working for the welfare of the temple/

temples may be given preference. In view of the provisions
contained in clause (d) of the guidelines, the following category of
persons need not be considered for appointment ordinarily (i) busy

professionals; (ii) active politicians and office bearers of political

parties; (iii) persons who had encroached Devaswom lands or
against whom Devaswom has filed cases in a court of law; and
(iv) persons who had filed litigations against the Devaswom. As
per clause (e) of the guidelines, when the comparative merits and
demerits are difficult to decide as above, the educational
qualification shall be taken as a determinant factor.

151. As per clause (f) of the guidelines dated 18.05.2004,

while making an appointment, as far as possible, persons who can
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work as a team for the welfare and development activities of the

temple shall be appointed. As per clause (i) of the guidelines, in
case appointments are made, not in accordance with these

guidelines, the reason therefor shall be recorded. The report of

the officer conducting an enquiry as to the suitability of the

applicants shall contain specific remarks with regard to the above

points. Therefore, any appointments made by the 2" respondent
Commissioner, Malabar Devaswom Board or the concerned Area
Committee, as the case may be, as non-hereditary trustees of
Devaswoms/Temples which are controlled institutions under the

Malabar Devaswom Board, shall be strictly in terms of the

disqualification and eligibility clauses in the quidelines dated

18.05.2004 issued by the Commissioner of the erstwhile Hindu
Religious and Charitable Endowments (Administration)
Department and the law laid down by this Court in Chathu Achan
[2022 (6) KLT 388] and Anantha Narayanan [2023:KER:
9966], after eliminating active politicians and office bearers of
political parties, busy professionals, etc. from the zone of
consideration.

152. A fair and transparent mechanism in the matter of

appointment of non-hereditary trustees in Devaswoms/Temples,

till rules are made under the Act:- As already noticed hereinbefore,
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the applications received pursuant to Ext.P1 notification dated
19.01.2022 issued by the 2" respondent Commissioner, Malabar
Devaswom Board, were forwarded by the Assistant Commissioner
to the 2" respondent Commissioner along with a report dated
23.08.2023 of the Inspector, Manjeri Division. The report dated
11.09.2023 of the Assistant Commissioner is nothing but a
verbatim reproduction of the conclusion of the Inspector in his
report dated 23.08.2023. That report was placed before the Board
along with an endorsement regarding the decision taken by the
Establishment Standing Committee to make a recommendation to
the Board. Thereafter, the Board vide decision No.7 dated
17.10.2023 decided to appoint respondents 5 to 8 as non-
hereditary trustees of Sree Vairamcode Bhagavathi Devaswom for
a period of two years, based on which the 2" respondent
Commissioner issued Ext.P8 order dated 25.10.2023.

153. During the course of arguments, the submission made
by the learned Senior Counsel for Malabar Devaswom Board is
that, though the appointment of non-hereditary trustees in the
controlled institutions under the Malabar Devaswom Board has to
be made by the 2" respondent Commissioner in view of the
provisions contained in Section 39 of the Act, considering the fact

that more than one thousand temples are controlled institutions
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under the Board, with the limited administrative set up in the
Board, it is not feasible for the Commissioner to have direct
involvement in the process of selection of non-hereditary trustees
of such institutions.

154. Having considered the submissions made by the
learned Senior Counsel for Malabar Devaswom Board on the above
aspect, we deem it appropriate to issue the following directions in
the matter of appointment of non-hereditary trustees in
Devaswoms/Temples, which are controlled institutions under the
Malabar Devaswom Board, in order to ensure a fair and
transparent mechanism for such appointment, taking into
consideration the requirements of the provisions contained in the
Madras Hindu Religious and Charitable Institutions Act, till rules
are made for that purpose under the said Act.

(i) The notifications issued for the appointment as non-
hereditary trustees in Devaswoms/Temples, which are
controlled institutions under the Malabar Devaswom Board,
shall be published in a local daily having wide circulation.
The notification shall also be published in the notice board
of the Devaswom/Temple, at a prominent place, for the
information of the devotees, and also in the notice board of
the concerned Local Self-Government Institution and the
Village Office.

(i) Once applications are received, the details of the

applicants shall be exhibited on the notice board of the
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Devaswom/Temple, at a prominent place, so as to enable
the devotees to point out the disqualifications, if any, of any
of the applicants, by submitting written objections before
the 2" respondent Commissioner or the concerned Area
Committee, as the case may be, furnishing therewith their
name, address and mobile number. Those objections shall
also be dealt with appropriately by the 2" respondent
Commissioner or the concerned Area Committee, as the
case may be, after obtaining individual reports on those
complaints from the concerned Divisional Inspector.

(iii) In the case of Devaswoms/Temples in which
appointment of non-hereditary trustees is made by the
concerned Area Committee, the evaluation of the applicants
with reference to the report of the concerned Divisional
Inspector shall be made by a Committee consisting of a
member of the Area Committee to be nominated by its
Chairman, the concerned Assistant Commissioner and the
hereditary trustee of the Devaswom/Temple. In the absence
of a hereditary trustee, the Tantri or Melsanthi of the
Devaswom/Temple shall be a member of that Committee.
The said Committee shall have a comparative assessment
of the applicants with specific reference to the eligibilities
and disqualifications provided in the guidelines dated
18.05.2004 issued by the Commissioner of the erstwhile
Hindu Religious and Charitable Endowments
(Administration) Department and the said assessment shall
be the basis for the appointment of non-hereditary trustees
by the concerned Area Committee.

(iv) In the case of Devaswoms/Temples in which
appointment of non-hereditary trustees is made by the 2

respondent Commissioner, Malabar Devaswom Board, the
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evaluation of the applicants with reference to the report of
the concerned Divisional Inspector shall be made by a
Committee consisting of a member of the concerned Area
Committee to be nominated by the Commissioner, the
concerned Assistant Commissioner and the hereditary
trustee of the Devaswom/Temple. In the absence of a
hereditary trustee, the Tantri or Melsanthi of the
Devaswom/Temple shall be a member of that Committee.
The said Committee shall have a comparative assessment
of the applicants with specific reference to the eligibilities
and disqualifications provided in the guidelines dated
18.05.2004 issued by the Commissioner of the erstwhile
Hindu Religious and Charitable Endowments
(Administration) Department and the said assessment shall
be the basis for the appointment of non-hereditary trustees
by the Commissioner, Malabar Devaswom Board.

In the above circumstances, this writ petition is disposed of
by setting aside Ext.P8 order dated 25.10.2023 of the 2nd
respondent Commissioner, Malabar Devaswom Board, and by
directing the Commissioner to make appointment as non-
hereditary trustees of Sree Vairamcode Bhagavathi Devaswom,
after a comparative assessment of the applicants by a committee
constituted in terms of the directions contained hereinbefore,
strictly in accordance with law and taking note of the law laid down
hereinbefore and also that laid down in Chathu Achan [2022 (6)

KLT 388] and Anantha Narayanan [2023:KER:9966]. The
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exercise in this regard shall be undertaken and completed, as
expeditiously as possible, at any rate, within a period of two
months from the date of receipt of a certified copy of this
judgment. The rival contentions raised by the petitioner and
respondents 5 to 8 on the disqualification in terms of the
guidelines dated 18.05.2004 are left open to be raised before the

2"d respondent Commissioner at the appropriate stage.

Sd/-

ANIL K. NARENDRAN, JUDGE

Sd/-
HARISANKAR V. MENON, JUDGE

bkn/AV

The ‘Section 9" mentioned in lines 1, 2, 7 and 13 of paragraph 31 at
page Nos.24 and 25 of the judgment dated 18.04.2024 in
W.P.(C)N0.38468/2023 is corrected and substituted with ‘Section 28’ as
per the order dated 16.10.2024 in W.P.(C)N0.38468/2023.

Sd/-
JOINT REGISTRAR
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APPENDIX OF WP (C) 38468/2023

PETITIONER EXHIBITS

Exhibit P1 TRUE COPY OF NOTIFICATION NO.
J7/2319/2019/MDB DATED 19-1-2022,

Exhibit P2 TRUE COPY OF THE APPLICATION SUBMITTED BY THE
PETITIONER BEFORE THE 2ND RESPONDENT DATED
NIL,

Exhibit P3 TRUE COPY OF THE APPLICATION SUBMITTED BY THE

5TH RESPONDENT DATED 10/02/2022

Exhibit P4 TRUE COPY OF THE APPLICATION SUBMITTED BY THE
6TH RESPONDENT DATED 09/02/2022

Exhibit P5 TRUE COPY OF THE FACEBOOK POST OF THE 6TH
RESPONDENT DILEEPKUMAR

Exhibit P6 TRUE COPY OF THE INTERIM ORDER IN WP(C) NO.
8226/2022 DATED 18/08/2023

Exhibit P7 TRUE COPY OF THE JUDGMENT IN WP(C) NO.
8226/2022 DATED 29/09/2023

Exhibit P8 TRUE COPY OF THE PROCEEDINGS OF THE 2ND
RESPONDENT DATED 25/10/2023, NO.
J7/2319/2019/M.D.B (KDIS)

Exhibit P9 TRUE COPY OF THE FACEBOOK POSTS IN RESPECT OF
THE 8TH RESPONDENT

RESPONDENT EXHIBITS

Exhibit R4 (a) True copy of the complaint of the temple

employees against the 7th respondent dated
01.11.2023, which was been forwarded by me on
05.11.23 to the 2nd respondent

Exhibit R4 (b) True copy of the complaint of the Executive
Officer, who is the Secretary of the Trustee
Board dated 10.11.2023 addressed to the 2nd
respondent

Exhibit R6 (D) A true copy of the photograph of the
petitioner on the stage of INTUC Convention
on 3.11.2023
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Exhibit R6 ()

Exhibit R6 (B)

Exhibit R6 (C)

EXT.R7 (a)

Exhibit R8 (a)

Exhibit RS (b)

Exhibit R8(c)

Exhibit R7 (b)

Exhibit R8(d)
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True copy of a news that appeared on the
online media called Athavanad Media on
19.09.2021

A true copy of the Facebook post by Mr.
Abraham Robin D Daniel dated 15.10.2020
containing a poster purported to be published
by the KPSTA (Kerala Private School Teachers
Association)

A true copy of the photograph of the
petitioner attending the function of
Thalakkad INTUC Convention, on 23-09-2023

TRUE COPY OF THE COMPLAINT DATED 08/12/2023
SUBMITTED BY THE EMPLOYEE OF THE TEMPLE
BEFORE THE 2ND RESPONDENT

True copy of the poster published by KPSTA,
Tirur Sub-District Committee to praise the
petitioner

True copy of the Facebook particulars
published by the petitioner himself

Photograph taken on 03.11.2023, with the
petitioner

TRUE COPY OF THE ABOVE LETTER, RECEIVED UNDER
RIGHT TO INFORMATION DATED 21/10/2021

A true copy of the guideline dated 18.05.2004
issued by the 2nd Respondent



