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JUDGMENT 

Anil K. Narendran, J.                                                                     “CR”          

 The petitioner, who is a devotee of Sree Vairamcode 

Bhagavathi Devaswom, Thirunavaya, in Malappuram District, 

which is a controlled institution under the 1st respondent Malabar 

Devaswom Board, has filed this writ petition under Article 226 of 

the Constitution of India seeking a writ of certiorari to quash 

Ext.P8 order dated 25.10.2023 of the 2nd respondent 

Commissioner, Malabar Devaswom Board, whereby respondents 5 

to 8 herein have been appointed as non-hereditary trustees in the 

Board of Trustees of that Devaswom. The petitioner has also 

sought for a writ of mandamus commanding the 2nd respondent 

Commissioner to appoint non-hereditary trustees in Sree 

Vairamcode Bhagavathi Devaswom, in terms of valid applications 

remaining pursuant to Ext.P1 notification dated 19.01.2022, 

within a time frame to be fixed by this Court; and a writ of 

mandamus commanding the 2nd respondent Commissioner to 

issue an appropriate order constituting a selection committee for 

appointment of non-hereditary trustees in the temples 

(Devaswoms), which are controlled institutions under the Malabar 

Devaswom Board, including the nominee of the Commissioner, 

Executive Officer of the Devaswom, the Thantri, Melsanthi and 
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hereditary trustee of the Devaswom, within a time frame to be 

fixed by this Court, and ensure that further selection of non-

hereditary trustees are made in terms of the same. 

 2. The petitioner submitted Ext.P2 application before the 

2nd respondent Commissioner, pursuant to Ext.P1 notification 

dated 19.01.2022, for appointment as non-hereditary trustee of 

Sree Vairamcode Bhagavathi Devaswom. Respondents 5 and 6 

have also submitted applications, i.e., Exts.P3 and P4 applications, 

pursuant to the said notification. Altogether 23 applications were 

received pursuant to Ext.P1 notification. Alleging that the 2nd 

respondent is attempting to appoint active politicians and office 

bearers of the ruling party as non-hereditary trustees, pursuant 

to Ext.P1 notification, the petitioner, along with another devotee 

by name Velayudhan, approached this Court in W.P.(C)No.8226 of 

2022. That writ petition was disposed of by Ext.P7 judgment dated 

29.09.2023 - Muraleedharan M. and another v. Malabar 

Devaswom Board and others [2023:KER:65964] - whereby 

the 2nd respondent Commissioner and the concerned Area 

Committee of Malabar Devaswom Board were directed to proceed 

with the appointment of non-hereditary trustees in Sree 

Vairamcode Bhagavathi Devaswom, strictly in terms of the 

disqualification and eligibility clauses in Ext.P1 notification dated 
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19.01.2022, and also the law laid down by this Court in Chathu 

Achan K. v. State of Kerala [2022 (6) KLT 388] and Anantha 

Narayanan and another v. Malabar Devaswom Board and 

others [2023:KER: 9966 : 2023 KLT OnLine 1195 : 2023 SCC 

OnLine Ker. 1022].  

3. In the writ petition, the grievance of the petitioner is 

that in total disregard to the directions issued by this Court in 

Muraleedharan M. [2023:KER:65964] - Ext.P7 judgment 

dated 29.03.2023 in W.P.(C)No.8226 of 2022 - the 2nd respondent 

Commissioner issued Ext.P8 order dated 25.10.2023, whereby the 

5th respondent, who is a busy professional; respondents 6 and 8, 

who are active politicians; and the 7th respondent, who is having 

no interest in Sree Vairamcode Bhagavathi Devaswom, have been 

appointed as non-hereditary trustees. The 6th respondent was a 

party to W.P.(C)No.8226 of 2022. In that writ petition, it was 

specifically pointed out that the 6th respondent is an active 

politician and office bearer of the ruling party. In support of that 

contention, Ext.P8 Facebook post is produced along with that writ 

petition [Ext.P5 in this writ petition]. The 6th respondent is an 

active politician and the Local Committee Secretary of CPI(M), 

Chandanakkavu Branch. The document marked as Ext.P9 in this 

writ petition is a Facebook post of the 8th respondent, in order to 
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show that he is an active politician and office bearer of All India 

Youth Federation (AIYF) and Mandalam President of Thiroor 

Assembly Constituency. The 5th respondent is a busy professional, 

who is a Medical Representative full-time in the field of distribution 

of medicines and allied activities. The 7th respondent filed cases 

against Sree Vairamcode Bhagavathi Devaswom before this Court 

and various other courts and acted against the interest of the 

Devaswom. He has studied only up to VII Standard. After the 

appointment as a non-hereditary trustee of the Devaswom, the 7th 

respondent started misbehaving against the temple staff and 

created all sorts of problems in the temple. 

  4. On 20.11.2023, when this writ petition came up for 

admission, the learned Standing Counsel for Malabar Devaswom 

Board took notice on admission for respondents 1 to 3. Urgent 

notice on admission by special messenger was ordered to 

respondents 4 to 8, returnable by 27.11.2023. By the order dated 

20.11.2023, this Court granted an interim stay of Ext.P8 order 

dated 25.10.2023 of the 2nd respondent Commissioner, insofar as 

it relates to the appointment of respondents 6 and 8, and the said 

respondents are restrained from functioning as non-hereditary 

trustees of Sree Vairamcode Bhagavathi Devaswom, for a period 

of one month. The interim order granted on 20.11.2023 was 



8 

W.P.(C)No.38468 of 2023 

 

extended from time to time. 

 5. On 27.11.2023, when this writ petition came up for 

consideration, the 4th respondent Executive Officer and the 8th 

respondent non-hereditary trustees entered appearance through 

their respective counsel. 

 6. The 6th respondent has filed a counter affidavit dated 

08.12.2023, opposing the reliefs sought for in this writ petition, 

producing therewith Exts.R6(A) to R6(D) documents. In the 

counter affidavit, it is stated that at one point in time he was 

actively associating with the work of CPI(M). For one term, he was 

elected as the Branch Secretary of Chandanakkavu Branch of 

CPI(M). He discontinued active work in that political party.  He is 

no longer an office bearer of CPI(M). He discontinued active 

association with CPI(M) for the last couple of years. In September 

2021, his term as Secretary of Chandanakkavu Branch of CPI(M) 

was over, and one Rahul S. Prabhu took charge as the Secretary 

of that Branch, as evident from Ext.R6(A) news report that 

appeared on 19.01.2021 in an online media called ‘Athavanad 

Media’. In order to show that the petitioner is the Secretary of 

Tirur Block Congress Committee, the 6th respondent has placed on 

record Ext.R6(B) Facebook post by one Abraham Robin D. Daniel, 

dated 15.10.2020, containing a poster published by Kerala 
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Pradesh School Teachers Association, which is a trade union 

having clear political affiliation to the Indian National Congress. In 

order to show that the petitioner has recently participated in the 

INTUC Convention at Thalakkad as a speaker, the 6th respondent 

has placed on record Ext.R6(C) photographs. In that meeting, the 

Mahila Congress Mandalam Committee took charge. In order to 

show that the petitioner attended the INTUC Convention on 

03.11.2023 as a speaker, Ext.R6(D) photograph is placed on 

record. 

 7. The learned Standing Counsel for Malabar Devaswom 

Board has placed on record a counter affidavit dated 10.12.2023, 

on behalf of the 2nd respondent Commissioner, opposing the reliefs 

sought for in this writ petition, wherein it is contended that Ext.P8 

order has been issued after specifically adverting to the 

observations and directions in Ext.P7 judgment of this Court dated 

29.09.2023 in W.P.(C)No.8226 of 2022. Though Ext.P8 order does 

not, in explicit terms, refer to Ext.P7 judgment and directions 

contained therein, the 2nd respondent passed that order after fully 

complying with the directions contained in that judgment and 

considering the factual and legal aspects. In the counter affidavit, 

it is pointed out that the petitioner can challenge Ext.P8 order 

before the State Government by invoking the statutory remedy 
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provided under Section 99 of the Madras Hindu Religious and 

Charitable Endowments Act, 1951. 

 8. The 4th respondent, the Executive Officer of Sree 

Vairamcode Bhagavathi Devaswom, has filed a counter affidavit 

dated 06.12.2023, producing therewith Exts.R4(a) and R4(b) 

documents. The document marked as Ext.R4(a) is a complaint 

dated 01.11.2023 made before the 2nd respondent Commissioner 

by the employees of Sree Vairamcode Bhagavathi Devaswom 

against the 7th respondent, through the 4th respondent. The 4th 

respondent forwarded that complaint to the 2nd respondent along 

with a covering letter dated 05.11.2023. The document marked as 

Ext.R4(b) is a complaint dated 10.11.2023 made by the 4th 

respondent, before the 2nd respondent Commissioner, about the 

behaviour of the 7th respondent in the meetings of the Board of 

Trustees. 

 9. The petitioner has filed a reply affidavit dated 

21.12.2023 to the counter affidavit filed by the 6th respondent, 

wherein it is stated that he was holding the post of Secretary of 

Tirur Block Congress Committee up to 2020 and thereafter, he was 

not an office bearer of any political party. He was the Convener of 

the Kerala Pradesh School Teachers Association, which is only an 

association of employees and not a political party. Since he is not 
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an office bearer of the Mahila Congress, his participation in the 

convention on 23.09.2023 has no relevance. 

 10. The 7th respondent has filed a counter affidavit dated 

18.12.2023, opposing the reliefs sought for in this writ petition, 

producing therewith Ext.R7(a) complaint dated 08.12.2023 made 

by an employee of Sree Vairamcode Bhagavathi Devaswom 

complaining non-payment of subsistence allowance during the 

period of suspension, raising allegations against the 4th 

respondent Executive Officer. 

 11. The 8th respondent has filed a counter affidavit dated 

19.12.2023, opposing the reliefs sought for in this writ petition, 

producing therewith Exts.R8(a) to R8(c) documents. The 

document marked as Ext.R8(a) is a poster published by Kerala 

Pradesh School Teachers Association, Tirur Sub Committee, 

regarding the election of the petitioner as the General Secretary 

of Tirur Block Congress Committee. In the counter affidavit, it is 

alleged that the petitioner is a political activist, who is active in 

‘Balajana Gandhi Darshan Vedi’. He is an office bearer of the 

District Committee of that organisation. He is also the Chairman 

of Gandhidarshan Balajana Vedi Advisory Committee, Malappuram 

District, from 11.03.2020, as evident from Ext.R8(b) Facebook 

post. He is also an active worker of the trade union Indian National 
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Trade Union Congress (INTUC), as evident from Ext.R8(c) 

photograph taken on 03.11.2023. In the counter affidavit it is 

stated that the 8th respondent was working as a Fitness Trainer in 

Abu Dhabi from 2014 to 2020. He returned after losing his job. He 

is presently conducting a small dairy farm with a few cows in his 

residential property. He is interested in the affairs of the temple. 

He is not an active political worker or an office bearer of a political 

party. The allegation raised against him is regarding his connection 

with the All India Youth Federation (AIYF), which is not a political 

organisation as referred to in Ext.P1 notification.  The AIYF is an 

organisation of the youth. In the counter affidavit, it is contended 

that, Ext.P1 guidelines are issued without an enabling power to do 

so. The 2nd respondent Commissioner has issued the said 

guidelines in violation of the parental statute, especially the 

provisions contained in Section 46 of the Madras Hindu Religious 

and Charitable Endowments Act, 1951. Therefore, Ext.P1 has to 

be ignored. 

 12. The petitioner has filed a reply affidavit dated 

21.12.2023 to the counter affidavit filed by the 2nd respondent, 

wherein it is stated that Ext.P8 order of the 2nd respondent 

Commissioner does not say anything about Ext.P7 judgment of 

this Court in Muraleedharan M. [2023:KER:65964]. The said 
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order does not even refer to the directions issued by this Court in 

that judgment. Since the 2nd respondent flouted the directions 

contained in Ext.P7 judgment while passing Ext.P8 order, the 

alternative remedy available under the statute will not be a bar in 

the petitioner invoking the writ jurisdiction of this Court under 

Article 226 of the Constitution of India. In the reply affidavit, the 

petitioner has pointed out that the counter affidavit filed by the 4th 

respondent Executive Officer discloses a sorry state of affairs in 

Sree Vairamcode Bhagavathi Devaswom, at the instance of the 7th 

respondent, who misbehaved towards the staff of the Devaswom. 

He also misbehaved in the first meeting of the Board of Trustees 

of the Devaswom. On account of the filing of the counter affidavit 

dated 06.12.2023, the Executive Officer has been transferred from 

that Devaswom, based on an order passed by the 2nd respondent 

Commissioner. 

   13. The petitioner has filed a reply affidavit dated 

21.12.2023 to the counter affidavit filed by the 8th respondent, 

wherein it is stated that the petitioner was holding the post of 

Secretary of Tirur Block Congress Committee up to the year 2020. 

Thereafter, he is not an office bearer of any political party. He was 

the Convener of the Kerala Pradesh School Teachers Association, 

which is only an association of employees and not a political party. 
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Ext.R8(a) poster produced along with the counter affidavit filed by 

the 8th respondent is of the year 2020. The Gandhi Darshan Vedi 

mentioned in Ext.R8(b) Facebook post and Ext.R8(c) photograph 

is not a political organisation owing allegiance to any political party. 

In the counter affidavit dated 19.12.2023, the 8th respondent has 

not disputed the fact that he is the Mandalam Secretary of AIYF, 

which is the youth federation of CPI(M).  The 8th respondent 

declared on 24.05.2023 in Ext.P9 Facebook post that he was 

elected as a non-hereditary trustee of Sree Vairamcode 

Bhagavathi Devaswom. In the photograph, the 8th respondent is 

moving with a red cap and flag. 

 14. The 7th respondent has filed I.A.No.2 of 2024 for 

accepting Ext.R7(b) letter dated 21.10.2021 of the 2nd respondent 

Commissioner, addressed to the 4th respondent Executive Officer, 

Sree Vairamcode Bhagavathi Devaswom, obtained under the 

provisions of the Right to Information Act, 2005. 

 15. The 8th respondent has filed an additional affidavit 

dated 03.04.2024, producing therewith Ext.R8(d) guidelines dated 

18.05.2024 issued by the 2nd respondent Commissioner, which is 

one issued pursuant to the direction contained in the judgment of 

this Court dated 01.04.2004 in O.P.No.6131 of 2003 - P.S. 

Raveendran v. State of Kerala and others [2007 (3) KHC 
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780]. Relying on the said judgment, it is contended that the said 

guidelines are issued without any enabling power. 

  16. On 09.04.2024, this writ petition was listed along with 

W.P.(C)No.28126 of 2023 and 475 of 2024 in respect of Thootha 

Temple, another controlled institution under the Malabar 

Devaswom Board. 

 17. Heard arguments of the learned counsel for the 

petitioner, the learned Senior Counsel for respondents 1 to 3, the 

learned Senior Counsel for the 6th respondent and the respective 

counsel for respondents 7 and 8. On 08.07.2024, the learned 

Standing Counsel for Malabar Devaswom Board handed over the 

files relating to Ext.P8 order dated 25.10.2023 of the 2nd 

respondent Commissioner, which was originally made available for 

the perusal of this Court on 07.03.2024, pursuant to the direction 

contained in the order dated 27.02.2024. The Registry was 

directed to retain the same. 

 18. The learned counsel for the petitioner contended that 

Ext.P8 order dated 25.10.2023 of the 2nd respondent 

Commissioner, Malabar Devaswom Board, is one issued in clear 

violation of the directions contained in Ext.P7 judgment in 

Muraleedharan M. [2023:KER:65964], as contended in 

Ground B of this writ petition. Ext.P7 judgment was one rendered 
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taking note of the law laid down by this Court in Chathu Achan 

K. [2022 (6) KLT 388] and Anantha Narayanan [2023:KER: 

9966]. Respondents 5 to 8 are not legally entitled to be appointed 

as non-hereditary trustees of Sree Vairamcode Bhagavathi 

Devaswom, as per the disqualification and eligibility clauses in 

Ext.P1 notification dated 19.01.2022 issued by the 2nd respondent 

Commissioner.      

 19. The learned Senior Counsel for the 6th respondent and 

the learned counsel for the 8th respondent contended that the writ 

petition does not contain any specific allegations regarding any 

disqualification of respondents 6 and 8 for being appointed as non-

hereditary trustees of Sree Vairamcode Bhagavathi Devaswom, 

with reference to clauses (3) and (4) of Ext.P1 notification dated 

19.01.2022 issued by the 2nd respondent Commissioner. The 

learned counsel for the 7th respondent contended that though a 

higher educational qualification is an added advantage, the fact 

that the 7th respondent had studied only up to VII Standard is not 

a disqualification for being appointed as a non-hereditary trustee 

of the Devaswom. The learned Senior Counsel for Malabar 

Devaswom Board contended that the appointment of respondents 

5 to 8 as non-hereditary trustees of Sree Vairamcode Bhagavathi 

Devaswom is strictly in accordance with law and Ext.P8 order of 
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the 2nd respondent Commissioner is one issued after specifically 

adverting to the observations and directions contained in Ext.P7 

judgment, as stated in paragraph 5 of the counter affidavit filed 

by respondents 1 and 2. The absence of reasons in Ext.P8 order 

would not vitiate the process undertaken by the 2nd respondent 

Commissioner pursuant to Ext.P1 notification. In view of the 

statutory remedy provided under Section 99 of the Madras Hindu 

Religious and Charitable Endowments Act, the petitioner cannot 

challenge Ext.P8 order by invoking the writ jurisdiction of this 

Court under Article 226 of the Constitution of Inda. Further, the 

eligibility criteria prescribed in Ext.P1 notification are at variance 

with the provisions under the Madras Hindu Religious and 

Charitable Endowments Act. The learned counsel for the 8th 

respondent has also raised a collateral challenge against the 

eligibility criteria prescribed in Ext.P1 notification.     

 20. Provisions under the Madras Hindu Religious and 

Charitable Institutions Act, 1951:- The Madras Hindu Religious and 

Charitable Endowments Act, 1951 is enacted to provide for the 

better administration and governance of Hindu Religious and 

Charitable Institutions and Endowments in the State of Madras. 

The Act received the assent of the President on 27.08.1951. By 

the Kerala Adoption of Laws Order, 1956 the provisions under the 
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said Act have been made applicable to Hindu Religious and 

Charitable Institutions and Endowments in the Malabar District.   

21. Clause (11) of Section 6 of the Madras Hindu Religious 

and Charitable Endowments Act defines the term ‘person having 

interest’. As per sub-clause (b) of clause (11) of Section 6, in the 

case of a temple, a person who is entitled to attend at or is in the 

habit of attending the performance of worship or service in the 

temple, or who is entitled to partake or is in the habit of partaking 

in the benefit of the distribution of gifts thereat shall fall under the 

definition of ‘person having interest’. 

22. Clause (9) of Section 6 of the Act defines the term 

‘hereditary trustee’ to mean the trustee of a religious institution 

succession to whose office devolves by hereditary right or is 

regulated by usage or is specifically provided for by the founder, 

so long as such scheme of succession is in force. Clause (19) of 

Section 6 defines the term ‘trustee’ to mean any person or body 

by whatever designation known in whom or in which the 

administration of a religious institution is vested, and includes any 

person or body who or which is liable as if such person or body 

were a trustee. 

23. The provisions contained in Chapter II of the Act were 

substituted by the Madras Hindu Religious and Charitable 
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Endowments (Amendment) Act, 2008 (Act 31 of 2008), which 

deals with the Malabar Devaswom Board and its officers. Section 

7B of the Act deals with qualification for membership in the 

Malabar Devaswom Board. In view of the provisions contained in 

Section 7B, a person shall be qualified for nomination or election 

as a member of the Board only if he is a permanent resident of 

the Malabar area; professes the Hindu religion; is a believer of 

temple worship; and falls within the age criteria prescribed in 

clause (iv) of Section 7B. In view of the provisions under Section 

7C, where a person has been elected or nominated as a member 

of the Board, before entering the office as a member, he shall take 

an oath before the Commissioner of the Board stating that he is a 

person professing Hindu religious rites and is a believer of God 

and temple worship. The provisions under Section 7D deal with 

disqualification for membership and Section 7E deals with 

supervening disqualifications. As per the provisions under Section 

7M, the duties and functions of the Board include a duty to ensure 

proper maintenance and upliftment of Hindu religious institutions 

and to establish and maintain proper facilities in the temples for 

the devotees. In view of the provisions under Section 8 of the Act, 

all the powers and duties under this Act, in respect of various 

religious institutions of the Malabar area, that have been exercised 
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or performed by the Commissioner, Deputy Commissioners, 

Assistant Commissioners and Area Committees before the 

commencement of the Madras Hindu Religious and Charitable 

Endowments (Amendment) Act, 2008 shall vest in the Board, on 

its constitution. Section 8A of the Act deals with supervision and 

control by the Board. As per Section 9 of the Act, the 

Commissioner, etc. to be Hindus. 

24. As per Section 22 of the Act, no person may succeed or 

be appointed to, or hold, the office of the trustee of a religious 

institution, (a) unless he professes the Hindu religion; and (b) 

except in the case of a hereditary trustee, unless he is not less 

than twenty-five and not more than seventy years of age. As per 

Section 23 of the Act, the trustee of a religious institution shall be 

bound to obey all lawful orders issued under the provisions of this 

Act by the Government, Board, the Commissioner, the Deputy 

Commissioner, the Area Committee or the Assistant 

Commissioner. 

25. Section 24 of the Act deals with the care required of the 

trustee and his powers. As per sub-section (1) of Section 24, 

subject to the provisions of the Madras Temple Entry Authorisation 

Act, 1947, the trustee of every religious institution is bound to 

administer its affairs and to apply its funds and properties in 
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accordance with the terms of the trust, the usage of the institution 

and all lawful directions which a competent authority may issue in 

respect thereof and as carefully as a man of ordinary prudence 

would deal with such affairs, funds and properties if they were his 

own. As per sub-section (2) of Section 24, a trustee shall, subject 

to the provisions of the Act be entitled to exercise all powers 

incidental to the provident and beneficial administration of the 

religious institution and to do all things necessary for the due 

performance of the duties imposed on him. As per sub-section (3) 

of Section 24, a trustee shall not be entitled to spend the funds of 

the religious institution for meeting any costs, charges or 

expenses incurred by him in any suit, appeal or application or 

other proceeding for, or incidental to, his removal from office or 

the taking of any disciplinary action against him. As per the 

proviso to sub-section (3) of Section 24, the trustee may 

reimburse himself in respect of such costs, charges or expenses if 

he is specifically permitted to do so by an order passed under 

Section 88. 

26. Section 25 of the Act deals with the preparation of the 

register for all institutions. As per sub-section (1) of Section 25, 

for every religious institution, there shall be prepared and 

maintained a register showing (a) the names of past and present 
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trustees and particulars as to the custom, if any, regarding 

succession to the office of trustee; (b) particulars of the scheme 

of administration and of the dittam or scale of expenditure; (c) the 

names of all offices to which any salary, emolument or perquisite 

is attached and the nature, time and conditions of service in each 

case; (d) the jewels, gold, silver, precious stones, vessels and 

utensils, and other movables belonging to the institution, with 

their estimated value; (e) particulars of all other endowments of 

the institution and of all title deeds and other documents; (f) 

particulars of the idols and other images in or connected with the 

institution, whether intended for worship or for being carried in 

processions; (g) such other particulars as may be required by the 

Commissioner.  

27. As per sub-section (2) of Section 25 of the Act, the 

register shall be prepared, signed and verified by the trustee of 

the institution concerned or by his authorised agent and submitted 

by him to the Commissioner, directly in the case of math, through 

the Area Committee, in case the institution is subject to the 

jurisdiction of an Area Committee, and through the Assistant 

Commissioner in other cases, within three months from the 

commencement of this Act or from the founding of the institution, 

as the case may be, or within such further period as may be 
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allowed by the Commissioner, the Area Committee or the 

Assistant Commissioner. As per the proviso to sub-section (2) of 

Section 25, the said sub-section shall not apply where a register 

so signed and verified has been submitted to the Board before the 

commencement of this Act. 

28. As per sub-section (3) of Section 25, the Area 

Committee or the Assistant Commissioner, if the register is 

submitted through it or him, may, after such inquiry as it or he 

may consider necessary, recommend such alterations, omissions 

or additions in the register as it or he may think fit. As per sub-

section (4) of Section 25, the Commissioner may, after receiving 

the register and recommendations of the Area Committee or of 

the Assistant Commissioner with respect thereto and making such 

further inquiry as he may consider necessary, direct the trustee 

to make such alterations, omissions or additions in the register as 

the Commissioner may deem fit. As per sub-section (5) of Section 

25, the trustee shall carry out the orders of the Commissioner and 

then submit three copies of the register as corrected to the 

Commissioner for approval. As per sub-section (6) of Section 25, 

one copy of the register as approved by the Commissioner shall 

be furnished to the trustee and one to the Area Committee or the 

Assistant Commissioner concerned, if any. 
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29. Section 26 of the Act deals with the annual verification 

of the register, As per Section 26, the trustee or his authorised 

agent shall scrutinise the entries in the register every year and 

submit it to the Commissioner for his approval, directly or through 

the Area Committee or through the Assistant Commissioner as the 

case may require, a verified statement showing the alterations, 

omissions or additions required in the register; and the provisions 

of sub-sections (3) to (6) of Section 25 shall apply in relation to 

such statement as they apply in relation to a register. 

30. Section 27 of the Act deals with furnishing accounts, 

returns, etc., by the trustee. As per sub-section (1) of Section 27, 

the trustee of every religious institution shall furnish to the 

Commissioner such accounts, returns, reports or other 

information relating to the administration of the institution, its 

funds, property or income, or moneys connected therewith, or the 

appropriation thereof, as the Commissioner may require and at 

such time and in such form as he may direct. As per sub-section 

(2) of Section 27, the powers conferred by sub-section (1) may 

also be exercised by the Assistant Commissioner in the case of 

religious institutions other than maths, and by the Area 

Committee in the case of institutions subject to its jurisdiction. 

 31. Section 29 of the Act deals with inspection of properties 
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or documents. As per sub-section (1) of Section 29, the 

Commissioner or any officer or other person deputed by the 

Commissioner in this behalf may inspect all movable and 

immovable property belonging to, and all records, correspondence, 

plans, accounts and other documents relating to any religious 

institution. As per sub-section (2) of Section 29, the powers 

conferred by sub-section (1) may also be exercised, in the case of 

religious institutions other than maths, by the Assistant 

Commissioner and in the case of institutions over which an Area 

Committee has jurisdiction, by any member of the Committee 

authorised by it in this behalf. As per sub-section (3) of Section 

29, it shall be the duty of the trustee of the institution concerned 

and all officers and servants working under him, his agent and any 

person having concern in the administration of the institution, to 

afford all such assistance and facilities as may be necessary or 

reasonably required in regard to any inspection made in pursuance 

of sub-section (1) or sub-section (2), and also to produce for 

inspection any movable property or document referred to in sub-

section (1), if so required. 

 32. Section 29 of the Act deals with the alienation of 

immovable trust property. As per sub-section (1) of Section 29, 

any exchange, sale or mortgage and any lease of any immovable 
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property belonging to, or given or endowed for the purposes of, 

any religious institution shall be null and void unless it is 

sanctioned by the Commissioner as being necessary or beneficial 

to the institution. As per the first proviso to sub-section (1) of 

Section 29, before such sanction is accorded the particulars 

relating to the proposed transaction shall be published in such 

manner as may be prescribed, inviting objections and suggestions 

with respect thereto; and all objections and suggestions received 

from the trustee or other persons having interest shall be duly 

considered by the Commissioner. As per the second proviso to 

sub-section (1) of Section 29, the Commissioner, if he is satisfied 

that owing to any emergency or for some other reason to be 

specified in the order according sanction, it is not reasonably 

practicable to follow the procedure prescribed in the foregoing 

proviso, may, with the previous sanction of the Government, 

dispense with such procedure. 

 33. As per sub-section (2) of Section 29 of the Act, when 

according such sanction, the Commissioner may impose such 

conditions and give such directions as he may deem necessary 

regarding the utilization of the amount raised by the transaction 

the investment thereof and in the case of a mortgage, regarding 

the discharge of the same within a reasonable period. As per sub-



27 

W.P.(C)No.38468 of 2023 

 

section (3) of Section 29, a copy of the order made by the 

Commissioner under this section shall be communicated to the 

State Government and to the trustee and shall be published in 

such manner as may be prescribed. As per sub-section (4) of 

Section 29, the trustee may within three months from the date of 

his receipt of a copy of the order, and any person having interest 

may within three months from the date of the publication of the 

order, appeal to the State Government to modify the order or set 

it aside. As per sub-section (5) of Section 29, nothing contained 

in this section shall apply to the inams referred to in Section 35. 

 34. Section 39 of the Act deals with Trustees and their 

number and term of office. As per sub-section (1) of Section 39, 

where a religious institution included in the list published under 

Section 38 or over which no Area Committee has jurisdiction, has 

no hereditary trustee, the Commissioner shall constitute a Board 

of Trustees consisting of not less than three and not more than 

five persons appointed by him. As per sub-section (2) of Section 

39, where, in the case of any such institution having a hereditary 

trustee or trustees; the Commissioner after notice to such trustee 

or trustees, and after such enquiry as he deems adequate, 

considers for reasons to be recorded, that the affairs of the 

institution are not, and are not likely to be, properly managed by 
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the hereditary trustee or trustees, the Commissioner may, by 

order appoint such number of non-hereditary trustees as he thinks 

necessary, so however that the total number of trustees does not 

exceed five. As per sub-section (3) of Section 39, every trustee 

appointed under sub-section (1) and subject to the result of an 

application, if any, filed under sub-section (4) every non-

hereditary trustee appointed under sub-section (2) shall hold 

office for a term of two years, unless in the meanwhile the trustee 

is removed or dismissed or his resignation is accepted by the 

Commissioner or he otherwise ceases to be a trustee. 

35. As per sub-section (4) of Section 39 of the Act, where 

the Commissioner by order appoints a non-hereditary trustee or 

trustees the hereditary trustee or trustees may, within thirty days 

of the receipt of the order, file an application to the court to set 

aside or modify such order. As per sub-section (5) of Section 39, 

where a vacancy arises in the office of a non-hereditary trustee 

appointed under sub-section (2) the Commissioner shall not fill up 

such a vacancy unless, for reasons to be recorded, he considers it 

necessary to do so. A non-hereditary trustee appointed in the 

vacancy shall be deemed to have been appointed under sub-

section (2), and the provisions of sub-sections (3) and (4) shall 

apply accordingly. 
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 36. Section 40 of the Act deals with the Chairman. As per 

sub-section (1) of Section 40, in the case of a religious institution 

for which a Board of Trustees is constituted under sub-section (1) 

of Section 39, the Board shall elect one of its members to be its 

Chairman. As per sub-section (2) of Section 40, in the case of any 

other religious institution having more than one trustee, the 

trustees of such institution shall elect one of their members to be 

the Chairman. As per sub-section (3) of Section 40, a Chairman 

elected under sub-section (1) or sub-section (2) shall hold office 

for such period as may be prescribed. 

 37. Section 41 of the Act deals with the power of the Area 

Committee to appoint Trustees. As per sub-section (1) of Section 

41, in the case of any religious institution over which an Area 

Committee has jurisdiction, the Area Committee shall have the 

same power to appoint trustees as is vested in the Commissioner 

in the case of a religious institution referred to in Section 39. As 

per the proviso to Sub-section (1) of Section 41, the Area 

Committee may, in the case of any institution which has no 

hereditary trustee, appoint a single trustee. As per sub-section (2) 

of Section 41, the provisions of sub-section (3) of Section 39 and 

Section 40 shall apply to the trustee or trustees appointed, or the 

Board of Trustees constituted, by the Area Committee as they 
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apply in relation to the trustee or trustees appointed, or the Board 

of trustees constituted, by the Commissioner. 

 38. As per Section 42 of the Act, the power to appoint 

trustees under Section 39 or Section 41 Shall be exercisable 

notwithstanding that the scheme, if any, settled, or deemed under 

this Act to have been settled for the institution contains provisions 

to the contrary. 

 39. Section 45 of the Act deals with the power to suspend, 

remove or dismiss trustees. As per sub-section (1) of Section 45, 

the Deputy Commissioner in the case of any religious institution 

over which an Area Committee has jurisdiction, and the 

Commissioner in the case of any other religious institution, may 

suspend, remove or dismiss any hereditary or non-hereditary 

trustee or trustees thereof (a) for persistent default in the 

submission of budgets, accounts, reports or returns, or; (b) for 

wilful disobedience of any lawful order issued under the provisions 

of the Act by the State Government, the Commissioner or Deputy 

Commissioner, the Area Committee or the Assistant 

Commissioner; or (c) for any malfeasance, misfeasance, breach of 

trust or neglect of duty in respect of the trust; or (d) for any 

misappropriation of, or improper dealing with, the properties of 

the institution; or (e) for unsoundness of mind or other mental or 
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physical defect or infirmity which unfits him for discharging the 

functions of the trustee. As per sub-section (2) of Section 45, 

when it is proposed to take action under sub-section (1), the 

Commissioner or the Deputy Commissioner, as the case may be, 

shall frame charges against the trustee concerned and give him 

an opportunity of meeting such charges, of testing the evidence 

in his favour; and the order of suspension, removal or dismissal 

shall state the charges framed against the trustee, his explanation 

and the finding on each charge with the reasons therefor. 

 40. Section 46 of the Act deals with disqualifications of 

trustees. As per sub-section (1) of Section 46, a non-hereditary 

trustee shall cease to hold his office if he (a) is sentenced by a 

Criminal Court to transportation or to imprisonment for a period 

of more than six months, for any offence other than an offence 

not involving moral turpitude, such sentence not having been 

cancelled or reduced to a period of six months or less, or the 

offence not having been pardoned, provided that State 

Government may direct that such sentence shall not operate as a 

disqualification; or (b) applies to be adjudicated or is adjudicated 

an insolvent. As per sub-section (2) of Section 46, in cases of 

doubt or dispute, the Deputy Commissioner shall determine 

whether a trustee is disqualified under sub-section (1) or not. As 
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per sub-section (3) of Section 46, if a hereditary trustee becomes 

subject to any of the disqualifications described in sub-section (1) 

the Deputy Commissioner may supersede the trustee. As per sub-

section (4) of Section 46, any person affected by an order of the 

Deputy Commissioner under sub-section (2) or sub-section (3) 

may, within one month from the date of the receipt of the order 

by him, appeal against the order to the Commissioner. 

 41. Section 47 of the Act deals with filling up of vacancies 

in the office of hereditary trustee. As per sub-section (1) of Section 

47, when a permanent vacancy occurs in the office of the 

hereditary trustee of a religious institution, the next in the line of 

succession shall be entitled to succeed to the office. As per sub-

section (2) of Section 47, when a temporary vacancy occurs in 

such an office by reason of the suspension of the hereditary 

trustee under sub-section (1) of Section 45 or by reason of his 

supersession under sub-section (3) of Section 46, the next in the 

line of succession shall be entitled to succeed and discharge the 

functions of the trustee until his disability ceases.  

42. As per sub-section (3) of Section 47 of the Act, when a 

permanent or temporary vacancy occurs in such an office and 

there is a dispute respecting the right of succession to the office, 

or when such vacancy cannot be filled up immediately, or when a 
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hereditary trustee is a minor and has no guardian fit and willing 

to act as such or there is a dispute respecting the person who is 

entitled to act as guardian, or when a hereditary trustee is by 

reason of unsoundness of mind or other mental or physical defect 

or infirmity unfit for discharging the functions of the trustee, the 

Deputy Commissioner may appoint a fit person to discharge the 

functions of the trustee of the institution until the disability of the 

hereditary trustee ceases or another hereditary trustee succeeds 

to the office or for such shorter term as the Deputy Commissioner 

may direct.  

43. As per Explanation to sub-section (3), in making any 

appointment under this sub-section, the Deputy Commissioner 

shall have due regard to the claims of members of the family, if 

any, entitled to the succession. As per sub-section (4) of Section 

47, any person affected by an order of the Deputy Commissioner 

under sub-section (3) may, within one month from the date of the 

receipt of the order by him, appeal against the order, to the 

Commissioner. As per sub-section (5) of Section 47, nothing in 

this section shall be deemed to affect anything contained in the 

Madras Court of Wards Act, 1902. 

44. The directions contained in Ext.P7 judgment dated 

29.09.2023 - Muraleedharan M. and another v. Malabar 
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Devaswom Board and others [2023:KER:65964]:- Ext.P7 

judgment in Muraleedharan M. [2023:KER:65964] is one 

rendered by a Division Bench of this Court in which one among us 

[Anil K. Narendran, J] was a party.  The petitioner herein along 

with another had approached this Court in that writ petition 

seeking a writ of mandamus commanding the 2nd respondent 

Commissioner to appoint the non-hereditary trustees of Sree 

Vairamcode Bhagavathi Devaswom, Thirunavaya, strictly adhering 

to the disqualifications prescribed in clauses 3(a) to 3(j) of Ext.P1 

notification; a writ of mandamus appointing an Observer from this 

Court to complete the selection process pursuant to Ext.P1 

notification and to file a report in that regard within a time frame 

to be fixed by this Court; a writ of mandamus commanding 

respondents 1 to 3 not to appoint non-hereditary trustees, who 

are having disqualifications as per Ext.P1 notification and to make 

the selection pursuant to Ext.P1 by assessing the merit of the 

candidates and purely on the basis of the same; a writ of 

mandamus commanding the 2nd respondent not to appoint 

respondents 5 to 7 therein as non-hereditary trustees, in the light 

of the documents produced in that writ petition as Exts.P4 to P6; 

and a writ of mandamus commanding the 2nd respondent to 

conduct interview pursuant to Ext.P1 notification and to produce 
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the results of the same before this Court and appoint qualified 

persons as non-hereditary trustees within a time frame to be fixed 

by this Court. 

 45. In W.P.(C)No.8226 of 2022, it was alleged that 

respondents 5 to 7 therein, who are active politicians and office 

bearers, as evident from Exts.P7 to P9 documents in that writ 

petition, are declared and decided to be appointed, even before 

conducting an interview. A list of those persons has already been 

submitted by the ruling party and the interview will be a mockery. 

There are altogether 23 applicants for the post. Four persons have 

to be selected from among the 23. The writ petitioners are fully 

qualified as per Ext.P1 notification and they do not have any 

disqualification enumerated in clauses 3 (a) to (j). The petitioners 

contended that the decision of the Full Bench of this Court in 

Gopalakrishnan Nair v. State of Kerala [1999 (3) KLT 574] 

is squarely applicable to the facts of the case on hand. 

Respondents 1 to 3 are deviating from the prescribed standards 

and the administration of the temple will be in disarray if 

politicians are appointed. Respondents 5 to 7 therein are not 

devotees and not interested in the affairs of the temple. 

 46. Clause 3 of the notification dated 19.01.2022 (Ext.P1) 

issued by the 2nd respondent Commissioner deals with 
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disqualifications and clause (4) deals with the eligibility of a person 

for being appointed as non-hereditary trustee of Sree Vairamcode 

Bhagavathi Devaswom. Clauses (3) and (4) of Ext.P1 notification 

read thus; 

“3. താഴെ പ്രസ്താവി്ച അയ ാഗ്യതകളിൽ ഏഴത്ഝിലുഴ ായനാ, 

എലലായ ാ ഉ്ള ആളുകൾ്ക് നി  ന്തിന് അർഹത ു്ᩂാ 

 ിരി്കുനതലല. അതിനാൽ അവർ അയര്ഷിയ്ക്ᩂതിലല. 

a) സദാചാരദൂഷ്യ ുൾഴെടാ്ത വലല കു്റ്തിനുും നാടുകട്തിൽ 

ശി്ഷ്ᩄയ്കാ, ആറു  ാസ്തിലധിക ാ  ഒരു കാലയ്ത്കു്ള 

തടവുശി്ഷ്ᩄയ്കാ ഒരു പ്കി ിനൽ യകാടതി ശി്ഷി്ചി്ടു്ള 

ആളുകൾ അ്ങഴന ു്ള ശി്ഷ ദുർബലഴെടു്താതിരി്കുകയ ാ 

അഴലല്ഝിൽ ആറു  ാസയ ാ അതിൽ കുറയവാ ആ  ഒരു 

കാലയ്ത്കു ചുരു്കാതിരി്കുകയ ാ അഴലല്ഝിൽ ഗ്വൺഴ ന്് 

അ്ങഴന ു്ള കു്റും  ാൊ്കാതിരി്കുകയ ാ വീ്ᩂുും അഴലല്ഝിൽ 

ആ ശി്ഷ ഒരു അയ ാഗ്യത ാ ി്തീരുനതഴലലനു ഗ്വഴെന്് 

കൽെി്കാതിരി്കുകയ ാ ഴച്യുയപാൾ. 

b) ദീവാളി ാ ി വിധി കല്രി്കഴെടുകയ ാ അഴലല്ഝിൽ 

അ്ങിഴന വിധി കൽെി്ചു കി്ടുനതിന് അയര്ഷി്കുകയ ാ 

ഴച്ᩄതിരി്കുന ആളുകൾ. 

c)  ുപുതഴന വലല ക്ടലാ ികളുയടയ ാ യ്ഷപ്ത്തിയനാടു യചർ്ത് 

പ്രയതയക ദാനസവ്തു്കളുഴടയ ാ പ്ട്ഹികളാ ി്ടു്ള ആളുകൾ. 

d)  ുപുതഴന വലല യ്ഷപ്ത്തിന്ഴറ ുും പ്ട്ഹികളാ ിരി്കുക ുും 

ആ്ᨴ് പ്രകാരും ഏർഴെടു്തഴെ്ട കാരയനിർ്വാഹക 

യബാർഡിനായലാ, അധികാര്ഽ്മായരായലാ നീ്കും ഴച്യുകയ ാ, 

രിരി്ച ്കുകയ ാ ഴച്യഴെടുക ുും ഴച്ᩄത ആളുകൾ. 

e) ഒരു പ്ട്ഹി ുഴട പ്രവൃ്തികൾ നിർ്വഹി്കുനതിന് ത്ങഴള 
അയ ാഗ്യരാ്കി്തീർ്കുന ചി്തപ്ര യ ാ,  ാനസികയ ാ, 
കാ ികയ ാ ആ   ്റു ദൂഷ്യയ ാ, യശഷ്ിയകയടാ ഉ്ള ആളുകൾ. 
f) ഴതാെിൽരര ാ ി തിര്കുരിടി്ചവർ. 
g) സജീവ രാപ്രീ  പ്രവർ്തകർ, രാപ്രീ  രാർ്ടികളുഴട 
ഒയദയാഗ്ിക രദവികൾ വഹി്കുനവർ. 
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h) യദവസവും ്ഽലും/രൂ ി/ ഴക്ടിടും കയ്യറി വർ. 
i) യദവസവ്തിന് താൽരരയ ു്ള വയവഹാര്തിൽ പ്രതി എതിർ 
ക്ഷി ാ ി്ടു്ളവർ. 
j) യദവസവ്തിഴനതിരാ ി വയവഹാരും ഫ ൽ ഴച്ᩄതി്ടു്ളവർ.” 
“4. (a) അയര്ഷകൾ യ്ഷപ്തും ്ഽിതിഴച്യുന താലൂ്കിഴല 
്ഽിരതാ സ്കാരനാ ിരി്കണും, യവാ്ടർ ര്ടിക ിഴല യരയരാ, 
യറഷ്ൻകാർഡിഴല വിലാസയ ാ ഇതിന് ഴതളിവാ ി 
അയര്ഷയ ാഴടാെും ഹാജരായ്ക്ᩂതാണ്. 
(b) അയര്ഷകൾ സാധാരണ ാ ി/രതിവാ ി യ്ഷപ്തും 
സ്മർശി്കുന സവരാവ ു്ള ആളാ ിരി്കണും. 
(c) അയര്ഷകർ വിപ്ഗ്ഹാരാധന ിൽ വിശവസി്കുന 
ആളാ ിരി്കണും. യ്ഷപ്തും/യ്ഷപ്ത്ങളുഴട രുയരാഗ്തി്കുയവ്ᩂി 
സജീവ ാ ി പ്രവർ്തി്കുനവരാ ിരി്കണും. 
(d) വിദയാരയാസ യ ാഗ്യത ഴതളി ി്കുനതിനു്ള യരഖകൾ 
അയര്ഷയ ാഴടാെും ഹാജരാ്കി ിരി്കണും.”  (underline supplied) 

47. Clause 4 of Ext.P1 notification, which deals with the 

eligibility of a person for being appointed as a non-hereditary 

trustee of Sree Vairamcode Bhagavathi Devaswom, makes it 

explicitly clear that the applicant should be a regular worshipper 

of the temple, who is prepared to actively work for the betterment 

of the temple. He should be a permanent resident of the Taluk in 

which the temple is situated, who believes in idolatry. In view of 

the provisions in clause (3) of Ext.P1 notification, active politicians 

or those holding official positions of political parties or those who 

are busy with their employment are disqualified from being 

appointed as non-hereditary trustees of the temple. Sub-clauses 

(a) to (e) and (i) and (j) of clause 3 of Ext.P1 notification deals 

with other disqualifications of a person for being appointed as a 

non-hereditary trustee of the temple. 
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48. In Sreedharan Nambeesan P. v. Commissioner 

Malabar Devaswom Board and Others [2018 (2) KLT 115] 

the issue raised before a Division Bench of this Court was whether 

the hereditary trustee of a temple would have any right to be given 

notice before a non-hereditary trustee is being appointed by the 

Commissioner, Malabar Devaswom Board, under Section 39(5) of 

the Madras Hindu Religious and Charitable Endowments Act, 1951. 

In paragraph 11 of the said judgment, the Division Bench held as 

follows; 

“11. This is not to say that when the Commissioner invokes 

his power under Section 39(5) of the Act the Hereditary 

Trustee is completely divested of any say. The power vested 

with the Commissioner is to act fairly, judiciously and in a 

manner that behooves his office, being the seneschal of the 

various temples and institutions under his command. The 

power of the Commissioner being bridled by the section 

itself, not to act unless there is an imminent necessity to fill 

up the vacancies of Non-hereditary Trustee or Trustees and 

that too after recording such reasons in writing, show the 

implicit care to be invested while acting under its sanction. 

The vacancies are not to be filled under his whim or fancy 

but the Commissioner is clearly obligated to first conclude 

if it is necessary to do so, which can only mean to be a 

situation in which he thinks that the Hereditary Trustee will 

not be sufficient on his own to manage the affairs of the 

temple/institution. The competence and capability of the 

Hereditary Trustee or Trustees thus becomes absolutely 
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relevant and germane when vacancies are sought to be 

filled up in the posts of Non-hereditary Trustees under 

Section 39(5) of the Act and, therefore, the issuance of a 

notice of such intention by the Commissioner to the 

Hereditary Trustee or Trustees, though not specifically 

mentioned in Section 39(5), will be apposite if not to be 

read into its provisions as a concomitant necessity to ensure 

fairness in procedure. The submission of the learned 

Standing Counsel that the Hereditary Trustee need not be 

consulted at all, while acting under Section 39(5), therefore, 

does not appear to be on terra firma forensically.” 

                                                       (underline supplied)  

49. Seeking review of the judgment in Sreedharan 

Nambeesan P.  [2018 (2) KLT 115], the Commissioner 

Malabar Devaswom Board and others filed R.P.No.227 of 2018, 

contending that the words in paragraph 11 of the said judgment 

would give an impression that before acting under Section 39(5) 

of the Act, the competent authority is obligated to obtain the 

concurrence of the hereditary trustee. 

50. In the decision in R.P.No.227 of 2018 - Commissioner, 

Malabar Devaswom Board and others v. Sreedharan 

Nambeesan P. [2018:KER:17236] - the Division Bench clarified 

that in the judgment in Sreedharan Nambeesan P.  [2018 (2) 

KLT 115] what was intended was that the hereditary trustee be 

offered an opportunity to place his views regarding the necessity 
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of filling up the vacancy in the office of the non-hereditary trustee. 

The judgment did not say that the concurrence of the hereditary 

trustee is necessary but only that he may be given the opportunity 

to state why he thinks that there is no necessity for the 

Commissioner to appoint a non-hereditary trustee. The Division 

Bench found this apposite since as per the provisions of Section 

39(5) of the Act the Commissioner shall not fill up a vacancy of a 

non-hereditary trustee unless he considers it necessary to do so. 

It was in the backdrop of this particular provision that the Division 

Bench said that even though the issuance of a notice to the 

hereditary trustee is not mandated or specifically provided under 

Section 39(5) of the Act, it will be desirable, to ensure fairness in 

procedure, that the hereditary trustee is also afforded an 

opportunity to place his views appropriately before final orders are 

passed under Section 39(5). The intention was not that the 

concurrence of the hereditary trustee to the proposal of the 

Commissioner be obtained but merely that he be given an 

opportunity to speak his opinion as to why he feels that there is 

no necessity to appoint a non-hereditary trustee in the temple. It 

is needless to say that since it was not the concurrence of the 

hereditary trustee that is required to be obtained, as per the 

judgment, the only obligation of the Commissioner is to afford the 
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hereditary trustee an opportunity to say why he feels that no 

necessity exists for an order under Section 39(5) of the Act, so 

that any vital information, which is within the domain of the 

hereditary trustee can also be placed for his consideration. The 

Division Bench further clarified that the views of the hereditary 

trustee are not binding on the Commissioner, as per the provisions 

under Section 39(5) of the Act, but merely that such views can 

also be elicited to aid the Commissioner while he takes a decision 

as to whether it is necessary to fill up the vacancy. With the above 

clarification, the Division Bench closed the review petition. 

 51. In Gopinatha Menon (Kenathachan) v. Malabar 

Devaswom Board [2012:KER:16515] a Division Bench of this 

Court held that recourse to Section 39(2) of the Act, is not 

necessary to make an appointment of a non-hereditary trustee on 

any ground referable to the conduct of the hereditary trustee, or 

otherwise, when there is a scheme governing the trust, which 

provides, among other things, for appointment of four non-

hereditary trustees. 

 52. In Chathu Achan K. v. State of Kerala [2022 (6) 

KLT 388] a Division Bench of this Court in which one among us 

[Anil K. Narendran, J] was a party noticed that the decision of the 

Division Bench in Parameshwaran Namboothiri P.M. v. 
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Commissioner, Malabar Devaswom Board [2011 (2) KHC 

719] and Sreedharan Nambissan P. v. Commissioner, 

Malabar Devaswom Board [2018 (2) KLT 115] are in the 

context of the provisions under sub-section (2) of Section 39 of 

the Act, which deals with the appointment of non-hereditary 

trustees in the circumstances stated in sub-section (2), which has 

no application when the appointment of non-hereditary trustees 

in a temple is governed by the provisions under the scheme 

framed under Section 58 of the Act. Sub-section (2) of Section 39 

of the Act relates to the appointment of non-hereditary trustees 

in temples, where there is no scheme framed in terms of Section 

58 of the Act. Once such a scheme is framed, the Malabar 

Devaswom Board has to see that the administration of the temple 

is carried on in accordance with that scheme. 

53. In Gopinatha Menon [2012:KER:16515] the 

Division Bench noticed that the complaint of the petitioner, who is 

the Managing Trustee of the temple in question was that, persons 

who are appointed as non-hereditary trustees are disqualified, as 

they are active politicians or those clouded by allegations referable 

to financial misconduct. The Division Bench observed that, even if 

the persons who have been selected and appointed as non-

hereditary trustees have any such disqualifications, it may be open 
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to the petitioner to move the Commissioner by pointing out such 

disqualifications. The Commissioner will then have to hear the 

petitioner and the persons against whom such allegations are 

made and conclude whether any such disqualification exists, 

warranting the removal of those persons. Therefore, the Division 

Bench dismissed the writ petition in limine, leaving that issue open. 

54. In V. Sudharsanan v. Malabar Devaswom Board 

and others [2012:KER:24089] a Division Bench of this Court 

was dealing with a case in which one of the contentions raised by 

the petitioners was that the persons elected are disqualified from 

being appointed as non-hereditary trustees of the temple, on 

account of their alleged political allegiance and the fact that they 

are active political workers. The Division Bench noticed that the 

said question is essentially a question of fact, which has to be 

decided if any such objection is raised. Such a decision-making 

process has to be undertaken by the appointing authority. 

Therefore, if anyone among the petitioners has any objection or 

complaint in that regard, he may place it before the Malabar 

Devaswom Board, within a period of one month. If any such 

objection or complaint is received, the competent authority will 

issue notice to the non-hereditary trustees concerned and give 

them an opportunity of being heard and take a decision on that 
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issue, in accordance with law. 

55. In Suresh K. v. State of Kerala and others [2021 

(2) KLT 885], a Division Bench of this Court observed that temple 

or its precincts cannot be made a place where political parties 

should look forward to give political asylum to their workers. The 

Division Bench noticed that ours being a highly politically sensitive 

State, hardly any person can be traced, who is completely 

apolitical or who may not have his own independent political views. 

There may be persons having permanent political ideologies or 

views, whereas there may be an equal number of persons who 

hold views according to the issues involved. Perhaps that may be 

the reason why Kerala has become a State of political swinging. 

The Division Bench made it clear that holding political views or 

sympathizing with a political denomination cannot be held as a 

disqualification for nominating anyone to such a post. On the facts 

of the case on hand, the Division Bench held that “even assuming 

that respondents 7 to 9 have some political leaning or rather they 

are sympathizers of a political party, that fact will not disentitle 

them to be considered for appointment as non-hereditary trustees. 

There is a clear distinction between sympathizing with a political 

party and indulging in active participation in the activities of the 

party. The taboo under sub-clause (g) of clause 3 of the 
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notification issued by the Commissioner will be attracted only if 

respondents 7 to 9 are active politicians or are office bearers of a 

political party, for which absolutely no evidence is forthcoming. 

56. In Chathu Achan K. [2022 (6) KLT 388], this Court 

held that the provisions of clauses (3) and (4) of the notification 

issued by the Commissioner make it explicitly clear that, for 

appointment as non-hereditary trustee of the temple, the 

applicant should be a regular worshipper of the temple, who is 

prepared to actively work for the betterment of the temple. He 

should be a permanent resident of the Taluk in which the temple 

situates, who believe in idolatry. Persons who are busy with their 

employment, office bearers of political parties, active politicians or 

those indulging in active participation in the activities of a political 

party cannot aspire appointment as non-hereditary trustee of the 

temple. Therefore, it is for the Commissioner to take necessary 

steps to ensure that any appointment made as non-hereditary 

trustee of the temples under the control of Malabar Devaswom 

Board is strictly in terms of the disqualification and eligibility 

clauses provided in similar notifications. If found necessary, the 

format of the application for appointment as a non-hereditary 

trustee in the temples under the control of Malabar Devaswom 

Board has to be modified in an appropriate manner, by requiring 
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the applicant to furnish particulars in terms of the disqualification 

and eligibility clauses in similar notifications. The Commissioner 

was directed to take necessary steps in this regard, if found 

necessary, after placing it before the Malabar Devaswom Board, 

as expeditiously as possible, at any rate, within a period of one 

month from the date of receipt of a certified copy of that judgment. 

57. In N.E.K. Chandrashekaran Nampoodiripad v. 

Malabar Devaswom Board and others [2023:KER:55922] - 

judgment dated 08.09.2023 in W.P.(C)No.29279 of 2023 - a 

Division Bench of this Court in which one among us [Anil K. 

Narendran, J.] was a party held that in view of the law laid down 

in Chathu Achan K. [2022 (6) KLT 388], for appointment as 

non-hereditary trustee in TTK Devaswom the applicant should be 

a regular worshipper of the temple, who is prepared to actively 

work for the betterment of the temple. He should be a permanent 

resident of the Taluk in which the temple is situated, who believes 

in idolatry. Persons who are busy with their employment, office 

bearers of political parties, active politicians or those indulging in 

active participation in the activities of a political party cannot 

aspire appointment as non-hereditary trustee of TTK Devaswom. 

Therefore, the Commissioner, Malabar Devaswom Board, has to 

ensure that any appointments made as non-hereditary trustees in 
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TTK Devaswom, which is a controlled institution under the Board, 

are strictly in terms of the disqualification and eligibility clauses 

provided in Ext.P1 notification dated 10.07.2023. 

 58. In Anantha Narayanan and another v. Malabar 

Devaswom Board and others [2023:KER: 9966 : 2023 KLT 

OnLine 1195 : 2023 SCC OnLine Ker 1022], a Division Bench 

of this Court in which one among us [Anil K. Narendran, J] was a 

party, held that when clause 3(7) of Ext.R6(a) notification therein 

[clause 3(g) in Ext.P1 notification in this writ petition] issued by 

the Commissioner for appointment as non-hereditary trustees in 

the temples, which are controlled institutions under the Malabar 

Devaswom Board, is considered in the light of the interpretation 

given by this Court in Chathu Achan K. [2022 (6) KLT 388], 

no person actively involved in politics is eligible to be appointed as 

a non-hereditary trustee in a temple. 

59. In Anantha Narayanan [2023:KER:9966] the 

Division Bench noticed that the Oxford Advanced Learners 

Dictionary defines ‘politician’ as “a person whose job is concerned 

with politics, especially as an elected member of the Parliament, 

etc.” Such a technical meaning of the word ‘politician’ cannot be 

accepted to understand clause 3(7) in Ext.R6(a) notification which 

says that active politicians or persons holding official posts in any 
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political party are ineligible. The terms are used disjunctively. So 

persons who are actively involved in politics, whether or not they 

hold any post in a political party, are ineligible. On the facts of the 

case on hand, the Division Bench noticed that respondents 6 to 8 

therein have no case that they have any other profession. It is a 

matter of common knowledge that the functioning of a political 

party and the selection/election of its office bearers is not similar 

to public employment. Whichever be the political party, one who 

is actively involved in the activities of that political party alone is 

ordinarily selected/elected as an office bearer. Having been 

selected as office bearers of the political party/Democratic Youth 

Federation of India (DYFI) before or soon after the appointment 

as non-hereditary trustees, respondents 6 to 8 cannot contend 

that they were not active politicians. In the constitution of DYFI 

[Ext.R6(e)], it is stated that a member of DYFI can work in any 

political party. That does not mean that DYFI does not have any 

political colour. Whether or not it has any affiliation to any 

particular political party, what is evident from the constitution is 

that the area of activities of DYFI is politics and related activities. 

As such it cannot be said that the activities of DYFI are non-

political. 

60. In Anantha Narayanan [2023:KER:9966] the 
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Division Bench noticed that, going by the parameters prescribed 

in notification [Ext.R6(a)], persons who are convicted for more 

than six months for offences involving moral turpitude are alone 

ineligible to be non-hereditary trustees. It is, however, specifically 

prescribed in Ext.R6(a) that persons who apply to be appointed as 

non-hereditary trustees shall be idol worshippers and persons 

having an interest in the advancement of the temple. They should 

also be persons used to be involved in the affairs of the temple. A 

person having reverence and adoration for a deity can alone be 

treated as a worshipper. A person facing criminal prosecution for 

an offence involving moral turpitude cannot be considered a true 

worshipper of that standard required for a person to be appointed 

as a trustee in a temple. A trustee is a person obligated to conduct 

temple affairs in accordance with custom or usage. In A.A. 

Gopalakrishnan v. Cochin Devaswom Board [(2007) 7 SCC 

482] a Three-Judge Bench of the Apex Court explained the 

diligence and devotion a trustee of a temple should have. When 

those are the necessary qualifications required for a person to be 

appointed as a non-hereditary trustee, and the danger of 

appointing unqualified and untrustworthy persons as trustees, the 

Malabar Devaswom Board shall stipulate the eligibility criteria in 

consonance with that. Therefore, the Malabar Devaswom Board 
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was directed to take a decision in that regard before proceeding 

with any new appointment of non-hereditary trustees in the 

temples under it. 

 61. In Muraleedharan M. [2023:KER:65964] - Ext.P7 

judgment dated 29.09.2023 in W.P.(C)No. 8226 of 2022 - the 

Division Bench held that, in view of the law laid down by this Court 

in Chathu Achan K. [2022 (6) KLT 388], for appointment as 

non-hereditary trustee in Sree Vairamcode Bhagavathi Temple, 

Thirunavaya, which is a controlled institution under the Malabar 

Devaswom Board, the applicant should be a regular worshipper of 

the temple, who is prepared to actively work for the betterment 

of the temple. He should be a permanent resident of the Taluk in 

which the temple is situated, who believes in idolatry. Persons who 

are busy with their employment, office bearers of political parties, 

active politicians or those indulging in active participation in the 

activities of a political party cannot aspire to appointment as non-

hereditary trustee of Sree Vairamcode Bhagavathi Temple, 

Thirunavaya. In view of the law laid down by this Court in 

Anantha Narayanan [2023:KER:9966] persons who apply to 

be appointed as non-hereditary trustees shall be idol worshippers 

and persons having an interest in the advancement of the temple. 

Persons who are actively involved in politics, whether or not they 
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hold any post in a political party, are ineligible for appointment as 

non-hereditary trustees of Sree Vairamcode Bhagavathi Temple, 

Thirunavaya. 

62. In paragraph 23 of the judgment in Muraleedharan 

M. [2023:KER:65964], the Division Bench noticed that, during 

the course of arguments, the specific stand taken by the learned 

Standing Counsel for Malabar Devaswom Board was that the 

appointment of non-hereditary trustees of Sree Vairamcode 

Bhagavathi Temple, Thirunavaya, shall be made strictly in terms 

of the disqualification and eligibility clauses provided in Ext.P1 

notification dated 19.01.2022 and also the law laid down in the 

decisions referred to in that judgment. In such circumstances, the 

Division Bench disposed of W.P.(C)No. 8226 of 2022 by directing 

the 2nd respondent Commissioner and the concerned Area 

Committee of Malabar Devaswom Board to proceed with the 

appointment of non-hereditary trustees of Sree Vairamcode 

Bhagavathi Temple, Thirunavaya, strictly in terms of the 

disqualification and eligibility clauses provided in Ext.P1 

notification dated 19.01.2022 and also the law laid down in 

Chathu Achan K. [2022 (6) KLT 388] and Anantha 

Narayanan [2023:KER:9966]. 
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63. Whether absence of reason in Ext.P8 order dated 

25.10.2023 would vitiate the process undertaken by the 2nd 

respondent Commissioner pursuant to Ext.P1 notification dated 

19.01.2022:- Though the specific stand taken in the counter 

affidavit filed by respondents 1 and 2 is that Ext.P8 order dated 

25.10.2023 of the 2nd respondent Commissioner is one issued 

after specifically adverting to the observations and directions in 

Ext.P7 judgment of this Court in Muraleedharan M. 

[2023:KER:65964], it is an admitted fact that Ext.P8 order does 

not even refer to Ext.P7 judgment. 

64.  Relying on the decision of the Apex Court in National 

Highways Authority of India v. Madhukar Kumar [(2022) 

14 SCC 661] the learned Senior Counsel for Malabar Devaswom 

Board contended that the mere absence of reason in Ext.P8 order 

dated 25.10.2023 would not vitiate the process undertaken by the 

2nd respondent Commissioner pursuant to Ext.P1 notification 

dated 19.01.2022, for appointing non-hereditary trustees in the 

trustee board of Sree Vairamcode Bhagavathi Devaswom and the 

selection of respondents 5 to 8 as non-hereditary trustees. It 

would be sufficient that the reasons are found in the files. Further, 

in the absence of a duty to record reasons, the process of selection 

undertaken by the 2nd respondent Commissioner cannot be 
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interfered with in the exercise of writ jurisdiction under Article 226 

of the Constitution of India, for the mere absence of reason in 

Ext.P8 order. 

65. In Madhukar Kumar [(2022) 14 SCC 661] a Two-

Judge Bench of the Apex Court was dealing with an appeal arising 

out of the judgment of a Division Bench of the Patna High Court 

in L.P.A.No.388 of 2015. The said appeal arises out of the 

judgment of a learned Single Judge in W.P.No.5643 of 2012. The 

relief sought in that writ petition was to restrain the construction 

of a toll plaza at 194km of NH-30 in the four-laning of Patna-

Bakhtiyarpur Section, in violation of Rule 8 of the National 

Highways Fee (Determination of Rates and Collection) Rules, 

2008. In the writ petition, it was contended that the National 

Highways Authority of India (NHAI) had not assigned any reason 

for establishing the toll plaza within the Municipal area. Further, 

the establishment of the toll plaza at its present location will cause 

great difficulties to the residents of the locality because they will 

have to cross the toll plaza on many occasions in a day, and on all 

occasions, they will be liable to pay the toll. 

66. In Madhukar Kumar [(2022) 14 SCC 661], on the 

duty to give reasons, the Apex Court noticed that an 

administrative authority exercising judicial or quasi-judicial power 
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must record reasons for its decision. This is subject to the 

exception where the requirement has been expressly or by 

necessary implication done away with. In S.N. Mukherjee v. 

Union of India [(1990) 4 SCC 594] the Constitution Bench 

surveyed the entire case law in this regard and held that except in 

cases where the requirement has been dispensed with expressly 

or by necessary implication, an administrative authority exercising 

judicial or quasi-judicial functions is required to record the 

reasons. The Constitution Bench held further that recording of 

reasons excludes the chances of arbitrariness and ensures a 

degree of fairness in the process of decision-making. The said 

principle would apply equally to all decisions and its applications 

cannot be confined to decisions which are subject to appeal, 

revision or judicial review. It is not required that the reasons 

should be as elaborate as in the decision of a court of law. The 

extent and nature of the reasons would depend on particular facts 

and circumstances. What is necessary is that the reasons are clear 

and explicit so as to indicate that the authority has given due 

consideration to the points in controversy. The need for recording 

of reasons is greater in a case where the order is passed at the 

original stage. The appellate or revisional authority, if it affirms 

such an order, need not give separate reasons. If the appellate or 
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revisional authority disagrees, the reasons must be contained in 

the order under challenge. Thus, it is settled law that the reasons 

are harbinger between the mind of the maker of the order to the 

controversy in question and the decision or conclusion arrived at. 

It also excludes the chances to reach arbitrary, whimsical or 

capricious decisions or conclusions. The reasons assure an inbuilt 

support for the conclusion/decision reached. The order when it 

affects the right of a citizen or a person, irrespective of the fact, 

whether it is quasi-judicial or administrative, fair play requires 

recording of germane and relevant precise reasons. The recording 

of reasons is also an assurance that the authority concerned 

consciously applied its mind to the facts on record. It also aids the 

appellate or revisional authority or the jurisdiction of the High 

Court under Article 226 or the appellate jurisdiction of the Apex 

Court under Article 136 to see whether the authority concerned 

acted fairly and justly to mete out justice to the aggrieved person. 

The applicability of the principles of natural justice is not a rule of 

thumb or a straitjacket formula as an abstract proposition of law. 

It depends on the facts of the case, the nature of the inquiry and 

the effect of the order/decision on the rights of the person and 

attendant circumstances. 
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67. In Madhukar Kumar [(2022) 14 SCC 661], the 

Apex Court noticed that in Rajeev Suri v. Delhi Development 

Authority [(2022) 11 SCC 1], which arose in the context of the 

decision taken to construct a new Parliament building and certain 

other structures, while dealing with the question relating to non-

application of mind, the Court has also dealt with the impact of 

there being no reasons, wherein it was noticed that the rules of 

natural justice are not embodied rules. They are means to an end 

and not end in themselves. The goal of these principles is to 

prevent prejudice. It is from the same source that the requirement 

of application of mind emerges in decision-making process as it 

ensures objectivity in decision-making. In order to ascertain that 

due application of mind has taken place in a decision, the presence 

of reasons on record plays a crucial role. The presence of reasons 

would fulfil the twin objectives of revealing an objective application 

of mind and assisting the adjudicatory body in reviewing the 

decision. 

68. In Rajeev Suri [(2022) 11 SCC 1], the question that 

arose for consideration before the Apex Court was whether the 

statement in the recorded minutes of the Central Vista Committee 

(CVC) meeting “the features of the proposed Parliament building 

should be in sync with the existing Parliament building” is or is not 
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indicative of an application of mind. The Apex Court noticed that, 

in cases when the statute itself provides for an express 

requirement of a reasoned order, it is understandable that the 

absence of reasons would be a violation of a legal requirement and 

thus, illegal. However, in cases when there is no express 

requirement of reasons, the ulterior effect of the absence of 

reasons on the final decision cannot be sealed in a straight-

jacketed manner. Such cases need to be examined from a broad 

perspective in the light of overall circumstances. The Court would 

look at the nature of the decision-making body, the nature of 

rights involved, stakeholders, the form and substance of the 

decision, etc. The list is not exhaustive for the simple reason that 

drawing a conclusion of non-application of mind from mere 

absence of reasons is a matter of pure inference and the same 

cannot be drawn until and unless other circumstances too point in 

the same direction. Thereafter, the Apex Court, relying on the 

decision in Union of India v. E.G. Nambudiri [(1991) 3 SCC 

38], held that had it been a case of any other administrative 

committee required to adjudicate upon the rights of individuals, 

merely because it is not mandatory to record reasons would not 

absolve it of the requirement of objective consideration of the 

proposal. The ultimate enquiry is of application of mind and a 
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reasoned order is merely one element in that enquiry. In a given 

case, the Court can still advert to other elements of the decision-

making process to weigh the factum of application of mind. The 

test to be applied in such a case would be of a reasonable link 

between the material placed before the decision-making body and 

the conclusion reached in consideration thereof. The Court may 

decide in the context of the overall circumstances of the case, and 

a sole element (of no reasons or lack of elaborate reasons) cannot 

be enough to make or break the decision as long as the judicial 

mind is convinced of substantial application of mind from other 

circumstances. Even in common law jurisprudence, there is no 

absolute requirement of reasoned order in all decisions. 

69. In Rajeev Suri [(2022) 11 SCC 1], the Apex Court 

noticed the decision of the House of Lords in R. v. Secretary of 

State for Trade and Industry [(1989) 2 All ER 609)], wherein 

it was contended that the decision is not based on convincing 

reasons and therefore, must be declared as illegal. The House of 

Lords refused to entertain this contention and noted that the mere 

absence of reasons would not render the decision irrational. Lord 

Keith, in his opinion, noted that the only significance of the 

absence of reasons would be that if circumstances overwhelmingly 

point towards a different conclusion than the one reached by the 
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body, it would be fatal. The absence of reasons for a decision 

where there is no duty to give them cannot of itself provide any 

support for the suggested irrationality of the decision. The only 

significance of the absence of reasons is that if all other known 

facts and circumstances appear to point overwhelmingly in favour 

of a different decision, the decision-maker who has given no 

reasons cannot complain if the court draws the inference that he 

had no rational reason for his decision. 

70. In Rajeev Suri [(2022) 11 SCC 1], the Apex Court 

noticed the decisions in Maharashtra State Board of 

Secondary and Higher Secondary Education v. K.S. Gandhi 

[(1991) 2 SCC 716] and Mahabir Jute Mills Ltd. v. Shibban 

Lal Saxena [(1975) 2 SCC 818], wherein it was held that if the 

function/decision of the Government is administrative, in law, 

ordinarily there is no requirement to be accompanied by a 

statement of reasons, unless there is an express statutory 

requirement in that regard. Again, in Sarat Kumar 

Dash v. Biswajit Patnaik [(1995) Supp.1 SCC 434], it was 

observed that, in the field of administrative action, reasons are 

the link between the maker of the order or the author of the 

decision and the order itself. The record can be called to consider 

whether the author had given due consideration to the facts placed 
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before him before he arrived at the decision. Therefore, the 

requirement of reasons in cases which do not demand it in an 

express manner is based on desirability, and the same is advised 

to the extent possible without impinging upon the character of the 

decision-making body and the needs of administrative efficiency. 

71. In Madhukar Kumar [(2022) 14 SCC 661], the 

Apex Court held that as noticed by the Three-Judge Bench 

in Mahabir Jute Mills Ltd. [(1975) 2 SCC 818], there is no 

general duty, when an administrative decision is taken, to give 

reasons. A statute may, however, explicitly provide that the 

executive authority must provide reasons and it must be recorded 

in writing. A case in point is the first proviso to Rule 8 of the 

National Highways Fee (Determination of Rates and Collection) 

Rules, 2008 itself. The desirability of a general duty, in the case of 

administrative action, to support decisions with reason, is open to 

question. One of the most important reasons is the burden it would 

put on the administration. Administrative decisions are made in a 

wide spectrum of situations and contexts. The executive power of 

the Union and States are provided in Articles 73 and 162 of the 

Constitution of India, respectively. Undoubtedly, in India, every 

State action must be fair, failing which, it will fall foul of the 

mandate of Article 14. The duty to give reasons would arise even 
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in the case of administrative action, where legal rights are at stake 

and the administrative action adversely affects legal rights. There 

may be something in the nature or the context under which the 

administrative action is taken, which may necessitate the 

authority being forthcoming with rational reasons. There are other 

decisions, which essentially belong more to the realm of executive 

policy-making, which ordinarily may not require the furnishing of 

reasons. 

72. In Madhukar Kumar [(2022) 14 SCC 661], the 

Apex Court noticed the advantages, undoubtedly, of introducing a 

reasons-driven regime. Persons, who may have a right or an 

interest, would know, what are the reasons which impelled the 

administrator to take a particular decision. Judicial review in India, 

which encompasses the wide contours of public interest litigation 

as well, would receive immeasurable assistance if the reasons for 

particular decisions were articulated to the extent possible. The 

giving of reasons also has a disciplining effect on the 

administrator. This is for the reason that the reasons would 

capture the thought process, which culminated in the decision, 

and it would help the administrator steer clear of the vices of 

illegality, irrationality and also disproportionality. Reasons could 

help to establish the application of mind. Conversely, the absence 
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of reasons may unerringly point to non-application of mind. The 

duty to act fairly may require reasons to be recorded but the said 

duty, though there is a general duty on all State players to act 

fairly, may have its underpinnings, ultimately in legal rights. 

73. In Madhukar Kumar [(2022) 14 SCC 661], the 

Apex Court noticed that it is one thing to say that there should be 

reasons, which persuaded the administrator to take a particular 

decision and a different thing to find that the reasons must be 

incorporated in a decision. The question relating to the duty to 

communicate such a decision would arise for consideration in 

different situations, having regard to the impact, which it, in law, 

produces. On the facts of the case on hand, the Apex Court noticed 

that the second proviso to Rule 17 of the National Highways Fee 

(Determination of Rates and Collection) Rules, 2008 provides not 

only for there being reasons but also the reasons for refusal to 

permit barricades must be communicated. If the law provides for 

a duty to record reasons in writing, undoubtedly, it must be 

followed, and it would amount to a violation of the statute, if it 

were not followed. Even if there is no duty to record reasons or 

support the order with reasons, there cannot be any doubt that, 

for every decision, there would be and there must be, a reason. 

The Constitution does not contemplate any public authority, 
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exercising power with caprice or without any rationale. But here 

again, in the absence of the duty to record reasons, the Court is 

not to be clothed with the power to strike down administrative 

action for the mere reason that no reasons are to be found 

recorded. In certain situations, the reason for a particular decision 

may be gleaned from the pleadings of the authority, when the 

matter is tested in a court. From the materials, including the file 

notings, which are made available, the Court may conclude that 

there were reasons and the action was not illegal or arbitrary. 

From admitted facts, the Court may conclude that there was 

sufficient justification, and the mere absence of reasons, would 

not be sufficient to invalidate the action of the public authority. 

Thus, reasons may, in certain situations, have to be recorded in 

the order. In other contexts, it would suffice that the reasons are 

to be found in the files. The Court may, when there is no duty to 

record reasons, support an administrative decision, with reference 

to the pleadings aided by materials. 

74. In Breen v. Amalgamated Engineering Union 

[(1971) 1 All ER 1148] Lord Denning, M.R. observed that the 

giving of reasons is one of the fundamentals of good 

administration. In Alexander Machinery (Dudley) Ltd. v. 

Crabtree [1974 ICR 120] it was observed that failure to give 
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reasons amounts to denial of justice. Reasons are live links 

between the mind of the decision-taker to the controversy in 

question and the decision or conclusion arrived at. 

 75. In Commissioner of Police, Bombay v. 

Gordhandas Bhanji [AIR 1952 SC 16] the Apex Court held that 

public orders publicly made, in the exercise of a statutory 

authority cannot be construed in the light of explanations 

subsequently given by the officer making the order of what he 

meant, or of what was in his mind, or what he intended to do. 

Public orders made by public authorities are meant to have public 

effect and are intended to affect the acting and conduct of those 

to whom they are addressed and must be construed objectively 

with reference to the language used in the order itself. 

 76. Following the principle laid down in Gordhandas 

Bhanji [AIR 1952 SC 16] the Apex Court has reiterated in 

Mohinder Singh Gill v. Chief Election Commissioner [(1978) 

1 SCC 405] that when a statutory functionary makes an order 

based on certain grounds, its validity must be judged by the 

reasons so mentioned and cannot be supplemented by fresh 

reasons in the shape of affidavit or otherwise. Otherwise, an order 

bad in the beginning may, by the time it comes to Court on 
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account of a challenge, get validated by additional grounds later 

brought out. 

 77. Following the principle laid down in the decisions 

referred to supra, the Apex Court in Chairman and Managing 

Director, United Commercial Bank v. P. C. Kakkar [(2003) 

4 SCC 364] held that reasons substitute subjectivity by 

objectivity. The emphasis on recording reasons is that if the 

decision reveals the 'inscrutable face of the sphinx', it can, by its 

silence, render it virtually impossible for the courts to perform 

their appellate function or exercise the power of judicial review in 

adjudging the validity of the decision. Right to reason is an 

indispensable part of a sound judicial system. Another rationale is 

that the affected party can know why the decision has gone 

against him. One of the salutary requirements of natural justice is 

spelling out reasons for the order made, in other words, speaking 

out. The 'inscrutable face of a sphinx' is ordinarily incongruous 

with a judicial or quasi-judicial performance. 

78. We have perused the files handed over by the learned 

Senior Counsel for Malabar Devaswom Board relating to Ext.P8 

order dated 25.10.2023 of the 2nd respondent Commissioner. 

79. The report dated 23.08.2023 of the Inspector, Malabar 

Devaswom Board, Manjeri Division, submitted before the Assistant 
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Commissioner is available on pages 176 to 179 of the files, which 

would show that the Inspector conducted an inquiry, in which 9 

out of 23 applicants did not attend. In the said report, the 

Inspector has reported that 11 applicants do not have any 

disqualifications for being appointed as non-hereditary trustees of 

Sree Vairamcode Bhagavathi Devaswom. None of them are 

involved in any criminal cases or any litigations filed against the 

Devaswom or hold any position in a political party. 

80. The applications submitted pursuant to Ext.P1 

notification dated 19.01.2022, along with supporting documents, 

are available in the files on pages 180 to 289. The interim order 

of this Court dated 15.09.2023 in I.A.No.1 of 2023 in 

W.P.(C)No.8226 of 2022, whereby the order of stay granted in that 

writ petition was extended by one month, is available in the files 

on page 290. 

81. A letter dated 28.04.2023 of the 2nd respondent 

Commissioner, addressed to the Assistant Commissioner, 

Malappuram, is available on page 291 of the files, whereby the 

Assistant Commissioner was directed to submit a detailed report 

on the applications received for appointment as non-hereditary 

trustees of Sree Vairamcode Bhagavathi Devaswom. By that letter 

of the 2nd respondent Commissioner, the Assistant Commissioner 
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was directed to submit the report only after verifying the decisions 

of this Court on the appointment of non-hereditary trustees in 

temples. 

82. The report dated 11.09.2023 submitted by the 

Assistant Commissioner to the 2nd respondent Commissioner is 

available on page 292 of the files, whereby the Assistant 

Commissioner forwarded the report dated 23.08.2023 of the 

Inspector, Manjeri Division, to the Commissioner. The 3rd 

paragraph of that report is nothing but a verbatim reproduction of 

the conclusion of the Inspector, Manjeri Division, in his report 

dated 23.08.2023. 

83. An e-mail dated 29.09.2022 of the learned Standing 

Counsel for Malabar Devaswom Board is available on page 293 of 

the files, whereby the Board was informed about the disposal of 

W.P.(C)No.8226 of 2022 by Ext.P7 judgment dated 29.09.2023 - 

Muraleedharan M. [2023:KER:65964], whereby that writ 

petition was disposed of with a direction to proceed with the 

appointment of non-hereditary trustees of Sree Vairamcode 

Bhagavathi Devaswom, strictly in terms of the disqualification and 

eligibility clauses provided in Ext.P1 notification dated 19.01.2022, 

and also the law laid down in Chathu Achan K. [2022 (6) KLT 

388] and Anantha Narayanan [2023:KER:9966]. 
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84. In the ‘agenda note’ dated nil, which is available on 

page 295 of the files, it is stated that pursuant to the direction 

issued to conduct an inquiry and submit a report on the 

applications received for appointment as non-hereditary trustees 

of Sree Vairamcode Bhagavathi Devaswom, the Assistant 

Commissioner has submitted an inquiry report. In the inquiry 

conducted on 22 applications, no disqualifications were found in 

the case of 14 applicants. The details of those 14 applicants are 

submitted to the Assistant Commissioner for further action. In the 

‘agenda note’, it is stated that, in the above matter, the High Court 

has issued a judgment dated 29.09.2023 in W.P.(C)No.8226 of 

2022. As per that judgment appointments will have to be made 

strictly in terms of the directions contained therein. A copy of that 

judgment and the letter of the Standing Counsel are enclosed 

along with the ‘agenda note’. 

85. In that ‘agenda note’, it is stated that the names 

recommended by the Assistant Commissioner are enclosed 

therewith for the consideration of the Board, through the 

Establishment Standing Committee. The ‘agenda note’ available 

on page 295 of the files contains an endorsement regarding the 

decision taken by the Establishment Standing Committee to make 

a recommendation to the Board. The office seal of the Chairman 
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of the Establishment Standing Committee is affixed below that 

endorsement, without signature. 

86. A copy of decision No.7 of the Board, which was taken 

on 17.10.2023, is pasted on the back side of page 295 of the files, 

wherein it is stated that, after a detailed discussion on the decision 

in W.P.(C)No.8226 of 2022, the Board decided to appoint 

respondents 5 to 8 herein as non-hereditary trustees of Sree 

Vairamcode Bhagavathi Devaswom, for a period of two years, 

based on the report received after the inquiry conducted on the 

applications received for appointment. 

87. A copy of Ext.P8 order dated 25.10.2023 of the 2nd 

respondent, based on decision No.7 taken by the Board on 

17.10.2023, whereby respondents 5 to 8 herein are appointed as 

non-hereditary trustees of Sree Vairamcode Bhagavathi 

Devaswom, for a period of two years, is available on page 298 of 

the files. 

88. Ext.P8 order dated 25.10.2023 does not even refer to 

Ext.P7 judgment of this Court in W.P.(C)No.8226 of 2022. In 

paragraph 1 of that order, it is stated that pursuant to the direction 

issued to conduct an inquiry and submit a report on the 

applications received for appointment as non-hereditary trustees 
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of Sree Vairamcode Bhagavathi Devaswom, the Assistant 

Commissioner has submitted an inquiry report. 

89. In paragraph 2 of Ext.P8 order dated 25.10.2023, it is 

stated that the Board in its meeting held on 17.10.2023, vide 

decision No.7, decided to appoint respondents 5 to 8 herein as 

non-hereditary trustees of Sree Vairamcode Bhagavathi 

Devaswom, for a period of two years, based on the report received 

after the inquiry conducted on the applications received for 

appointment. 

 90. As evident from the files relating to Ext.P8 order dated 

25.10.2023 of the 2nd respondent Commissioner, the said order is 

one issued even without adverting to the direction contained in 

Ext.P7 judgment in Muraleedharan M. [2023:KER:65964], 

whereby W.P.(C)No.8226 of 2022 was disposed of with a direction 

to proceed with the appointment of non-hereditary trustees of 

Sree Vairamcode Bhagavathi Devaswom, strictly in terms of the 

disqualification and eligibility clauses provided in Ext.P1 

notification dated 19.01.2022, and also the law laid down in 

Chathu Achan K. [2022 (6) KLT 388] and Anantha 

Narayanan [2023:KER:9966]. 

91. In the instant case, as already noticed hereinbefore, in 

paragraph 23 of Ext.P7 judgment in Muraleedharan M. 
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[2023:KER:65964] the Division Bench noticed the specific stand 

taken by the learned Standing Counsel for Malabar Devaswom 

Board that the appointment of non-hereditary trustees of Sree 

Vairamcode Bhagavathi Devaswom shall be made strictly in terms 

of the disqualification and eligibility clauses provided in Ext.P1 

notification dated 19.01.2022 and also the law laid down in 

Chathu Achan K. [2022 (6) KLT 388] and Anantha 

Narayanan [2023:KER:9966]. Though the specific stand taken 

in the counter affidavit filed by respondents 1 and 2 is that Ext.P8 

order dated 25.10.2023 of the 2nd respondent Commissioner is 

one issued after specifically adverting to the observations and 

directions in Ext.P7 judgment of this Court dated 29.09.2023 in 

W.P.(C)No.8226 of 2022, it is an admitted fact that Ext.P8 order 

does not even refer to Ext.P7 judgment in W.P.(C)No.8226 of 

2022. 

92. Section 99 of the Madras Hindu Religious and 

Charitable Endowments Act deals with the power of the State 

Government to call for records and pass orders. As per sub-section 

(1) of Section 99, the State Government may call for and examine 

the record of the Board or Commissioner or any Deputy or 

Assistant Commissioner, or any Area Committee or of any trustee 

in respect of any proceeding, not being a proceeding in respect of 
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which a suit or an appeal to a court is provided by the Act, to 

satisfy themselves as to the regularity of such proceeding or the 

correctness, legality or propriety of any decision or order passed 

therein; and, if, in any case, it appears to the State Government 

that any such decision or order should be modified, annulled, 

reversed or remitted for reconsideration, they may pass orders 

accordingly. As per the proviso to sub-section (1) of Section 99, 

the State Government shall not pass any order prejudicial to any 

party unless he has had a reasonable opportunity to make his 

representations. As per sub-section (2) of Section 99, the State 

Government may stay the execution of any such decision or order, 

pending the exercise of their powers under sub-section (1) in 

respect thereof. 

 93. In view of the provisions under sub-section (1) of 

Section 39 of the Act, the State Government can call for and 

examine the records in respect of any proceedings of the 2nd 

respondent Commissioner constituting the Board of Trustees of a 

religious institution, by appointing non-hereditary trustees under 

sub-section (1) of Section 39 of the Act, in exercise of its revisional 

power under sub-section (1) of Section 99 of the Act. In the order 

passed in such a revision, the Government has to record its 

satisfaction as to the regularity of the proceeding or the 
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correctness, legality or propriety of the decision or order passed 

by the Commissioner, Malabar Devaswom Board.   

 94. The giving of reasons in support of the conclusions by 

the 2nd respondent Commissioner, Malabar Devaswom Board, 

when exercising the initial jurisdiction under sub-section (1) of 

Section 39 of the Act, in the matter of appointment of non-

hereditary trustees under sub-section (1) of Section 39 of the Act, 

which is quasi-judicial in nature, is essential for the reason that it 

is calculated to prevent unconscious unfairness or arbitrariness in 

reaching conclusions. The very search for reasons in such an order 

will put that quasi-judicial authority on the alert and minimise the 

chances of unconscious infiltration of personal bias or unfitness in 

the conclusion. A cryptic order like Ext.P8 order dated 25.10.2023 

of the 2nd respondent Commissioner, by its silence, renders it 

virtually impossible for the State Government to exercise its 

revisional power under sub-section (1) of Section 99 of the Act, in 

adjudging the validity of that order. Such an order will make the 

revisional jurisdiction of the State Government negatory and 

ineffective, which will also make negatory and ineffective the 

exercise of the power of judicial review by the High Court under 

Article 226 of the Constitution of India, in appropriate cases, in 

adjudging the validity of that order.  
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 95. Ext.P8 order dated 25.10.2023 of the 2nd respondent 

Commissioner is one issued pursuant to the direction contained in 

Ext.P7 judgment of this Court in Muraleedharan M. [2023:KER: 

65964], whereby the 2nd respondent Commissioner was directed 

to proceed with the appointment of non-hereditary trustees of 

Sree Vairamcode Bhagavathi Temple, Thirunavaya, strictly in 

terms of the disqualification and eligibility clauses provided in 

Ext.P1 notification dated 19.01.2022 and also the law laid down in 

Chathu Achan K. [2022 (6) KLT 388] and Anantha 

Narayanan [2023:KER:9966]. In paragraph 23 of that 

judgment, the Division Bench noticed the specific stand taken by 

the learned Standing Counsel for Malabar Devaswom Board that 

the appointment of non-hereditary trustees of Sree Vairamcode 

Bhagavathi Temple, Thirunavaya, shall be made strictly in terms 

of the disqualification and eligibility clauses provided in Ext.P1 

notification dated 19.01.2022 and also the law laid down in the 

decisions referred to supra. 

 96. Ext.P1 notification dated 19.01.2022 issued by the 2nd 

respondent Commissioner, Malabar Devaswom Board, is one 

issued in terms of guidelines dated 18.05.2004 issued by the 

Commissioner of the erstwhile Hindu Religious and Charitable 

Endowments (Administration) Department. The said guidelines 
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were issued pursuant to the directions contained in the judgment 

of a Division Bench of this Court in K.P. Vasudevan Namboothiri 

and others v. K.C. Vasudevan Namboothiri and others - 

judgment dated 01.04.2004 in O.P.No.6131 of 2003. 

 97. In K.P. Vasudevan Namboothiri (supra) the 

challenge made before a Division Bench of this Court by the writ 

petitioners, who were the members of Kadambuzha Sree 

Bhagavathi Kshethra Kshema Samithi, was against an order dated 

01.02.2003 issued by the Commissioner of the erstwhile Hindu 

Religious and Charitable Endowments (Administration) 

Department, whereby respondents 8 to 11 therein were appointed 

as non-hereditary trustees of that temple. In the judgment dated 

01.04.2004, the Division Bench noticed that, on a query made as 

to whether rules have been framed or guidelines have been laid 

down with regard to qualifications of the persons to be considered 

for appointment as non-hereditary trustees for the temples 

coming within the jurisdiction of the Commissioner, Hindu 

Religious and Charitable Endowments (Administration) 

Department, the learned counsel could not make available any 

guidelines with regard to appointment of non-hereditary trustees. 

The Division Bench noticed that the Madras Hindu Religious and 

Charitable Endowments Act, 1951, is enacted to provide for the 
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better administration and governance of Hindu Religious and 

Charitable Institutions and Endowments in the State of Madras. 

The said Act has been made applicable to temples coming under 

the jurisdiction of the Commissioner. The Commissioner, by 

notification, invited applications for appointment as non-

hereditary trustees. 

98. In K.P. Vasudevan Namboothiri (supra) the Division 

Bench noticed that, for appointment as non-hereditary trustees, 

the applicants have to submit applications in the prescribed 

format. Clause 8 of the form deals with educational qualifications, 

mother tongue and other languages known. The details of 

properties, etc., have also to be submitted along with the 

application, so also the liabilities. Column No.13 also stipulates 

whether the applicant or any member of his family made any 

endowment, the details of service rendered in various temples, 

etc. Column No.20 refers to details of any of the disqualifications 

provided under Section 46(1) of the Act. 

99. In K.P. Vasudevan Namboothiri (supra), the Division 

Bench noticed that no rules have been framed by the authority 

regarding the appointment of a non-hereditary trustee. No 

guidelines have been laid down by the Department with regard to 

the manner in which non-hereditary trustees are to be appointed 
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in various temples coming within the jurisdiction of the 

Commissioner. The absence of any guidelines or rules would lead 

to arbitrariness in the matter of selection and appointment of non-

hereditary trustees. No qualification for non-hereditary trustees 

has also been prescribed. In paragraph 3 of the decision, the 

Division Bench referred to the educational qualifications of the 

applicants. The Division Bench noticed that if educational 

qualification is the criteria, then respondents 8 to 11, who are only 

having SSLC, cannot be preferred. Graduates have also applied for 

considering them to the post of non-hereditary trustees. In 

column No.13 of the application, the details of services rendered 

in various temples, as well as endowments, have been called for. 

If this is the criteria, the respective column in the application 

submitted by the 8th respondent is blank. 9th and 10th respondents 

stated that they had helped in the renovation of certain temples. 

However, no details have been furnished. The 11th respondent has 

kept column No.13 blank. There are some other applicants who 

have served in various temples. 

100. In K.P. Vasudevan Namboothiri (supra), the Division 

Bench failed to see how the Commissioner had assessed the 

comparative merits and demerits of the applicants while dealing 

with the application submitted by them. The Division Bench 
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noticed that no reasons have been stated by the Commissioner, in 

the order dated 01.02.2003, as to why he preferred respondents 

8 to 11 therein. Section 39 of the Act states that in the case of 

any such institution having a hereditary trustee or trustees, the 

Commissioner after notice to such trustee or trustees, and after 

such enquiry as he deems adequate, considers for reasons to be 

recorded that the affairs of the institution are not properly 

managed, then the non-hereditary trustee can be appointed. 

101. In K.P. Vasudevan Namboothiri (supra), after 

referring to the decision in Raman Namboothiri v. Chief 

Commissioner, Hindu Religious and Charitable 

Endowments [2004 (1) KLT 945], the Division Bench held that 

the Commissioner cannot solely depend upon the consent or no-

objection certificate for appointment of a non-hereditary trustee. 

The Commissioner has to apply his mind and follow objective 

criteria. The Commissioner cannot act arbitrarily and cannot pick 

and choose persons from various applications. If applications are 

invited from the public, the Commissioner has a duty to act fairly 

and must be demonstrable from the records. The Division Bench 

noticed that such a consideration is absent and the records would 

not reveal the same. The report does not speak of the qualification 

or disqualification. 
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102. In K.P. Vasudevan Namboothiri (supra), before the 

Division Bench, the learned Government Pleader submitted that 

respondents 8 to 10 therein are not disqualified, the question is 

whether they are qualified. Respondents 8 to 11, it was alleged, 

belong to a particular political party. The Division Bench noticed 

that the said fact was not disputed by the respondents. The 

Division Bench observed that the mere fact that one belongs to a 

particular political party that by itself be a disqualification, but the 

files would not show on what basis they were selected. Further the 

record would also show that some other applicants were better 

qualified going by the details called for. 

103. In K.P. Vasudevan Namboothiri (supra), the Division 

Bench noticed the decision of the Apex Court in Kumari 

Shrilekha Vidyarthi v. State of U.P. [(1991) 1 SCC 212], 

wherein it was held that every State action must be informed of 

reasons, and it follows that act uninformed by reason is arbitrary. 

The Division Bench noticed that the Commissioner has not made 

any comparative evaluation based on the details furnished by the 

applicants, and he has not recorded reasons and no reasons are 

discernible from the records also. In such circumstances, the 

Division Bench set aside the order dated 01.02.2003 of 

appointment of respondents 8 to 11 therein as non-hereditary 
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trustees of Kadambuzha Bhagavathi Temple and ordered fresh 

selection after laying down appropriate guidelines. The exercise in 

that regard was directed to be completed within a period of three 

months from the date of that judgment. Till that time, respondents 

8 to 11 can continue in that office, since their continuance has not 

been questioned by any of the applicants. The Division Bench 

ordered that all the applications, including the application 

submitted by respondents 8 to 11, or any fresh applications may 

also be considered. The Division Bench made it clear that the 

judgment would not affect the dispute, if any, pending between 

respondents 1 and 2 and the 7th respondent therein. 

104. It is after the decision of the Division Bench in K.P. 

Vasudevan Namboothiri (supra) that the Commissioner of the 

erstwhile Hindu Religious and Charitable Endowments 

(Administration) Department issued guidelines dated 18.05.2004 

for the selection of non-hereditary trustees in the Malabar area 

under the control of that Department. In those guidelines, the 

observations made by the Division Bench in K.P. Vasudevan 

Namboothiri (supra) were referred to. While setting aside the 

order of appointment, the Division Bench directed to make a fresh 

selection after laying down appropriate guidelines. Accordingly, 

the guidelines dated 18.05.2004 were laid down by the 
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Commissioner for the selection of non-hereditary trustees in the 

temples under that Department. 

105. Clause (a) of the aforesaid guidelines dated 18.05.2004 

provides that an appointee shall be ordinarily a resident in the 

Taluk in which the temple is situated, and for this purpose, either 

his name in the electoral roll or address furnished in the ration 

card shall be the proof. As per clause (b), the appointee shall be 

a person who is in the habit of visiting the temple usually. As per 

clause (c), the appointee shall be a person believing in idol 

worship, and persons who are actively working for the welfare of 

the temple/temples, may be given preference. 

106. As per clause (d) of the guidelines dated 18.05.2004, 

the following category of persons need not be considered for 

appointment ordinarily (i) busy professionals; (ii) active politicians 

and office bearers of political parties; (iii) persons who had 

encroached Devaswom lands or against whom Devaswom has filed 

cases in a court of law; and (iv) persons who had filed litigations 

against the Devaswom. 

107.  As per clause (e) of the guidelines dated 18.05.2004, 

when the comparative merits and demerits are difficult to decide 

as above, the educational qualification shall be taken as a 

determinant factor. As per clause (f), while making an 
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appointment, as far as possible, persons who can work as a team 

for the welfare and development activities of the temple shall be 

appointed. As per clause (g), in the case of denominational 

temples, the appointment shall be limited to persons belonging to 

the denomination, as far as possible. As per clause (h), in the case 

of other temples, all sections of Hindus be given representation, 

to the extent possible, under the guidelines. As per clause (i), in 

case appointments are made, not in accordance with these 

guidelines, the reason therefor shall be recorded. The report of 

the officer conducting an enquiry as to the suitability of the 

applicants shall contain specific remarks with regard to the above 

points. 

 108. As already noticed hereinbefore, Ext.P8 order dated 

25.10.2023 of the 2nd respondent Commissioner appointing 

respondents 5 to 8 as non-hereditary trustees of Sree Vairamcode 

Bhagavathi Devaswom is one issued without adverting to the 

direction contained in Ext.P7 judgment in Muraleedharan M. 

[2023:KER:65964], the disqualification and eligibility clauses 

provided in Ext.P1 notification dated 19.01.2022 and the law laid 

down in Chathu Achan K. [2022 (6) KLT 388] and Anantha 

Narayanan [2023:KER:9966]. As per the report dated 

23.08.2023 of the Inspector, Malabar Devaswom Board, Manjeri 
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Division, which is available on pages 176 to 179 of the files, out 

of 23 applicants, 11 do not have any disqualification for being 

appointed as non-hereditary trustees of Sree Vairamcode 

Bhagavathi Devaswom. In the report, it is stated that none of 

them are involved in any criminal cases, any litigations against the 

Devaswom or hold any position in a political party. The report 

dated 11.09.2023 submitted by the Assistant Commissioner to the 

2nd respondent Commissioner, which is available on page 292 of 

the files, is nothing but a verbatim reproduction of the conclusion 

of the Inspector, Manjeri Division, in his report dated 23.08.2023. 

109. As already noticed hereinbefore, in the ‘agenda note’, 

which is available on page 295 of the files, it is stated that the 

names recommended by the Assistant Commissioner are enclosed 

therewith for the consideration of the Board, through the 

Establishment Standing Committee. In decision No.7 taken by the 

Board on 17.10.2023, which is pasted on the back side of page 

295 of the files, it is stated that, after a detailed discussion on the 

decision in W.P.(C)No.8226 of 2022, the Board decided to appoint 

respondents 5 to 8 herein as non-hereditary trustees of Sree 

Vairamcode Bhagavathi Devaswom, for a period of two years, 

based on the report received after the inquiry conducted on the 

applications received for appointment.  
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110. The files relating to Ext.P8 order, handed over by the 

learned Senior Counsel for Malabar Devaswom Board, do not 

disclose an assessment of the comparative merits and demerits of 

the applicants, either by the 2nd respondent Commissioner, the 1st 

respondent Malabar Devaswom Board or the Establishment 

Standing Committee, while dealing with the applications made 

pursuant to Ext.P1 notification for appointment as non-hereditary 

trustees of Sree Vairamcode Bhagavathi Devaswom. Even the 

report dated 23.08.2023 of the Inspector, Manjeri Division, does 

not disclose an assessment of the comparative merits and 

demerits of the applicants. Such a report was acted upon in the 

process of selection pursuant to Ext.P1 notification, for appointing 

respondents 5 to 8 as non-hereditary trustees of Sree Vairamcode 

Bhagavathi Devaswom.  

           

 113. Maintainability of a writ petition under Article 226 of the 

Constitution of India challenging Ext.P8 order dated 25.10.2023 

of the 2nd respondent Commissioner:- Relying on the judgment of 

the Division Bench of this Court in Satheesh Kumar E. v. 

Malabar Devaswom Board and others [2011 (4) KHC 696], 

the learned Senior Counsel for Malabar Devaswom Board 

contended that in case the petitioner has a case that respondents 
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5 to 8, who have been appointed as non-hereditary trustees of 

Sree Vairamcode Bhagavathi Devaswom are active politicians or 

office bearers of political parties, he can bring it to the notice of 

the 2nd respondent Commissioner, in which event the 

Commissioner can take a decision on that matter, in accordance 

with law. 

114. In Satheesh Kumar E. [2011 (4) KHC 696] a 

Division Bench of this Court was dealing with the challenge made 

against the appointment of non-hereditary trustees in Sree 

Vairamcode Bhagavathi Devaswom. The hereditary trustee of the 

Devaswom, Ambika Pulliyathiri Amma, died on 18.12.2008. 

Ambika Devi Valiyakatottu Kovilakam staked claim to that post on 

the plea of succession, which was rejected by the Commissioner. 

By the judgment dated 23.02.2011 in W.P.(C)No.5766 of 2011 

Ambika Devi was given a further opportunity to provide materials 

before the statutory authority within a period of four months. The 

Malabar Devaswom Board issued a notification inviting 

applications for appointment as non-hereditary trustees of Sree 

Vairamcode Bhagavathi Devaswom, conducted selection and 

appointed the party respondents in W.P.(C)No.10112 of 2011. The 

challenge made in W.P.(C)No.10112 of 2011 and the connected 

matter, i.e., W.P.(C)No.8991 of 2011 was against the said 
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notification. The grounds raised in the writ petitions include a plea 

that the private respondents are political activists and are, 

therefore, disentitled to be appointed; that the jurisdiction to 

appoint the non-hereditary trustee is only with the Commissioner; 

and that undue haste has been taken in making the selection. 

115. In Satheesh Kumar E. [2011 (4) KHC 696] the 

Division Bench noticed that, in those writ petitions, the Court was 

dealing with the interests of a temple and devotees. The 

authorities of the Malabar Devaswom Board, including the 

Commissioner have, essentially, the duty and obligation to act in 

trust. This obligation would assume more relevance when the 

hereditary trustee or the Board of Trustees, including the non-

hereditary trustees, do not act in terms of the requirements of the 

Act and the other laws that apply to such institution. Therefore, 

the Court needs to look into the entire materials available to 

consider whether it would exercise the discretionary jurisdiction 

under Article 226 of the Constitution of India to grant the relief 

sought for. 

116. In Satheesh Kumar E. [2011 (4) KHC 696] the 

Division Bench noticed that the decisions cited by the petitioner, 

i.e., Kunhirama Variar v. State of Kerala [2011 (2) KHC 

761], Parameswaran Namboothiri v. Malabar Devaswom 
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Board [2011 (2) KHC 719], Raman Namboothiri v. Chief 

Commissioner, Hindu Religious and Charitable 

Endowments (Administration) Department [2004 (1) KLT 

945] and Muttil Sree Vishnu Kshetra Samithi v. Assistant 

Commissioner, Hindu Religious and Charitable 

Endowments (Administration) Department [2010 (4) KHC 

559] touching on the quality of exercise of the authority under 

sub-section (2) and sub-section (5) of Section 39 of the Act were 

rendered focusing on different aspects of law, including the right 

of the hereditary trustee to be heard and the requirement to 

reduce to writing, the reasons for making appointment of a non-

hereditary trustee. 

117. In Satheesh Kumar E. [2011 (4) KHC 696], on the 

facts of the case on hand, the Division Bench noticed that nobody 

projects himself as a hereditary trustee to challenge the impugned 

notification inviting applications for appointment to the vacancies 

of non-hereditary trustees. The petitioner in W.P.(C)No.10112 of 

2011 is the solitary holder of the authority in relation to the 

management of the temple. He is the only surviving non-

hereditary trustee, who was appointed by the Malabar Devaswom 

Board. His challenge to the proposal to appoint other non-

hereditary trustees is not founded on any legal right. He cannot 
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assume the right of a hereditary trustee and insist that he ought 

to have been heard before any proposal to appoint other non-

hereditary trustees. The petitioner in the other writ petition, i.e., 

W.P.(C)No.8991 of 2011, was himself an applicant, who lost his 

claim for re-appointment to the post, which fell vacant by reason 

of efflux of time. He also does not have any legal right to challenge 

the notification. This being the situation, the Division Bench found 

formidable substance in the submissions by the learned Senior 

Counsel for the respondents that the need to appoint non-

hereditary trustees for the temple is not germane for consideration 

in those writ petitions. Except when the issue is of appointing a 

non-hereditary trustee on the face of an available hereditary 

trustee, there is no need to hear on the issue as to the 

requirement of a non-hereditary trustee. The precedents referred 

to supra do not apply in cases where there is no hereditary trustee, 

and the contest is as to appointment as against vacancies of non-

hereditary trustees, that arise by efflux of time or otherwise. 

118. In Satheesh Kumar E. [2011 (4) KHC 696] the 

Division Bench noticed that what survived for consideration was 

the plea that the selected persons are ineligible to be appointed 

as non-hereditary trustees as they either do not possess the 

qualification prescribed or are disqualified in terms of the 
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notification and other relevant laws. The pointed allegation was 

that they are members of political parties or active workers. They 

are also persons, who do not have faith in temple worship. The 

private respondents have filed a counter affidavit denying the 

allegations against them. The Division Bench noticed that, 

obviously, the private respondents can officiate only in terms of 

the requirement that they have faith in temple worship. This, 

again, is a matter within the purview of the Commissioner or the 

Malabar Devaswom Board, in the event being shown that the 

persons selected and appointed do not conform to the standards 

in terms of the notification. If petitioners have any specific 

complaint about any private respondent in that regard, that can 

be brought to the notice of the Commissioner. In such event, he 

shall hear the complainants and the person whose appointment is 

criticised and decide on such matter, in accordance with law. 

119. Relying on the decision of a Division Bench of this Court 

in Zamorin Raja of Calicut v. State of Kerala and others 

[2022 (4) KHC 7] in which one among us [Anil K. Narendran, J.] 

was a party, the learned Senior Counsel for Malabar Devaswom 

Board would submit that if the petitioner is feeling aggrieved by 

Ext.P8 order dated 25.10.2023 of the 2nd respondent 

Commissioner, he can invoke the statutory remedy available 
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under Section 99 of the Madras Hindu Religious and Charitable 

Endowments Act, instead of invoking the extraordinary jurisdiction 

of this Court under Article 226 of the Constitution of India. 

120. in Zamorin Raja of Calicut [2022 (4) KHC 7] the 

Division Bench was dealing with W.P.(C)No.23304 of 2021 filed by 

the hereditary trustee of 32 temples, which are controlled 

institutions under the Malabar Devaswom Board, having Central 

Devaswom Office near Valayanadu Temple. The challenge in that 

writ petition was against Ext.P5 show-cause notice dated 

01.11.2021 issued by the Deputy Commissioner, invoking the 

provisions under Section 45 of the Madras Hindu Religious and 

Charitable Endowments Act, pointing out a number of 

discrepancies, infractions and irregularities in the administration 

of the said temples. W.P.(C)No.27286 of 2021 filed by the 

petitioner in W.P.(C)No.23304 of 2021 was regarding the gold 

plating of the flag mast in Valayanadu Bhagavathi Temple. There 

arose allegations of irregularities and misfeasance and an enquiry 

in that regard under Section 45 of the Act was going on. In that 

enquiry proceedings, the Commissioner, Malabar Devaswom 

Board, the petitioner filed I.A.Nos.27 and 28 of 2021, which ended 

in dismissal by Ext.P21 order. The challenge in that writ petition 

was against Ext.P21 order. In W.P.(C)No.27288 of 2021, the 
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petitioners, who are the trustees of Sree Kadaparambath Kavu 

Bhagavathi Temple, challenged Ext.P6 order issued by the 

Commissioner, Malabar Devaswom Board, whereby an Executive 

Officer has been appointed in the said temple. 

121. in Zamorin Raja of Calicut [2022 (4) KHC 7], after 

referring to the provisions under Section 99 of the Act and the law 

laid down in the decisions referred to therein on the 

maintainability of a writ petition when an effective and efficacious 

alternative remedy is available, the Division Bench found that 

there is nothing even to prima facie show that there has been 

violation of the principles of natural justice or lack of jurisdiction 

in issuing Ext.P21 order in W.P.(C)No.27286 of 2021 and Ext.P6 

order in W.P.(C)No.27288 of 2021. Ext.P21 order in W.P.(C) No. 

27286 of 2021 was passed by the Commissioner after hearing the 

parties in detail. Ext.P6 order in W.P.(C)No.27288 of 2021 was 

issued by the Deputy Commissioner, invoking the provisions in 

Ext.P1 scheme, as per which only the administration of the temple 

in question is being carried out. The correctness or not of those 

orders is a matter to be looked into by the Government in the 

exercise of the powers invested in it under Section 99 of the Act 

after analysing and appreciating the materials on record, including 

disputed questions of fact. It may be uncharitable to say that such 
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a statutory remedy is not effective. Suffice it to say that the 

apprehension of the petitioners, that the revisional authority may 

not act fairly and judicially, is no reason to entertain a writ 

petition. A plea based on violation of any fundamental right of the 

respective petitioners is rather not available in those cases. They 

do not call in question the vires of any statutory provision. In the 

said circumstances, the Division Bench held that petitioners should 

not have rushed to this Court at that stage. 

 122. As already noticed hereinbefore, a cryptic order like 

Ext.P8 order dated 25.10.2023 of the 2nd respondent 

Commissioner, by its silence, renders it virtually impossible for the 

State Government to exercise its revisional power under sub-

section (1) of Section 99 of the Act, in adjudging the validity of 

that order. Such an order will make the revisional jurisdiction of 

the State Government negatory and ineffective. The giving of 

reasons in support of the conclusions by the 2nd respondent 

Commissioner, Malabar Devaswom Board, when exercising the 

initial jurisdiction under sub-section (1) of Section 39 of the Act, 

in the matter of appointment of non-hereditary trustees under 

sub-section (1) of Section 39 of the Act, which is quasi-judicial in 

nature, is essential for the reason that it is calculated to prevent 

unconscious unfairness or arbitrariness in reaching conclusions. In 
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the absence any reasons in support of the decision taken in Ext.P8 

order dated 25.10.2023 of the 2nd respondent Commissioner, 

which is one issued in flagrant violation of the direction contained 

in Ext.P7 judgment of this Court in W.P.(C)No.8226 of 2022, the 

petitioner can invoke the extraordinary jurisdiction of this Court 

under Article 226 of the Constitution of India to challenge that 

order. The contentions to the contra are liable to the repelled as 

untenable and we do so. 

 123. Whether the eligibility criteria prescribed in Ext.P1 

notification dated 19.01.2022 issued by the 2nd respondent 

Commissioner inviting applications for appointment as non-

hereditary trustees of Sree Vairamcode Bhagavathi Temple are at 

variance with the provisions under the Act of 1951:- Relying on 

the judgment of the Apex Court in Ashish Kumar v. State of 

Uttar Pradesh [(2018) 3 SCC 55], the learned Senior Counsel 

for Malabar Devaswom Board would contend that when the 

eligibility criteria prescribed in Ext.P1 notification dated 

19.01.2022 issued by the 2nd respondent Commissioner inviting 

applications for appointment as non-hereditary trustees of Sree 

Vairamcode Bhagavathi Temple are in variance with the provisions 

under Section 46 the Act, that guidelines would not take 
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precedence over the statutory provisions. Paragraphs 26 and 27 

of that decision read thus; 

‘26. In the counter affidavit filed in this court by the state, 

1991 rules have been accepted to be the relevant rules 

regulating recruitment, as has been noted in Paragraph xiii 

extracted above. The qualification prescribed in the Rules 

does not provide for L.T./B.T. B.Ed. as an essential 

qualification. Thus, non-possession of L.T./B.T. B.Ed. does 

not make him disqualified for the post as per the statutory 

rules of 1991. The appellant is a postgraduate in psychology 

and thus also fulfills the qualification prescribed in the 1991 

rules. The respondents in the counter affidavit had 

themselves come up with the case that the appointment has 

to be made in accordance with the statutory rules. When 

under the statutory rules, 1991, the appellant fulfills the 

qualification; there is no occasion to deny appointment to 

him. 

27. Any part of the advertisement which is contrary to the 

statutory rules has to give way to the statutory prescription. 

Thus, looking at the qualification prescribed in the statutory 

rules, the appellant fulfills the qualification, and after being 

selected for the post, denying appointment to him is 

arbitrary and illegal. It is well settled that when there is 

variance in the advertisement and in the statutory rules, it 

is statutory rules which take precedence. In this context, 

reference is made in the judgment of this Court in the case 

of Malik Mazhar Sultan v. U.P. Public Service Commission 

[(2006) 9 SCC 507]. Paragraph 21 of the judgment lays 

down the above proposition which is to the following effect; 
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"21. The present controversy has arisen as the 

advertisement issued by PSC stated that the 

candidates who were within the age on 

01.07.2001 and 01.07.2002 shall be treated 

within age for the examination. Undoubtedly, the 

excluded candidates were of eligible age as per 

the advertisements but the recruitment to the 

service can only be made in accordance with the 

Rules and the error, if any, in the advertisement 

cannot override the Rules and create a right in 

favour of a candidate if otherwise not eligible 

according to the Rules. The relaxation of age can 

be granted only of permissible under the Rules 

and not on the basis of the advertisement. If the 

interpretation of the Rules by PSC when it issued 

the advertisement was erroneous, no right can 

accrue on basis thereof. Therefore, the answer 

to the question would turn upon the 

interpretation of the Rules.” 

124. In the instant case, as already noticed hereinbefore, in 

view of the provisions contained in Chapter II of the Act of 1951, 

as amended by the Amendment Act of 2008, the Malabar 

Devaswom Board and the authorities of the Board, including the 

Commissioner, have the duty and obligation to act in trust. In view 

of the provisions contained in Section 24 of the Act, the trustee of 

every religious institution is bound to administer its affairs and to 

apply its funds and properties in accordance with the terms of the 
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trust, the usage of the institution and all lawful directions which a 

competent authority may issue in respect thereof and as carefully 

as a man of ordinary prudence would deal with such affairs, funds 

and properties if they were his own. 

125. Ext.P1 notification dated 19.01.2022 issued by the 2nd 

respondent Commissioner, Malabar Devaswom Board, is one 

issued in terms of guidelines dated 18.05.2004 issued by the 

Commissioner of the erstwhile Hindu Religious and Charitable 

Endowments (Administration) Department. The said guidelines 

were issued pursuant to the directions contained in the judgment 

of a Division Bench of this Court in K.P. Vasudevan Namboothiri 

(supra) when it was noticed that the absence of guidelines or rules 

would lead to arbitrariness in the matter of selection and 

appointment of non-hereditary trustees, an assessment of the 

comparative merits and demerits of the applicants has to be 

undertaken before appointing non-hereditary trustees in a 

religious institution. In the said decision, the Division Bench 

noticed that no qualification for non-hereditary trustees had been 

prescribed. That guidelines were issued by the Commissioner of 

the erstwhile Hindu Religious and Charitable Endowments 

(Administration) Department, who was exercising the powers 

under the Act of 1951, presently exercised by the Malabar 
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Devaswom Board, after its constitution by the Amendment Act of 

2008. Till the framing of statutory rules in the exercise of the 

powers under the Act, the aforesaid guidelines issued by the 

Commissioner of the erstwhile Hindu Religious and Charitable 

Endowments (Administration) Department, would govern the 

field.  Section 46 of the Act deals with disqualifications of trustees. 

As per sub-section (1) of Section 46, a non-hereditary trustee 

shall cease to hold his office if he acquires any of the 

disqualifications enumerated in clauses (a) and (b) thereto. The 

qualifications contained in Ext.P1, which is in terms of guidelines 

dated 18.05.2004, are not at variance with the provisions 

contained in the Act of 1951. The contentions to the contra raised 

by the learned Senior Counsel for Malabar Devaswom Board can 

only be repelled as untenable and we do so. 

126. The collateral challenge made against the guidelines 

dated 18.05.2004 by the learned counsel for the 8th respondent:- 

The learned counsel for the 8th respondent would contend that the 

said respondent can raise a collateral challenge against the 

guidelines framed by the Commissioner of the Erstwhile Hindu 

Religious and Charitable Endowments Department, in this writ 

petition. In support of that contention the learned counsel would 

place reliance on the decision of the Apex Court in Bharathidasan 
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University v. All India Council for Technical Education 

[(2001) 8 SCC 676]. Paragraphs 13 and 14 of that decision read 

thus; 

‘13. The AICTE cannot, in our view, make any regulation in 

the exercise of its powers under Section 23 of the Act, 

notwithstanding sub-section (1), which though no doubt 

enables such regulations being made generally to carry out 

the purposes of the Act, when such power is circumscribed 

by the specific limitation engrafted therein to ensure them 

to be “not inconsistent with the provisions of this Act and 

the Rules…...”.  So far as the question of granting approval, 

leave alone prior or post, Section 10(1)(k) specifically 

confines the limits of such power of AICTE only to be 

exercised vis-à-vis technical institutions, as defined in the 

Act and not generally. When the language is specific, 

unambiguous and positive, the same cannot be over-looked 

to give an expansive meaning under the pretext of a 

purposive construction to perpetuate an ideological object 

and aim, which also, having regard to the Statement of 

Objects and Reasons for the AICTE Act, are not warranted 

or justified. Therefore, the Regulation insofar as it compels 

the universities to seek for and obtain prior approval and 

not to start any new department or course or programme in 

technical education (Regulation 4) and empower itself to 

withdraw such approval, in a given case of contravention of 

the Regulations (Regulation 12) are directly opposed to and 

inconsistent with the provisions of Section 10(1)(k) of the 

Act and consequently void and unenforceable. 

14. The fact that the Regulations may have the force of law 

or when made have to be laid down before the legislature 



99 

W.P.(C)No.38468 of 2023 

 

concerned does not confer any more sanctity or immunity 

as though they are statutory provisions themselves. 

Consequently, when the power to make regulations is 

confined to certain limits and made to flow in a well-defined 

canal within stipulated banks, those actually made or shown 

and found to be not made within its confines but outside 

them, the courts are bound to ignore them when the 

question of their enforcement arises and the mere fact that 

there was no specific relief sought for to strike down or 

declare them ultra vires, particularly when the party in 

sufferance is a respondent to the lis or proceedings cannot 

confer any further sanctity or authority and validity which it 

is shown and found to obviously and patently lack. It would, 

therefore, be a myth to state that Regulations made under 

Section 23 of the Act have “Constitutional” and legal status, 

even unmindful of the fact that any one or more of them are 

found to be not consistent with specific provisions of the Act 

itself. Thus, the Regulations in question, which AICTE could 

not have made so as to bind universities/UGC within the 

confines of the powers conferred upon it, cannot be enforced 

against or bind a University in the matter of any necessity 

to seek prior approval to commence a new department or 

course and programme in technical education in any 

university or any of its departments and constituent 

institutions.’ 

127. As already noticed hereinbefore, the guidelines dated 

18.05.2004 were issued pursuant to the directions contained in 

the judgment of a Division Bench of this Court in K.P. Vasudevan 

Namboothiri (supra) when it was noticed that the absence of 
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guidelines or rules would lead to arbitrariness in the matter of 

selection and appointment of non-hereditary trustees, an 

assessment of the comparative merits and demerits of the 

applicants has to be undertaken before appointing non-hereditary 

trustees in a religious institution. In the said decision, the Division 

Bench noticed that no qualification for non-hereditary trustees had 

been prescribed. Till the framing of statutory rules in the exercise 

of the powers under the Act, the aforesaid guidelines issued by 

the Commissioner of the erstwhile Hindu Religious and Charitable 

Endowments (Administration) Department, will govern the field. 

As already noticed hereinbefore, the qualifications contained in 

Ext.P1, which are in terms of guidelines dated 18.05.2004, are not 

at variance with the provisions contained in the Act of 1951. The 

law laid down in the Bharathidasan University [(2001) 8 SCC 

676] will not in any manner support the collateral challenge made 

by the 8th respondent against the guidelines framed by the 

Commissioner. In such circumstances, we find absolutely no merit 

in the aforesaid contention raised by the learned counsel for the 

8th respondent, which can only be repelled as untenable, and we 

do so. 

128.  The eligibility and disqualification clause contained in 

the guidelines dated 18.05.2004 and Ext.P1 notification dated 
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19.01.2022:- As per clause (a) of the guidelines, an appointee 

shall be ordinarily a resident in the Taluk in which the temple is 

situated, and for this purpose, either his name in the electoral roll 

or address furnished in the ration card shall be the proof. As per 

clause (b), the appointee shall be a person who is in the habit of 

visiting the temple usually. As per clause (c), the appointee shall 

be a person believing in idol worship, and persons who are actively 

working for the welfare of the temple/temples, may be given 

preference. As per clause (d) of the guidelines dated 18.05.2004, 

the following category of persons need not be considered for 

appointment ordinarily (i) busy professionals; (ii) active politicians 

and office bearers of political parties; (iii) persons who had 

encroached Devaswom lands or against whom Devaswom has filed 

cases in a court of law; and (iv) persons who had filed litigations 

against the Devaswom. 

129. In view of the provisions contained in Section 24 of the 

Act, the trustee of every religious institution is bound to administer 

its affairs and to apply its funds and properties in accordance with 

the terms of the trust, the usage of the institution and all lawful 

directions which a competent authority may issue in respect 

thereof and as carefully as a man of ordinary prudence would deal 

with such affairs, funds and properties if they were his own.  
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130. In Chathu Achan K. [2022 (6) KLT 388], this Court 

held that the provisions of clauses (3) and (4) of the notification 

issued by the Commissioner make it explicitly clear that, for 

appointment as non-hereditary trustee of the temple, the 

applicant should be a regular worshipper of the temple, who is 

prepared to actively work for the betterment of the temple. He 

should be a permanent resident of the Taluk in which the temple 

situates, who believes in idolatry. Persons who are busy with their 

employment, office bearers of political parties, active politicians or 

those indulging in active participation in the activities of a political 

party cannot aspire appointment as non-hereditary trustees of the 

temple. Therefore, the Commissioner has to take necessary steps 

to ensure that any appointment made as non-hereditary trustee 

of the temples under the control of Malabar Devaswom Board is 

strictly in terms of the disqualification and eligibility clauses 

provided in similar notifications. The said principle was reiterated 

in the decision in Anantha Narayanan [2023:KER:9966].  

131. In view of the statutory provisions referred to 

hereinbefore and the law laid down in the decisions referred to 

supra, the process of selection for appointment of non-hereditary 

trustees in temples which are controlled institutions under the 

Malabar Devaswom Board has to be considered by the 2nd 
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respondent Commissioner, Malabar Devaswom Board or the 

concerned Area Committee of Malabar Devaswom Board, as the 

case may be, in a fair and transparent manner, with an object of 

selecting most appropriate persons, who believe in temple worship, 

who have contributed something to the betterment of the temple, 

who are not otherwise engaged in any other employment, 

activities, etc. The process now being undertaken by the Malabar 

Devaswom Board, which is borne out from the files relating to 

Ext.P8 order dated 25.10.2023 of the 2nd respondent 

Commissioner is not one which fulfills the objects sought to be 

achieved by the enactment of the Act of 1951 and the Amendment 

Act of 2008.  

132. The directions contained in the judgment of a Division 

Bench of this Court in K.P. Vasudevan Namboothiri - Judgment 

dated 01.04.2004 in O.P.No.6131 of 2003 - has to be considered 

in the light of the statutory provisions referred to hereinbefore, 

which deals with the duties, powers and responsibilities of the 

non-hereditary trustees in temples which are controlled 

institutions under the Malabar Devaswom Board. The Division 

Bench envisaged the formation of guidelines to eliminate 

arbitrariness in the matter of appointment of non-hereditary 

trustees. It is thereafter that the guidelines dated 18.05.2004 was 
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issued by the Commissioner of the erstwhile Hindu Religious and 

Charitable Endowments Department. Even after the issuance of 

the guidelines dated 18.05.2004 there is arbitrariness in the 

process of selection for appointing non-hereditary trustees in 

temples, which are controlled institutions under the Malabar 

Devaswom Board, which is evident from the facts and 

circumstances of the case on hand, as borne out from the files 

relating to Ext.P8 order dated 25.10.2023 of the 2nd respondent 

Commissioner. 

133. In the decision in O.K. Kochukunju and another v. 

Malabar Devaswom Board and others [2024:KER:24264] - 

Judgment dated 08.02.2024 in W.P.(C)No.42397 of 2022 - a 

Division Bench of this Court in which one among us [Anil K. 

Narendran, J.] was a party was dealing with a writ petition filed 

by the devotees of Sree Valliyoorkavu Devi Temple in Wayanad 

District, which is a controlled institution under the Malabar 

Devaswom Board, seeking a writ of mandamus commanding the 

Board and its Commissioner to take necessary action against the 

trustees of that temple for committing various acts resulting loss 

to the Devaswom and seeking an order directing the Executive 

Officer of that Devaswom to withdraw all funds and deposits of the 

Devaswom from Co-operative Societies/banks, institutions and 
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redeposit the same in Nationalised Banks, in order to secure the 

Devaswom funds. In that case this Court noticed Circular 

No.H9/1637/2010 dated 02.03.2010 issued by the Commissioner, 

Malabar Devaswom Board, whereby the opening of accounts of 

the temples which are controlled institutions under the Malabar 

Devaswom Board cannot be in a Co-operative Society. In the said 

decision, the Division Bench noticed that openly flouting the 

requirements of the circular dated 02.03.2010 [Ext.R4(e)] issued 

by the Commissioner, Malabar Devaswom Board, some of the 

Savings Accounts and Fixed Deposits of the said Devaswom were 

kept in Co-operative Societies. Paragraphs 1, 2 and 18 of the said 

circular were extracted in paragraph 13 of the said decision. 

Paragraph 13 of the decision reads thus; 

“13. The document marked as Ext.R4(e) along with the 

counter affidavit filed by respondents 4 and 5 is a copy of 

circular No.H9/1637/2010 dated 02.03.2010 issued by the 

2nd respondent Commissioner, Malabar Devaswom Board. 

Paragraphs 1, 2 and 18 of that circular read thus;  

“1. ്ഷേത്രം ്ഷേരിലു്ᩦ എ്ᩤാ ബാ്ഝ ് അ്കൗ്ᩂുകളും 

എക്സികയൂ്ടീവ് ഓഫീസറുടെയും ത്െ്ഹി്ഷബാർഡ് 

ടെയർമാൻ/മാ്ഷേജിംഗ് ത്െ്ഹി/ത്െ്ഹി/ഫി്റ ് ്ഷേഴ്സൺ 

എ്രിവരുടെ ്ഷജായിേ്റ ് അ്കൗ്ᩂിലായിരി 

്ഷ്ക്ᩂരാണ്. 

2. സഹകരണ ബാ്ഝുകൾ, ്ഷേശസാൽകൃര ബാ്ഝുകൾ/ 

്ഷോ്ഷ്ഹാഫീസ് ്ഷസവിംഗ്സ് ബാ്ഝുകൾ ടെഡയൂൾഡ് 

ബാ്ഝ/്ത്െെറി എ്രിവയിൽ ്ഷേത്രം ്ഷേരിലു്ᩦ 
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അ്കൗ്ᩂുകൾ രുെ്ങാവൂ. ഏടര്ഝിലും ്ഷേത്ര്ᩈിേ്, 

ഇ്ᩈരം ബാ്ഝുകളില്ᩤാടര, അ്കൗ്ᩂുകൾ 

േിലവിലുട്ᩂ്ഝിൽ, ആയര് ഉെൻ ത്ോബലയ്ᩈിൽ 

േിർ്ᩈലാ്കി ്ഷമൽ കാണി്ച് ബാ്ഝുകളിൽ ്ഷേത്രം 

്ഷേരിൽ അ്കൗ്ᩂുകൾ രുറ്ഷ്ക്ᩂരും അത്േകാരം 

അ്കൗ്ᩂിടല ബാലൻസ് ്ഷമൽേറ്ഞ േിർ്ᩈലാ്കടെ്ട 

ഏടര്ഝിലും ബാ്ഝി്ഷല്ക് മാ്ഷ്റ്ᩂരുമാണ്. ഒരു 

്ഷേത്ര്ᩈിേ് ഒരു ബാ്ഝിൽ മാത്രടമ അ്കൗ്്ᩂ 

ോെു്ᩦൂ. (എ്രാൽ ്ഽിര േി്ഷേേ്ᩈിേ്ടറ 

കാരയ്ᩈിൽ കാലാവധി രീരു്ര മുറയ്്ക്). 

 xxx                      xxx   xxx 

18. ്ഷലാ്കൽ ഫ്്ᩂ വകുെിേ്ടറ ഓഡി്റി്ങ് 

േെ്ᩈു്രരിോയി ഓ്ഷരാ വർെട്ᩈയും ഡിസംബർ 31 

വടരയു്ᩦ വരവ ് ടെലവ ് കണ്കുകളും മ്റു വിശേ 

വിവര്ങളും ടരാ്ടെു്ᩈ വർെം ടഫത്ബുവരി മാസം 10-

30 രീ്യരി്കകം ബ്യടെ്ട ്ഷലാ്കൽ ഫ്ᩂ ്

അധികാരി്ക് സമർെി്ഷ്ക്ᩂരാണ്. േകർെ ്ക്ᩜീെണർ 

അസി്ഹേ്റ് ക്ᩜീെണർ്ക് സമർെി്ഷ്ക്ᩂരാണ്.” 

134. In paragraph 14 of that decision, the Division Bench 

noticed the specific contention raised by the petitioners in 

paragraph 8 of the reply affidavit dated 24.09.2023 that the 

beneficiaries of the opening of such Savings Account/Fixed 

Deposits are CPM ruled Co-operative Banks and CPM administered 

Co-operative Societies. Paragraph 14 of the decision reads thus; 

“14. On 03.10.2023, the petitioners have filed a reply 

affidavit dated 24.09.2023. Paragraph 8 of the reply 

affidavit reads thus;  

“8. There is blatant violation of Ext.R4(e) 

circular issued by the Commissioner dated 

02.03.2010. Clauses 1, 2, 8 etc., are flagrantly 

overlooked. The CPM ruled Co-operative Banks 
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are benefitted by the Devaswom funds and the 

present-day trend of Co-operative Society 

deposits in a vacuum is to be judicially taken 

note of by this Hon’ble Court. The deposits are 

with Mananthavady Urban Co-operative Society, 

Kerala Bank, Mananthavady Rural Co-operative 

Society, Thirunelli Co-operative Temple 

Employees Society, Co-operative Rural Society, 

Suseela Gopalan Memorial Vanitha Co-operative 

Society, Waynad District Temple Employees Co-

operative Society and North Waynad Rubber 

and Agricultural Marketing Society. Crores of 

Rupees have no security in the CPM 

administered Co-operative Societies. These 

facts are borne out from Exts.P2 and P4 reports 

of the Assistant Commissioner.”   

The list of those Banks/Co-operative Societies was extracted in 

paragraph 16 of that decision.  

135. In paragraph 18 of the decision, the Division Bench 

noticed that as per the report dated 22.08.2022 (Ext.P2) 

submitted by the Assistant Commissioner, Thalassery to the 

Commissioner, Malabar Devaswom Board, a sum of 

Rs.65,90,360/- obtained by auctioning the Kuthaka right in the 

annual festival for the year 2022 is deposited in Kerala Bank and 

in Co-operative Urban Society. In the report dated 15.10.2022 

(Ext.P4) of the Assistant Commissioner to the Commissioner it 
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was pointed out that the deposits of Devaswom funds in the Co-

operative Societies may invite audit objection. Paragraph 18 of the 

decision reads thus; 

“18. On 11.10.2023, the learned counsel for the petitioners 

pointed out Ext.P2 report dated 22.08.2022 submitted by 

the Assistant Commissioner, Thalassery to the 2nd 

respondent Commissioner, Malabar Devaswom Board, 

wherein it is pointed out that a sum of Rs.65,90,360/- 

obtained by auctioning the Kuthaka right in the annual 

festival for the year 2022 is deposited in Kerala Bank and in 

Co-operative Urban Society. In Ext.P4 report dated 

15.10.2022 of the Assistant Commissioner to the 2nd 

respondent Commissioner it is pointed out that the deposits 

of Devaswom funds in the Co-operative Societies may invite 

audit objection. The relevant paragraph of Ext.P4 report 

reads thus;  

“2022 ടല ്ഷലല്ᩈിൽ 71,80,000/- രൂേ ലഭി്ചരിൽ 28 ലേം 

രൂേയും വിവിധ ടസാസസ്റികളിലായി ഫിക്സ്ഡ് 

ടഡ്ഷൊസി്റ് ആയി. ്ഷകരള ബാ്ഝിൽ േി്രും മ്റു ബാ്ഝു 

ലിൽ േി്രും രുക മാ്റി േി്ഷേേി്ചി്ടു്ᩦരായി കാണു്രു. 

്ഷകാ-ഓേ്ഷറ്റീവ് മൽ ടസാസസ്റി ലിമി്റഡ് (21 ലേം), 

സുശീല ്ഷഗാോലൻ സ്മാരക വേിര ്ഷകാ-ഓേ്ഷറ്റീവ് (2) 

ലേം. വയോെ് ജി്ᩤ സെേിംൾ എം്ഷലായീസ് ്ഷകാ-

ഓേ്ഷറ്റീവ് ടസാസസ്റി (2ലേം) ്ഷോർ്ᩈ് വയോെ് റബർ 

& അത്ഗികൾ്ചർ മാർ്ക്റിംഗ് ടസാസസ്റി (3 ലേം) എ്രീ 

ടസാസസ്റികളിലാണ് േി്ഷേേി്ചി്ടു്ᩦര്. ഇത്രയും രുക 

വിവിധ സഹകരണ ടസാസസ്റികളിൽ േി്ഷേേി്ചര് 

ഓഡി്റ ് രെ്ᩰവാേ്ᩈിേ് കാരണമാ്ഷയ്കാം. ആയരിോൽ 

കാലാവധി (1 വർെം) േൂർ്ᩈിയാകു്ര മുറയ്്ക് 

ടസാസസ്റികളിയ േി്രും േിൻവലി്ച് മ്റ ്

ബാ്ഝുകളി്ഷല്ക് മാ്റു്രരിേ് ്ഷബാർഡിൽ യു്വമായ 

രീരുമാേം സകട്കാ്ᩦാവു്രരാണ്. ഈ ്ഷേത്ര്ᩈിൽ 

ആടക 28 എ്ᩆം ്ഽിരേി്ഷേേ്ങളിലായി 1,42,98,530/- 
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രൂേയുടെ ്ഽിരേി്ഷേ േമുട്ᩂ്ര് കാണു്രു. 2019 ൽ 

്ഷലല്ᩈിേ് 85,14,880/-. രൂേ ലഭി്ചിരു്രു. ടെലവ ് ഏരാ്്ᩂ 

34,25,203/- രൂേയാടണ്രും കാണു്രു. എ്രാൽ 2022 ൽ 

്ഷലല്ᩈുക മുഴുവൻ കി്ടിയിട്ᩤ്ര ് മാത്രമ്ᩤ. ഏക്ഷേശം 

ത്ോഥമികമായി വിലയിരു്ᩈിയരിൽ 40 ലേ്ᩈിേ് ്ഷമൽ 

ടെലവ ്വ്രി്ടുമു്്ᩂ. 2020 വടരയു്ᩦ ഓഡി്റ ്ഈ മാസം 17 

മുരൽ േെ്കു്രു്്ᩂ. 2022 വർെം വടര ഓഡി്റ ്

േൂർ്ᩈിയാ്കു്രരിേ് വർെം കഴി്ഞ ഉെൻ േെേെി 

സവീകരി്കു്രരാണ്. ഓഡി്റ ് കഴി്ഞാൽ മാത്ര്ഷമ 

ഉ്ᩈരവുമായി ബ്യടെ്ട അോകരകൾ സംബ്യി്ച് 

കൂെുരൽ വയ്വര ലഭി്കുകയു്ᩦടയ്രും 

്ഷബാധിെി്കു്രു.” 

136. In paragraph 19 of the decision in O.K. Kochukunju 

[2024:KER:24264] the Division Bench noticed that the 5th 

respondent in W.P.(C)No.42397 of 2022, who is a non-hereditary 

trustee of Sree Valliyoorkavu Devaswom, is a person nominated 

by a political party, who is also a Director of Mananthavady Co-

operative Urban Society, a society controlled by that political 

party. In that decision, the Division Bench noticed that despite the 

violation of the Circular dated 02.03.2010 is being pointed out in 

the report dated 15.10.2022 of the Assistant Commissioner, 

Thalassery, a copy of which is marked as Ext.P4 in that writ 

petition, the Malabar Devaswom Board or the Commissioner has 

not taken any action on such violation. Paragraphs 19 to 21 of that 

decision read thus; 

‘19. In paragraph 4 of the reply affidavit, the petitioner has 

stated that the 5th respondent, who is a non-hereditary 
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trustee of Sree Valliyoorkavu Devaswom, is a person 

nominated by a political party, who is also a Director of 

Mananthavady Co-operative Urban Society controlled by 

that political party. Paragraph 4 of the reply affidavit reads 

thus;  

“4. In 2023, Ulsavam, Chantha Lelam was 

confirmed for Rs.1.20 Crores (Rs.60.60 lakhs in 

2022), Exhibition and Trade Fair was confirmed 

for Rs.38 lakhs (Rs.22 lakhs in 2022). The 

reduction of auction amount basing COVID as a 

reason is flimsy and beyond credibility as the 

beneficiaries (the 7th respondent and the 8th 

respondent) are the direct associates of 

respondents 4 and 5. The 5th respondent non-

hereditary trustee is a party nominee; being 

Mananthavady CPM ruled Local Committee 

Member and Director of CPM Ruled 

Mananthavady Co-operative Urban Society.”   

20. On 11.10.2023, during the course of arguments, on a 

query made by this Court, the learned counsel for the 4th 

respondent Hereditary Trustee, who is also appearing for the 

5th respondent Non-Hereditary Trustee, admitted that the 

5th respondent is one of the Directors of Mananthavady 

Urban Co-operative Society Ltd. The learned counsel 

submitted that some of the savings accounts/fixed deposit 

accounts of Sree Valliyoorkavu Devaswom were opened in 

Co-operative Societies more than 10 years back. On another 

query made by this Court, the learned Standing Counsel for 

Malabar Devaswom Board submitted that, if Devaswom 

funds are deposited in the accounts maintained in the Co-

operative Societies, it is in violation of the terms of Ext.R4(e) 
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circular dated 02.03.2010 issued by the Commissioner, 

Malabar Devaswom Board. The learned Standing Counsel 

sought time to get instructions on the action, if any, taken 

by the 2nd respondent Commissioner on Ext.P4 report dated 

15.10.2022 of the Assistant Commissioner in which the 

irregularity in Sree Valliyoorkavu Devaswom maintaining 

fixed deposits in Co-operative Societies was specifically 

pointed out.  

21. In the order dated 11.10.2023, this Court found that the 

Devaswom funds of Sree Valliyoorkavu Devaswom are kept 

in the savings accounts and fixed deposits maintained in 

various Co-operative Societies, in violation of the terms of 

Ext.R4(e) circular dated 02.03.2010 issued by the 

Commissioner, Malabar Devaswom Board. Despite the said 

fact being pointed out in Ext.P4 report dated 15.10.2022 of 

the Assistant Commissioner, Thalasserry, the Malabar 

Devaswom Board or the Commissioner has not taken any 

action on the violation of the terms of Ext.R4(e) circular.’  

137. After the order of the Division Bench dated 14.10.2023 

in W.P.(C)No.42397 of 2022, the Malabar Devaswom Board has 

taken a decision on 17.10.2023, a copy of which was marked as 

Ext.R2(a) in that writ petition, based on which Circular 

No.H.7/3309/2022/MDB dated 18.10.2023 has been issued. 

Paragraphs 22 to 25 of the decision in W.P.(C)No.42397 of 2022 

read thus; 

‘22. After the order of this Court dated 11.10.2023, the 

Malabar Devaswom Board has taken Exts.R2(a) Decision 

No.71 in its meeting held on 17.10.2023, based on which 
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the Commissioner, Malabar Devaswom Board issued 

Ext.R2(b) Circular No.H.7/3309/2022/MDB dated 

18.10.2023, which were placed on record along with 

I.A.No.4 of 2023 filed by Malabar Devaswom Board. In the 

affidavit filed in support of I.A.No.4 of 2023, it is stated that 

the temples under the supervisory jurisdiction of the Board 

are bound to follow the circular dated 02.03.2010 as well as 

the Rules framed under Section 100(2)(k) of the Madras 

Hindu Religious and Charitable Endowments Act. In the 

meeting held on 17.10.2023, the Board has considered the 

matter and resolved by Ext.R2(a) decision No.71, to issuing 

a circular reiterating Circular No.H9.1637/2010 dated 

02.03.2010; with certain modifications. Accordingly, the 

Commissioner, Malabar Devaswom Board issued Ext.R2(b) 

Circular No.H.7/3309/2022/MDB dated 18.10.2023. 

23. Ext.R2(a) decision No.71 taken in the meeting of the 

Malabar Devaswom Board held on 17.10.2023 reads thus; 

“തീരു ാനും: (71)   തീ തി :17/10/2023 

പ്ശി വ്ളി ൂർകാവ് രഗ്വതി യദവസവ്തിഴല 2022 വർഷ്ും 

ആറാ്ട്  യഹാ്഼വും, പ്രദർശന വിരണന യ ള, 

സാപ്തിക ഇടരാ് സുംബ്യി്ച് അസി്ഹന്് ക്മിഷ്ണർ 

22.08.2022 ന് സ ർെി്ച റിയൊർ്ട് യബാർഡ് യ ാഗ്ും 

വിശദ ാ ി ചർ്ച ഴച്ᩄതു. ഉ്഼വവു ാ ി ബ്യഴെ്ട 

സാപ്തിക ഇടരാടുകൾ സുതാരയ ാ ുും 

നി  ാനുസൃതവുും നട്തുനതിന് 

യ്ഷപ്തരരണാധികാരികളുഴട രാഗ്്തുനിനുും വീഴ്ച 

സുംരവി്ചി്ടു്ളതാ ി പ്രാഥ ിക ാ ി യ ാഗ്ും 

വില ിരു്തി. എ്ഝിലുും നടരടികൾ സവീകരി്കുനതിന് 

നിർ്ദിര പ്ട്ഹി ാരുഴട കാല ളവിഴല യ്ഷപ്തരരണും 

സുംബ്യി്ച് വിശദ ാ  രരിയശാധന നട്തുനതിന് 

സ്ഴരഷ്യൽ ടീ ിഴന നിയ ാഗ്ി്കുനതിന് തീരു ാനി്ചു. 

പ്രസ്തുത റിയൊർ്ടിന്ഴറ അടി്ഽാന്തിൽ നടരടി 

സവീകരി്കാൻ തീരു ാനി്ചു. യ്ഷപ്ത്തിഴല നിയ്ഷര്ങൾ 
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യകാ-ഓെയറ്റീവ് ഴസാസസ്റികളിൽ നിയ്ഷരും നട്തി ത് 

വസ്തുതാരര ാ ി ശരി ാഴണന് 

യബാധയഴെടുക ു്ᩂാ ി. എനാൽ ഇതുവഴര ഇതു 

സുംബ്യി്ച് ഓഡി്റ് റിയൊർ്ടുകളിൽ ഒബ്ജ്ഷൻ 

ഉ്ᩂാ ി്ടിലല. എനിരുനാലുും  ലബാർ യദവസവും 

യബാർഡിന് കീെിഴല രല യ്ഷപ്ത്ങളിലുും ഇ്തരും യകാ-

ഓെയറ്റീവ് ഴസാസസ്റികളിൽ ്ഽിരും നിയ്ഷരും 

നട്തി താ ി പ്ശ്ധ ിൽഴെ്ടി്ടു്ᩂ്. 

രലിശ ിന്തിൽ കൂടുതൽ തുക ലരയ ാവുും എന 

കാരണ്താലാണ് രല യ്ഷപ്തരരണാധികാരികളുും ഇ്തരും 

നിയ്ഷര്ങൾ നട്തി ി്ടു്ളത്. എനിരുനാൽ കൂടി 

കാലാവധി രൂർ്തി ാവാ്ത ്ഽിര നിയ്ഷര്ങൾ 

രിൻവലി്കുയപാൾ രലിശ ിന്തിൽ വലി  തുക 

നരഴെടാൻ ഇട ാവുഴ നതിനാൽ ഇ്തരും യകാ-

ഓെയറ്റീവ് ഴസാസസ്റികളിൽ നിയ്ഷര ാ്കി ി്ടു്ള 

നിയ്ഷര്ങൾ കാലാവധി രൂർ്തി ാകുന  ുറ്ക് 

രിൻവലി്ച് ക്മീഷ്ണറുഴട സർ്കുലർ നപർ. 

എ്ച്9.1637/2010 തീ തി.02/03/2010 -ഴല ര്ᩂാും അനുയേദ 

പ്രകാര ു്ള ്ഽാരന്ങളിയലാ 100(2)(K) ്ഽാരന്ങളിയലാ 

 ാ്റി നിയ്ഷരി്കുനതിനുും യ ലിൽ ച്ടപ്രകാരവുും 

സർ്കുലർ പ്രകാരവു ു്ള ്ഽാരന്ങളിൽ അലലാഴത 

ഴസാസസ്റികളിൽ നിയ്ഷരും നട്താൻ രാടിഴലലന് കർശന 

നിർയ്ദശും ഉൾഴെടു്തി സർ്കുലർ 

രുറഴെടുവി്കുനതിനുും തീരു ാനി്ചു.” 

24. Ext.R2(b) circular dated 18.10.2023 issued by the 

Commissioner, Malabar Devaswom Board, based on 

Ext.R2(a) decision of the Board, reads thus; 

“ ലബാർ യദവസവും യബാർഡിനു കീെിലു്ള യ്ഷപ്ത്ങളിൽ 

രണ ിടരാടുകളുും  ്റുും സുംബ്യി്ച് വിശദ ാ  

 ാർ്ഗനിർയ്ദശ്ങൾ യ ൽ സൂചന പ്രകാരും 

രുറഴെടുവി്ചിരുനു. പ്രസ്തുത  ാർ്ഗനിർയ്ദശ്ങളിൽ 

താഴെ രറ ുന കാരയ്ങൾ കൂടി രരിഗ്ണി്ച്  ാപ്തയ   

യ്ഷപ്തരരണാധികാരികൾ നടരടികൾ സവീകരി്കാൻ 

രാടു്ളൂ എന് നിഷ്കർഷ്ി്കുനു. 
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1) യകരള സും്ഽാന സഹകരണ നി  പ്രകാരും 

യ്ഷപ്ത്തിന് സ ീര ു്ളതുും ലാരകര ാ  നില ിൽ 

പ്രവർ്തി്ചു വരുനതു ാ  സഹകരണ ബാ്ഝുകളിൽ 

അലലാഴത, യ ലിൽ സഹകരണ നി   പ്രകാരും രജി്ഹർ 

ഴച്യഴെടുന ഴസാസസ്റികളിൽ യ്ഷപ്ത ഫ്ᩂ് 

്ഽിരനിയ്ഷര ാ്കുകയ ാ എസ്.ബി, കറ്ᩂ് അ്കൗ്ᩂ് 

നിലനിർ്തുകയ ാ ഴച്യാൻ രാടു്ളതലല. 

2) നിലവിൽ യബാർഡിന് കീെിലു്ള ഏഴത്ഝിലുും 

യ്ഷപ്ത്ങൾ, യ്ഷപ്ത്തിന്ഴറ യരരിൽ സഹകരണ 

ഴസാസസ്റികളിൽ രണും നിയ്ഷരി്ചി്ടു്ള ര്ഷും 

നിയ്ഷര കാലാവധി രൂർ്തി ാകുന  ുറ്ᩄ്ക് 

രിൻവലി്ച് യ ൽ സൂചന സർ്കുലർ നിർയ്ദശ 

പ്രകാര ു്ള ബാ്ഝുകളിൽ നിയ്ഷരിയ്ക്ᩂതാണ്.  

3) ഒരു യ്ഷപ്ത്തിന് ഒരു ബാ്ഝിൽ  ാപ്തയ  അ്കൗ്ᩂ് 

രാടു്ളൂ എന വയവ്ഽ ിൽ ഇളവ് വരു്തി 

അതയാവശയ ു്ള ര്ഷും, എസ്.ബി അ്കൗ്ᩂുകളുഴട 

എ്ണും ഏ്റവുും കുറ്ഞ എ്ണ്തിൽ നിലനിർ്തണഴ ന 

വയവ്ഽ ിൽ, സർ്കുലറിൽ വയവ്ഽ ഴച്ᩄത 

പ്രകാര ു്ള ഒനിലധികും ബാ്ഝുകളിൽ അ്കൗ്ᩂുകൾ 

ആകാഴ ന് യ ൽ സൂചന സർ്കുലറിഴല 2-ാാാും 

അനുയേദ്തിൽ യരദഗ്തി വരു്തുനു.” 

25. We do not propose to consider the legality of Ext.R2(a) 

decision taken by the Malabar Devaswom Board on 

17.10.2023, to the extent of making certain modifications 

to the earlier circular dated 02.03.2010. Having considered 

the pleadings and materials on record and also the 

submissions made at the Bar, we deem it appropriate to 

direct respondents 1 to 3 to take necessary steps to ensure 

that the Devaswom funds of Sree Valliyoorkavu Devaswom 

are deposited by its Board of Trustees and the Executive 

Officer, in Nationalised Banks or Scheduled Banks or other 

institutions specified in the rules made under Section 

100(2)(k) of the Madras Hindu Religious and Charitable 
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Endowments Act, read with circular No.H9.1637/2010 dated 

02.03.2010. At the time of audit of accounts, the additional 

14th respondent Deputy Director, State Audit Department, 

Malabar Devaswom Audit shall ensure that the deposit of 

Devaswom funds of Valliyoorkavu Devaswom are strictly in 

terms of the statutory requirements. Any violation shall be 

dealt with appropriately with stern action. It would be open 

to the petitioners to specifically point out the violation of 

those statutory requirements before the 2nd respondent 

Commissioner, Malabar Devaswom Board, in which event 

the said respondent shall consider the same and pass 

appropriate orders thereon, with notice to the petitioners, 

the Executive Officer of the Valliyoorkavu Devaswom and its 

Board of Trustees.  

138. A devotee of Thootha Bhagavathi Temple, another 

controlled institution under the Malabar Devaswom Board, has 

filed W.P.(C)No.28126 of 2023 seeking a writ of mandamus 

commanding the Commissioner, Malabar Devaswom Board to 

conduct an enquiry into the activities of respondents 6 to 9 

therein, including cutting and removing of trees from the 

Devaswom land of that temple and to restrain the 11th respondent 

therein, who is the Secretary of CPI(M), Thootha Town Branch 

Committee, from using the pathway through the temple property, 

which is cut open illegally, and for other reliefs. In that writ 

petition, which is pending consideration, this Court passed an 

interim order dated 20.10.2023, whereby the Assistant 
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Commissioner, the Executive Officer, Thootha Bhagavathi Temple 

and also the Station House Officer, Cherpulassery Police Station 

were directed to take necessary steps to ensure that no activity in 

connection with the inauguration of the newly constructed building 

of ‘CPI(M) Thootha Town Branch’ which was scheduled to be held 

on 21.10.2023, takes place in the Devaswom land of Thootha 

Bhagavathy Temple.  

139. In the interim order dated 20.10.2023 in 

W.P.(C)No.28126 of 2023, this Court extracted the photographs of 

the newly constructed building of ‘CPI(M) Thootha Town Branch’, 

the inauguration of which was scheduled to be held on 

21.10.2023, showing the steps leading to the newly constructed 

building, which are of recent origin. In respect of the said 

construction, the Station House Officer, Cherpulasserry Police 

Station received two complaints dated 03.02.2023 and 

25.08.2023 made by Thootha Bhagavathy Kshetra Raksha 

Samithi. One complaint was regarding the cutting and removal of 

a teak tree standing in the temple property and another complaint 

was regarding cutting open a pathway in the Devaswom land as a 

passage to the newly constructed building of ‘CPI(M) Thootha 

Town Branch’. The photographs marked as Ext.P15 in 
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W.P.(C)No.28126 of 2023, which are extracted in the order of this 

Court dated 28.10.2023, are extracted hereunder; 

 

 

 140. In paragraph 11 of the interim order dated 20.10.2023 

in W.P.(C)No.28126 of 2023, this Court noticed that the above 

photographs prima facie show that the steps leading to the newly 

constructed building are of recent origin. Paragraph 11 of that 

order reads thus; 
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“11. The learned Senior Government Pleader, on instructions 

from the additional 24th respondent, Station House Officer, 

Cherpulassery Police Station, would submit that subsequent 

to the order of this Court dated 25.08.2023, the Station 

House Officer received two complaints dated 03.02.2023 

and 25.08.2023 made by Thootha Bhagavathy Kshethra 

Raksha Samithi. One complaint is regarding the cutting and 

removal of a teak tree standing in the temple property and 

another complaint is regarding cutting open a pathway in 

the Devaswom land as passage to the newly constructed 

building. The photographs reproduced hereinbefore at 

paragraph No.2 prima facie show that the steps leading to 

the newly constructed building are of recent origin.” 

        (underline supplied)  

141. In paragraph 17 of the interim order dated 20.10.2023 

in W.P.(C)No.28126 of 2023, this Court noticed that it is the duty 

of the trustees of Thootha Bhagavathi Temple to be faithful to the 

Devaswom and manage, protect and safeguard the interest and 

properties of the Devaswom, with reasonable diligence. Therefore, 

the Malabar Devaswom Board and its officials are duty-bound to 

exercise their supervisory control in order to ensure that the 

interests and properties of the Devaswom are protected and 

safeguarded by its trustees and the employees of the Devaswom. 

Any act of ‘fence eating the crops’ should be dealt with sternly. 

142. During the pendency of W.P.(C)No.28126 of 2023 

another devotee of Goddess Bhagavathi of Thootha Bhagavathi 
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Temple filed W.P.(C)No.475 of 2024, seeking a writ of certiorari to 

quash the order dated 21.11.2023 (Ext.P1 order in that writ 

petition) issued by the Assistant Commissioner, on behalf of the 

Area Committee of Malabar Devaswom Board, whereby 

respondents 5 to 8 therein are appointed as non-hereditary 

trustees of Thootha Bhagavathi Temple.  

143. In W.P.(C)No.475 of 2024, it is alleged that respondents 

5 to 8 therein are active politicians in the locality and they are 

disqualified to be appointed as non-hereditary trustees, in view of 

the law laid down by this Court in Chathu Achan v. State of 

Kerala [2022 (6) KLT 388] and in Anantha Narayanan v. 

Malabar Devaswom Board and others [2023:KER:9966]. 

The 5th respondent therein is a member of CPI(M) Thootha Town 

Branch Committee; the 6th respondent therein is a member of 

CPI(M) Nalalumkunnu Branch Committee; the 7th respondent 

therein is a member of CPI(M) Thootha Town Branch Committee; 

and the 8th respondent therein is a member of CPI(M) 

Moochithottam Branch Committee. 

144. In W.P.(C)No.475 of 2024, this Court granted an interim 

order dated 12.01.2024 staying the operation of the order dated 

21.11.2023 (Ext.P1) issued by the Assistant Commissioner, on 

behalf of the Area Committee, for a period of two weeks, thereby 
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restraining respondents 5 to 8 from acting as non-hereditary 

trustees of Thootha Bhagavathi Temple. The said interim order, 

which was extended from time to time is still in force. 

W.P.(C)No.28126 of 2023 and W.P.(C)No.475 of 2024 were listed 

along with this writ petition on 27.02.2024 and also on the 

subsequent posting dates, till those cases were delinked, as 

service of notice is not complete on W.P.(C)No.28126 of 2023.     

145. In A.A. Gopalakrishnan v. Cochin Devaswom 

Board [(2007) 7 SCC 482] a Three-Judge Bench of the Apex 

Court held that the properties of deities, temples and Devaswom 

Boards require to be protected and safeguarded by their 

trustees/archakas/shebaits/employees. Instances are many 

where persons entrusted with the duty of managing and 

safeguarding the properties of temples, deities and Devaswom 

Boards have usurped and misappropriated such properties by 

setting up false claims of ownership or tenancy or adverse 

possession. This is possible only with the passive or active 

collusion of the authorities concerned. Such acts of ‘fence eating 

the crops’ should be dealt with sternly. The Government, members 

or trustees of boards/trusts, and devotees should be vigilant to 

prevent any such usurpation or encroachment. It is also the duty 
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of courts to protect and safeguard the properties of religious and 

charitable institutions from wrongful claims or misappropriation. 

146. In Travancore Devaswom Board v. Mohanan Nair 

[(2013) 3 KLT 132] a Division Bench of this Court noticed that 

in A.A. Gopalakrishnan [(2007) 7 SCC 482] a Three-Judge 

Bench of the Apex Court emphasised that it is the duty of the 

courts to protect and safeguard the interest and properties of the 

religious and charitable institutions. The Division Bench further 

noticed that the relevant principles under the Hindu law will show 

that the deity is always treated similar to that of a minor and there 

are some points of similarity between a minor and a Hindu idol. 

The High Court is the guardian of the deity and apart from the 

revisional jurisdiction under Section 103 of the Kerala Land 

Reforms Act, 1963, the High Court has inherent jurisdiction and 

the doctrine of parens patriae will also apply in exercising the 

jurisdiction. 

 147. Sree Vairamcode Bhagavathi Devaswom is a controlled 

institution under the Malabar Devaswom Board, which is a listed 

temple in notification No.HR 3/5691/93 dated 15.02.1994 issued 

by the Commissioner of erstwhile Hindu Religious and Charitable 

Endowments (Administration) Department. As held in the 

decisions referred to supra, it is the duty of the non-hereditary 
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trustees to be faithful to the Devaswom and manage, protect and 

safeguard the interest and properties of the Devaswom, with 

reasonable diligence. The Malabar Devaswom Board and its 

officials are duty-bound to exercise their supervisory control in 

order to ensure that the interests and properties of the Devaswom 

are protected and safeguarded by its non-hereditary trustees and 

the employees of the Devaswom. Any act of ‘fence eating the 

crops’ should be dealt with sternly by the Board and its officials.      

148. As already noticed hereinbefore, in view of the 

provisions contained in Chapter II of the Act of 1951, as amended 

by the Amendment Act of 2008, the Malabar Devaswom Board and 

the authorities under the Board, including the Commissioner, have 

essentially the duty and obligation to act in trust. In view of the 

provisions contained in Section 24 of the Act, the trustee of every 

religious institution is bound to administer its affairs and to apply 

its funds and properties in accordance with the terms of the trust, 

the usage of the institution and all lawful directions which a 

competent authority may issue in respect thereof and as carefully 

as a man of ordinary prudence would deal with such affairs, funds 

and properties if they were his own. Therefore, in the matter of 

the appointment of non-hereditary trustees in religious 

institutions, the competent authority in the Board has a duty to 
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act fairly, and the fairness in the action must be demonstrable 

from the records and also the decision. The decision taken by the 

competent authority should disclose an assessment of the 

comparative merits and demerits of the applicants, with specific 

reference to the disqualification and eligibility clauses provided in 

the guidelines dated 18.05.2004 issued by the Commissioner of 

the erstwhile Hindu Religious and Charitable Endowments 

(Administration) Department, and the files should disclose the 

manner in which such an assessment has been made by the 

competent authority.  

149. As already noticed hereinbefore, it is after the decision 

of the Division Bench in K.P. Vasudevan Namboothiri (supra) 

that the Commissioner of the erstwhile Hindu Religious and 

Charitable Endowments (Administration) Department issued 

guidelines dated 18.05.2004 for the selection of non-hereditary 

trustees in the Malabar area under the control of that Department. 

That guidelines were issued by the Commissioner of the erstwhile 

Hindu Religious and Charitable Endowments (Administration) 

Department, who was exercising the powers under the Act of 

1951, presently exercised by the Malabar Devaswom Board, after 

its constitution by the Amendment Act of 2008. Till the framing of 

statutory rules in the exercise of the powers under the Act, the 
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aforesaid guidelines issued by the Commissioner of the erstwhile 

Hindu Religious and Charitable Endowments (Administration) 

Department, would govern the field.  

150. In view of the provisions contained in clause (a) of the 

guidelines dated 18.05.2004, a person appointed as a non-

hereditary trustee shall be ordinarily a resident in the Taluk in 

which the temple is situated. As per clause (b), he shall be a 

person who is in the habit of visiting the temple usually. As per 

clause (c), he shall be a person believing in idol worship, and 

persons who are actively working for the welfare of the temple/ 

temples may be given preference. In view of the provisions 

contained in clause (d) of the guidelines, the following category of 

persons need not be considered for appointment ordinarily (i) busy 

professionals; (ii) active politicians and office bearers of political 

parties; (iii) persons who had encroached Devaswom lands or 

against whom Devaswom has filed cases in a court of law; and 

(iv) persons who had filed litigations against the Devaswom. As 

per clause (e) of the guidelines, when the comparative merits and 

demerits are difficult to decide as above, the educational 

qualification shall be taken as a determinant factor.  

151. As per clause (f) of the guidelines dated 18.05.2004, 

while making an appointment, as far as possible, persons who can 
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work as a team for the welfare and development activities of the 

temple shall be appointed. As per clause (i) of the guidelines, in 

case appointments are made, not in accordance with these 

guidelines, the reason therefor shall be recorded. The report of 

the officer conducting an enquiry as to the suitability of the 

applicants shall contain specific remarks with regard to the above 

points. Therefore, any appointments made by the 2nd respondent 

Commissioner, Malabar Devaswom Board or the concerned Area 

Committee, as the case may be, as non-hereditary trustees of 

Devaswoms/Temples which are controlled institutions under the 

Malabar Devaswom Board, shall be strictly in terms of the 

disqualification and eligibility clauses in the guidelines dated 

18.05.2004 issued by the Commissioner of the erstwhile Hindu 

Religious and Charitable Endowments (Administration) 

Department and the law laid down by this Court in Chathu Achan 

[2022 (6) KLT 388] and Anantha Narayanan [2023:KER: 

9966], after eliminating active politicians and office bearers of 

political parties, busy professionals, etc. from the zone of 

consideration.  

152. A fair and transparent mechanism in the matter of 

appointment of non-hereditary trustees in Devaswoms/Temples, 

till rules are made under the Act:- As already noticed hereinbefore, 
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the applications received pursuant to Ext.P1 notification dated 

19.01.2022 issued by the 2nd respondent Commissioner, Malabar 

Devaswom Board, were forwarded by the Assistant Commissioner 

to the 2nd respondent Commissioner along with a report dated 

23.08.2023 of the Inspector, Manjeri Division. The report dated 

11.09.2023 of the Assistant Commissioner is nothing but a 

verbatim reproduction of the conclusion of the Inspector in his 

report dated 23.08.2023. That report was placed before the Board 

along with an endorsement regarding the decision taken by the 

Establishment Standing Committee to make a recommendation to 

the Board. Thereafter, the Board vide decision No.7 dated 

17.10.2023 decided to appoint respondents 5 to 8 as non-

hereditary trustees of Sree Vairamcode Bhagavathi Devaswom for 

a period of two years, based on which the 2nd respondent 

Commissioner issued Ext.P8 order dated 25.10.2023.  

153. During the course of arguments, the submission made 

by the learned Senior Counsel for Malabar Devaswom Board is 

that, though the appointment of non-hereditary trustees in the 

controlled institutions under the Malabar Devaswom Board has to 

be made by the 2nd respondent Commissioner in view of the 

provisions contained in Section 39 of the Act, considering the fact 

that more than one thousand temples are controlled institutions 
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under the Board, with the limited administrative set up in the 

Board, it is not feasible for the Commissioner to have direct 

involvement in the process of selection of non-hereditary trustees 

of such institutions.  

154. Having considered the submissions made by the 

learned Senior Counsel for Malabar Devaswom Board on the above 

aspect, we deem it appropriate to issue the following directions in 

the matter of appointment of non-hereditary trustees in 

Devaswoms/Temples, which are controlled institutions under the 

Malabar Devaswom Board, in order to ensure a fair and 

transparent mechanism for such appointment, taking into 

consideration the requirements of the provisions contained in the 

Madras Hindu Religious and Charitable Institutions Act, till rules 

are made for that purpose under the said Act.  

(i) The notifications issued for the appointment as non-

hereditary trustees in Devaswoms/Temples, which are 

controlled institutions under the Malabar Devaswom Board, 

shall be published in a local daily having wide circulation. 

The notification shall also be published in the notice board 

of the Devaswom/Temple, at a prominent place, for the 

information of the devotees, and also in the notice board of 

the concerned Local Self-Government Institution and the 

Village Office. 

(ii) Once applications are received, the details of the 

applicants shall be exhibited on the notice board of the 
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Devaswom/Temple, at a prominent place, so as to enable 

the devotees to point out the disqualifications, if any, of any 

of the applicants, by submitting written objections before 

the 2nd respondent Commissioner or the concerned Area 

Committee, as the case may be, furnishing therewith their 

name, address and mobile number. Those objections shall 

also be dealt with appropriately by the 2nd respondent 

Commissioner or the concerned Area Committee, as the 

case may be, after obtaining individual reports on those 

complaints from the concerned Divisional Inspector. 

(iii) In the case of Devaswoms/Temples in which 

appointment of non-hereditary trustees is made by the 

concerned Area Committee, the evaluation of the applicants 

with reference to the report of the concerned Divisional 

Inspector shall be made by a Committee consisting of a 

member of the Area Committee to be nominated by its 

Chairman, the concerned Assistant Commissioner and the 

hereditary trustee of the Devaswom/Temple. In the absence 

of a hereditary trustee, the Tantri or Melsanthi of the 

Devaswom/Temple shall be a member of that Committee. 

The said Committee shall have a comparative assessment 

of the applicants with specific reference to the eligibilities 

and disqualifications provided in the guidelines dated 

18.05.2004 issued by the Commissioner of the erstwhile 

Hindu Religious and Charitable Endowments 

(Administration) Department and the said assessment shall 

be the basis for the appointment of non-hereditary trustees 

by the concerned Area Committee.  

(iv) In the case of Devaswoms/Temples in which 

appointment of non-hereditary trustees is made by the 2nd 

respondent Commissioner, Malabar Devaswom Board, the 
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evaluation of the applicants with reference to the report of 

the concerned Divisional Inspector shall be made by a 

Committee consisting of a member of the concerned Area 

Committee to be nominated by the Commissioner, the 

concerned Assistant Commissioner and the hereditary 

trustee of the Devaswom/Temple. In the absence of a 

hereditary trustee, the Tantri or Melsanthi of the 

Devaswom/Temple shall be a member of that Committee. 

The said Committee shall have a comparative assessment 

of the applicants with specific reference to the eligibilities 

and disqualifications provided in the guidelines dated 

18.05.2004 issued by the Commissioner of the erstwhile 

Hindu Religious and Charitable Endowments 

(Administration) Department and the said assessment shall 

be the basis for the appointment of non-hereditary trustees 

by the Commissioner, Malabar Devaswom Board.     

In the above circumstances, this writ petition is disposed of 

by setting aside Ext.P8 order dated 25.10.2023 of the 2nd 

respondent Commissioner, Malabar Devaswom Board, and by 

directing the Commissioner to make appointment as non-

hereditary trustees of Sree Vairamcode Bhagavathi Devaswom, 

after a comparative assessment of the applicants by a committee 

constituted in terms of the directions contained hereinbefore, 

strictly in accordance with law and taking note of the law laid down 

hereinbefore and also that laid down in Chathu Achan [2022 (6) 

KLT 388] and Anantha Narayanan [2023:KER:9966]. The 
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exercise in this regard shall be undertaken and completed, as 

expeditiously as possible, at any rate, within a period of two 

months from the date of receipt of a certified copy of this 

judgment. The rival contentions raised by the petitioner and 

respondents 5 to 8 on the disqualification in terms of the 

guidelines dated 18.05.2004 are left open to be raised before the 

2nd respondent Commissioner at the appropriate stage.  

 

                             Sd/- 

ANIL K. NARENDRAN, JUDGE 

 

            Sd/- 

   HARISANKAR V. MENON, JUDGE 

bkn/AV 

 

 

 

The ‘Section 9’ mentioned in lines 1, 2, 7 and 13 of paragraph 31 at 

page Nos.24 and 25 of the judgment dated 18.04.2024 in 

W.P.(C)No.38468/2023 is corrected and substituted with ‘Section 28’ as 

per the order dated 16.10.2024 in W.P.(C)No.38468/2023. 

 

                   Sd/- 

         JOINT REGISTRAR  



131 

W.P.(C)No.38468 of 2023 

 

APPENDIX OF WP(C) 38468/2023 

 

PETITIONER EXHIBITS 

Exhibit P1 TRUE COPY OF NOTIFICATION NO. 
J7/2319/2019/MDB DATED 19-1-2022, 

Exhibit P2 TRUE COPY OF THE APPLICATION SUBMITTED BY THE 
PETITIONER BEFORE THE 2ND RESPONDENT DATED 
NIL, 

Exhibit P3 TRUE COPY OF THE APPLICATION SUBMITTED BY THE 
5TH RESPONDENT DATED 10/02/2022 

Exhibit P4 TRUE COPY OF THE APPLICATION SUBMITTED BY THE 
6TH RESPONDENT DATED 09/02/2022 

Exhibit P5 TRUE COPY OF THE FACEBOOK POST OF THE 6TH 
RESPONDENT DILEEPKUMAR 

Exhibit P6 TRUE COPY OF THE INTERIM ORDER IN WP(C) NO. 
8226/2022 DATED 18/08/2023 

Exhibit P7 TRUE COPY OF THE JUDGMENT IN WP(C) NO. 
8226/2022 DATED 29/09/2023 

Exhibit P8 TRUE COPY OF THE PROCEEDINGS OF THE 2ND 
RESPONDENT DATED 25/10/2023, NO. 
J7/2319/2019/M.D.B(KDIS) 

Exhibit P9 TRUE COPY OF THE FACEBOOK POSTS IN RESPECT OF 
THE 8TH RESPONDENT 

RESPONDENT EXHIBITS 

Exhibit R4(a) 
True copy of the complaint of the temple 
employees against the 7th respondent dated 
01.11.2023, which was been forwarded by me on 
05.11.23 to the 2nd respondent 

Exhibit R4(b) True copy of the complaint of the Executive 
Officer, who is the Secretary of the Trustee 
Board dated 10.11.2023 addressed to the 2nd 
respondent 

Exhibit R6(D) A true copy of the photograph of the 
petitioner on the stage of INTUC Convention 
on 3.11.2023 
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Exhibit R6(A) True copy of a news that appeared on the 
online media called Athavanad Media on 
19.09.2021 

Exhibit R6(B) A true copy of the Facebook post by Mr. 
Abraham Robin D Daniel dated 15.10.2020 
containing a poster purported to be published 
by the KPSTA (Kerala Private School Teachers 
Association) 

Exhibit R6(C) A true copy of the photograph of the 
petitioner attending the function of 
Thalakkad INTUC Convention, on 23-09-2023 

EXT.R7(a) TRUE COPY OF THE COMPLAINT DATED 08/12/2023 
SUBMITTED BY THE EMPLOYEE OF THE TEMPLE 
BEFORE THE 2ND RESPONDENT 

Exhibit R8(a) True copy of the poster published by KPSTA, 
Tirur Sub-District Committee to praise the 
petitioner 

Exhibit R8(b) True copy of the Facebook particulars 
published by the petitioner himself 

Exhibit R8(c) Photograph taken on 03.11.2023, with the 
petitioner 

Exhibit R7(b) TRUE COPY OF THE ABOVE LETTER, RECEIVED UNDER 
RIGHT TO INFORMATION DATED 21/10/2021 

Exhibit R8(d) A true copy of the guideline dated 18.05.2004 
issued by the 2nd Respondent 

 


