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Mr. Ayush Sharma &

Mr. Himanshu Morwal

HON'BLE MR. JUSTICE SAMEER JAIN
Order

31/01/2023
1. In the instant matters following question of law was
formulated:

“Whether the Tax Board was justified in holding that
Chest Freezer/Deep Freezer does not fall within Entry
5 i.e. "Air Conditioner and Refrigerator” and therefore
is neither liable to be taxed under Entry Tax Act nor
under RVAT Act thereby exempting the goods from
payment of any kind of tax?”

2. With the consent of the parties, the matter was taken
up for final disposal. Sales Tax Revision/Reference No.73/2021 is
taken as lead file to peruse the facts.

3. Learned counsel for the petitioner-revenue submits that
the respondent-assessee has not paid Entry Tax on Chest
Freezer/Deep Freezer brought from outside the State and provided
it to the dealers for use. Learned counsel has relied upon the
Assessment Order dated 30.11.2015 to submit that Deep Freezer

are similar to refrigerators and therefore would fall under Entry 5
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i.e. “Air Conditioner and Refrigerator” and therefore be liable to be
taxed at 15%. Learned counsel contends that tax was rightly
imposed by the Assessing Officer vide speaking order dated
30.11.2015. The Appellate Authority (vide order dated
29.03.2019) and the learned Tax Board (vide order dated
02.02.2021) have committed a grave error in holding that Deep
Freezer are not part of “Air Conditioners and Refrigerators”, which
has resulted in a situation where the respondent-assessee is
paying nil tax on the goods in question. Learned counsel, in
furtherance of his contention that Deep Freezer would fall in the
broad category of “Air Conditioners and Refrigerators”, has relied
upon the world-wide accepted Harmonized System of
Nomenclature (in short "HSN"”), more specifically, entry No.84.18
of HSN, to submit that even as per HSN, Deep Freezer/Chest
Freezers are placed under the same broad heading. Learned
counsel further relied upon Entry 5 of Notifications dated
08.03.2006, 09.03.2011, and 14.07.2014 to submit that the
intention of the legislature was always to include Deep Freezers in
the board category of “Air Conditioners and Refrigerators”.
Learned counsel further relied upon Hon’ble Apex Court judgment
of Mauri Yeast India Private Limited Vs. State of Uttar
Pradesh & Anr. reported in 2008 (5) SCC 680, more

particularly para 34 which is reproduced below:

“"34. It is now a well settled principal of law that in
interpreting different entries, attempts shall be made
to find out as to whether the same answers the
description of the contents of the basic entry and only
in the event it is not possible to do so, recourse to the
residuary entry should be taken by way of last
resort.”
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By placing reliance upon Mauri Yeast (supra), learned counsel
submits that the revenue discharged its onus to conclude that
Deep Freezer falls under the broad category of “Air Conditioners
and Refrigerators”

4, Per contra, supporting the concurrent findings of
Appellate Authority and the Tax Board, learned counsel for the
respondent-assessee submits that the Revenue has failed to
discharge its onus to confirm that Deep Freezers falls under the
entry of “Air Conditioners and Refrigerators”. Learned counsel
submits that the revenue has merely relied upon the opinion of
the Assessing Officer, who in turn has concluded that Deep
Freezers are similar to Refrigerators by relying upon Wikipedia.
Learned counsel for the respondent-assessee contends that the
reliance placed by Assessing Officer on Wikipedia is untenable in
view of Hon’ble Supreme Court judgment of (2008) 15 VST 256
(SC) titled as Ponds India Ltd. (Merged with H.L. Ltd) Vs.
Commissioner of Trade Tax Lucknow. Learned counsel has
also relied upon judgment of this in S.B. Sales Tax
Revision/Reference No0.232/2020 titled as Assistant
Commissioner, Commercial Taxes Department, Anti-
Evasion, Zone-III, Jaipur vs. M/s Voltas Limited, Colony,
Ajmer Road, Jaipur decided on 30.11.2022 wherein it was
specifically held that Deep Freezers would not fall in the entry of
“Air Conditioners and Refrigerators” under RVAT Act 2003. Learned
counsel further argued that once Deep Freezers is not included in
the notifications issued under Section 3 of the Act of 1999, then
the same cannot be subjected to entry tax by enlarging scope and

meaning of other entries.
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5. Heard the arguments advanced by both the sides,
scanned the record and considered the judgments cited at Bar.

6. Before adverting to the issue it is important to consider
the provisions of Section 3 of the Act of 1999. The same is

reproduced as under:
"3. Levy of tax:

(1) There shall be levied, collected and paid to the
State Government a tax on entry of any goods
brought into a local area, for consumption, use or sale
therein, [with effect from such date] and [at such
rates], not exceeding present of the value of the
goods, as may be specified by the State Government,
by notification in the Official Gazette, and different
dates and different rates may be specified in respect
of different goods or different class of goods or
different local areas.

(2) The entry tax shall be levied on taxable purchase
value of the goods, so however that in case where it
is not possible to determine the taxable purchase
value of goods, the entry tax shall be levied on
taxable market value of goods.

(3) The tax levied under sub-section (1) shall be paid
by every registered dealer or dealer liable to get
himself registered under this Act [or by a person or
class of persons liable to pay tax under the Act] who
brings or causes to be brought into a local area, the
goods whether on his own account or on account of
his principal or any other person or who takes
delivery or is entitled to take delivery of such goods
on its entry into a local area.”

7. It is also important to consider notifications dated
08.03.2006, 09.03.2011 and 14.07.2014. The relevant portion of

notification dated 14.07.2014 is reproduced below:

"S.0.54.- In exercise of the powers conferred by sub-
section (1) of section 3 of The Rajasthan Tax on Entry
of Goods into Local Areas Act, 1999 (Act No.13 of
1999) and in supersession of this department’s
notification number F.12(25)FD/Tax/11-150
(S.No.2751) dated 09.03.2011, as amended from time
to time, the State Government hereby specifies that the
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tax payable by a dealer under the said Act, in respect of
the goods specified in column 2 of the List given below,
and brought into any local area for consumption or use or
sale therein, shall be payable at such rate as specified
against them in column 3 of the said List, with immediate
effect, namely:-

Sr. No. Description of goods Rate of tax (%)
5. Air Conditioner and Refrigerator 15
8. While considering the provisions of Section 3 of the Act

of 1999 and the notification issued therein, significant phrases are
note worthy. The levy of entry tax under the Act of 1999 is
triggered by Section 3, and the same is restricted to the goods
which are specified in the notification. The use of the phrase "the
goods specified in column 2”, makes the intention of the
notification abundantly clear, i.e. any item not specified in the list
cannot be subjected to entry tax. It is the case of the petitioner-
revenue that Deep Freezers would be included in the broad
category of “Air Conditioners and Refrigerators”. However, in
support of such contention, the revenue-petitioner has not
brought any cogent material/evidence to substantiate such claim.
In the case in hand, it cannot be said that the petitioner-revenue
has discharged its onus to conclude that Deep Freezers should be
include in the entry of “Air Conditioners and Refrigerators”. The
Appellate Authority, vide order dated 29.03.2019 has given
detailed reasons to conclude that Deep Freezers would not be
covered in the entry of “Air Conditioners and Refrigerators”.
Relevant portion of order dated 29.03.2019 is extracted below:

“fadaT g fAspy A7 gHv & —
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(i) Chest freezer/Defreezer silv refrigerator zr=r @ grae, a@d, SUIrT &

wra & ggfa, @ma, s et (Common parlence) % g=T S9avvr,/ Ueardor

=1 =1 avgqy &1 ql @ grT & Fiaert (Cooling) far St & S gv @v [erfeor
IRIBEN GIRT I @I THIT qeg JFEIRT fHar S, aifed T8l 81 39 Wad § sl @
TF fF— 1. BT SARF &7 & & el 7 f7fora v ave] Suarfl gerra~iar &/ a7 gfie
@TeEl YSTIf &7 IS XEAT 8 a7 vieT e 3 W 5 33 Afeway R Blow @ Y 9% oA

&1 Pl Hear &1 9 gHR refrigerator Iy wier FlerT 3R BT qI9l BT vl &1 2.

AT BIOY,/S-BIoN ®ae Y& JIT,/%H & &Y EIAT & SR WHT: JEdiiE g H

TH BIGTT qegell I SNl [$HT W @ AHT H o WY dd YR BN H GYaT EIT &
§HPBT V] SYIIT TI0I &/ I BN,/ SI—-BlaN THIq fdg & HId & drgaT 9% B pedl

&/ g1 P @rel yarell 8ST W& 8] & avl ofHl g% el # ¥l &/ 3. forey fdg U

refrigerator @1 ® Gar<T &lar & v BIoN,/S-BIv BT H1Fd 39 [9g H TR &Il

g1 39 IR e BN,/ S-wloiw @& refrigerator & 7,/ Gasm o wadar] 4. ave

Biorv /S-%iow refrigerator, & wy & SyanT 5 78 amar o wdar) ”

The learned Tax Board affirmed the decision of the Appellate
Authority vide order dated 02.02.2021. The /is in question has also
been addressed by this Court in the case of M/s Voltas Ltd.
(supra), wherein this court has taken a conscious view that ‘Deep
Freezers’ and ‘Refrigerators’ are different products. The relevant
portion of order dated 30.11.2022 in the case of M/s Voltas Ltd.
(supra) is reproduced below:

“7. ...The Appellate Authority and the Tax Board, after
considering the said factors, held that the goods in
qguestion would not be included in the entry of ‘Air
Conditioner and Refrigerator’. They have given reasons
why Deep Freezer is a distinct and different product.
They have relied upon the Notifications dated
24.03.2005, 08.03.2006 and 09.03.2011, which are
authored by Revenue themselves and the reasoning
adopted by the Appellate Authority as well as by the Tax
Board, in my opinion, is flawless.

8. In view of the above, on account of the reason that
Deep Freezer are distinct product not covered under ‘Air
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Conditioner and Refrigerator’ and that the notification
dated 09.03.2011 specifically excluded Deep Freezer,
this Court is not inclined to interfere with the order
impugned. The judgments of A.R. Thermosets (supra)
and Mauri Yeast (supra), relied upon by the Revenue are
not applicable in the facts of the present case because
the entry of 'Air Conditioner and Refrigerator’ is limited
and there is no conflict between the entries. Further, the
Hon’ble Apex Court, in the case of Atul Glass (supra),
has held that goods are to be classified as per their end
usage. In the case in hand, the Revenue has not
discharged their onus properly to show that Deep
Freezer would be covered in the specific entry, rather
they have merely relied upon opinion of the assessing
officer, and have therefore not discharged the onus.”

O. The argument qua the HSN, adopted by learned
counsel for the petitioner, is not applicable in the given facts as
the same was never raised in the original application or in the
show cause notice. The argument qua HSN was never raised
before Appellate Authority or the Tax Board, nor was it the
foundation of the show cause notice or the order in original. Even
otherwise, the reliance placed upon HSN by learned counsel for
the petitioner-revenue is misconceived for the reason that Deep
Freezers/Chest Freezer are distinctly mentioned under different

code.

10. In view of the above, this court is not inclined to
interfere with the order of the learned Tax Board. The question of
law formulated hereinabove is answered in favour of the

respondent-assessee and against the petitioner-revenue.

11. Accordingly, the Sales Tax Revision/References are

dismissed. Pending applications, if any, stands disposed of.

(SAMEER JAIN),]

JKP/84-88



