IN THE HIGH COURT OF ANDHRA PRADESH AT AMARAVATI

THURSDAY, THE THIRTIETH DAY OF NOVEMEBER
TWO THOUSAND AND TWENTY THREE

PRESENT

HONOURABLE SRI JUSTICE B SYAMSUNDER

TRANSFER CIVIL MISCELLANEOUS PETITION Ne. 298 of 2023

Betwoen:

1. K. Rajendra Prasad, Sfo Sundararamiah, Aged 33 years. Rio No. 31-14.13,
Dranaiah Strect, Machavaram, Vijayawada,

2 Paspuleti Rama Rao, 5/o Fullaiah, aged about 44 years. Rio D.Ho.74-12/6-
3B, Mear NTH Colony, Patamata. Vijayawada.
...Petitioners/Appellants
AND

1 M= Sakthi Finance Ltd,, Represented by its Authonezed Signatory, Mo B2,
Manjappa Foad, Coimbatore.

..Respondent/Claimant
2. M. Tanga Raju (Arbitrator). D, Mo. 62, Nanjappa Road, Coimbatore.

...Respondent!Arbitrator

Petition Under Section 24 of the C.P.C. Praying that in the circumstances
stated in the affidavit filed therewith. the High Court may be pleased to pass orders
by withdraw the Petition in A.O.F Mo.19% /2018 filad before Hon'ble W Additionak
District Judge at Vijayawada and same may be transferrad to the Court of the X1
Additional District fudge at Vijayawada.

IA NO: 1 OF 2023

Petition under Seclion 151 CPC praying that in the circumstances stated in
the affidavit filed in support of the petition, the High Court may be pleased 1o stay
all further procendings in ACP No.19% /2018 filed before Hon'ble V Additional
District Judge at Vijayawada, pending thsposal of the above transfer petition.

Counsel for the Petitioner ‘SriD5S NY Frasad Bahu

Counsel for the Respondent No.1 : Sri Maheswara Rao Kuncheam

The Court made the following:



1
THE HON'BLE SRI JUSTICE BANDARU SYAMSUNDER
R FER CIVIL MISCELLANEO P TIO

No.298 of 2023
ORDE R:

| have heard learned Counsel for tho petitioner
Mr.D.5.M.Y Prasad Babu as well as learned Counsel far
the 1% respondent Mr.Maheswara Rao Kuncheanm.
2. This Transfer Civil Miscellaneous Petition is filed by
the petitioners under Section 24 of the Code af Civil
Procedure  (in snort “CpCYy, sceking transfer  of
AOP.ND.199 of 2018 on the file of W Additional District
judge's Court, Vijayawada o w1I1 Additional District
Judge's Court, Vilayawada,
3. The case of the petitioners in hrief is that the 17
respondent filed Two Cases, vide Arnitration Case Mos. 178
of 2016 and 179 of 20106 hofore the 2™ respondent
herein at Coimbatore for roalization of alleged due
amounts from the 1% petitioner, wherein the 2"
respondent passed Awards in twa Arbitration cases, and

then Lhe petitioners have challenged those Arhitration



awards hy filing Dwo Cases hefore the Principal District
Court, Krishna at Machilipatnam, and Lhen ACP Mo.199 of
3018 is made over to ¥ additional District Judge’s Court,
ijayawada and Arbitration Cace No.285 of 2018 is made
over to X111 Additional District Judge's Court, vijayawada.
The L petitioner submils that in AOP No.199 of 2018, ne
filed Interlocutory Application uncer Order 41, Rule 27 af
CRC for  receiving additional  document, and said
application was Sllowed by the ¥ Additional District
Judge, Vijayawada, vide Orders dated 15.09.2022, but
without looking into those documents, the learncd W
Additional District  Judge, Vijayawada dismissed ACP
Mo.199 of 2018, Then the petitiohers preferred CMA
No.149 of 2023 challenging the Dismissal Order in AOF
Mo.199 of 2018. Then the Hon'ble Division Bench of this
Court allowed the Civil Miscellaneous appeal filed by the
petitioners, remanded the matter to the Lower Court
directing the ¥ additional District Judge, Vijayawada Lo
hear the matter afresh and dispose of the matter on

merits. 1t is also the contention of the 17 petitioner that
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in the meanwhile the 1" respandent filed Execition
Petition in EP.ND.151 of 2019 in Arbitration Case Mo, 178
of 2016 before W Additional District Judge's Court,
Vijayawada against hirnsell and the 2 petitioner for
attachment of EF schedule property and ifs sale, wheremn
lhe petitioners have recaived notice in the month of July,
5127 and filed detailed counter, and the said matter was
posted to 30.08.2023 for hearing, The 1% petitioner also
suhmits that |ater he gat knowledge through online the
date was changed as 06.11.2023 reserved for Orders
without his knowledge and without hearing the mallor.
Then the L™ petitioner verified the Docket Qrdor in the
Office of WV Additional District Judge's Courl, Vijayawada
and found that the date 30.08.2023 was strike off and
posted the same on 06.11.2023 reserved for Qrders.
Then the 17 petitioner filed an application far certified
copy of Dockel Order, which was returned by the Court
with an endorsement that “Oocket Order cannot be put-
up”. It is the contention of the 17 petitioner that the 1™

respongent suppressed the material facts before the



¥
Arbitrator and committed materig irregularities ang got
Exparte Awarde and the legrneg Vo Additional Cistrict
Judge, Vijavawads dlse  without tonsidering  ang
discussing crucial and vital evidence, Passed cursory
Order, and he has good case to succend. The 1*
Petitioner also stated that the Presiding Officer of W
Additional District Court, Vijavawada not acted in judicial
manner and the wWay in which the Proceedings conducted
In the case gre very much aporehensiye to  the
petitioners ang they are apprehending that they may nat
9el justice before the said Court and filed petition to
transfer AOP No.19g of 2018 from v Additional District
Judge’s Court, Vilayawada to ¥ Additional District
Judge’s Court, Vilayawada, where AOP Mg, 285 of 2018
filed by them ig Pending, wherein their contention g
similar. He Arays to allow the Retition,
4. The 4 respondent  filed Counter, denying the
allegations made in the affidavit of the 1™ petitiner It is
the contention of the 1% respondent that AOP No.178 of

2016 on the file of V Additianal District Judge’s Court,
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Vijayawada is coming up for trial and posted to
14.11.2023 and clubbing of both cases may not just and
essontial and bath cases are arising out of different cause
of action. They further submit that Section 24 of CPL is
not applicable to the Arbitration and Conciliation Act,
1996, more particularly in view of the AP.Arbitration
Rules, 2000 framed by this Court as per Section L2,
which reads as under:

"1} Save as olherwise expressly provided in the Act of
these Rules the following provisions of the Code of Civil
Procedyre, 1908 (Vv of 1908) shall apply to the
procecdings before & Court i 50 far as they may b
applicable thereto; namely;

(i} Sections 28, 31, 35, 35A, 358, 107, 133, 135,
144, 1484, 149, 151 and 152; and

(i) Orders IV, VI, 1X, XIT lo XIX, XXIv and
XL

They further submit that as per Sections 5 and 19
of the Arbitration and Conciliation Act, 1996 also the
judicial intervention in the Arbitration proceedings are

lirmited. They prays to dismiss the petition.



5. The learned Counscl for the petitioners would
submit thal as documents filed by the petitioners as an
additional evidence not considered by the learned W
Additional District Judge, Vijayawada and dismissed AOP
Mo.189 of 2018, the petitioners have preferred CMA
Mo, 145 of 2023, whergin the Hon'ble Division Bench of
this Court remanded the matter for fresh consideration
without expressing any opinion with regard to merits of
the case. He would further submit that in spite of remand
of the case, the 1¥ respondent is proceeding with EF
MNo.151 of 2019 in Arbitration Case No.178 of 2016 an
the file of v Additional District Judge's Court, Vijayawada,
though ACQP MNo.199 of 2018 is pending. It is the
contention of the learned Counsel for the petitioners that
the rules if any framed under A.P.Arbitration Rules, 2000
not having overriding effect on Section 24 of CPC,
wherein it is clearly provided that sult or any proceeding
can be transferred under Section 24 of CPC. He argued
that the learnec V Additional Diskrict Judge, Vijayawada

not acted in judicial manner, who declined to supply the

—
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certified copy of Docket Order an the application of the
petitioners and returned the same, due to that the
petitioners have gol apprehension that they may not get
justice in the said Court. He further argued that simnilar
AOP No.285 of 2018 is pending on the file of XIII
Additional District Judge's Court, Vijayawada and both
cases have to be disposed of by the same Court to avoid
conflicting Judgments if any. He prays to allow the

petition,

6. The learned Counsel for the 1% respondent would
submit that Section 24 of CPC is not applicable to the
Arbitration cases, as applicability of 24 of CPC is limited
as per Section 12 of A.P.Arbitration Rules, 2000, He
would further submit that as per Sections 5 and 19 of the
Arbitration and Conciliation Act, the judicial intervention
in the Arbitration proceedings are limited, due to that
petition filed by the petitioners under Section 24 of CPC
is not maintainable. He prays to dismiss the petition.

7. Mow the point that emerges for consideration of

this Court is:-
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"Whether thera are grounds to transfer AGP
No.199 of 2018 on the file of V additional District
Judge’s Court, Vijayawada to XIII additianal
District Judge's Court, Vijayawada to try
simultanecusly along with Aop No.285 of 20182"

PODINT:

Before going to the merits of the case, it would be

beneficial to quote Section 24 of CPC, which reads as

under:

"24. General power of transfer and withdrawal--

(1) On the sppiication of any of the parties and afrer

fotice fo the parties and aftor hearing such of them
a5 degiregd fo be feard, or of its nwn MOLon without
such nofice, the High Court o thre District Court may
af any stage-

(@l transfer any suft, appeal ar other proceeding
pending bafore it for lrial or disposal to any
Courl subnrdinate to it andg competent to try or
dispose of the same, or

(b)Y withdraw any suit, appeal or athor procesding
pending in any Court subordinate fe2 it, and

(i) try oF dispose of the same; ar

{fijtransfer the same for trial or disposal to any
Court subardinate fo it and competent to try or
dispose of the same,; ot

{iii) retransfar the same far tria! of disposal tn
the Courf from which i was withdrawn.

Where any suit oy Proceeding has been transferrod o
withdrawn under sub-section (1) Ehe Court which [is
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{4}

(34

thereafter o bty or dispose of swuch  suil ar
oroceeding] may, subjed to any special divections in
the case of an order of bransfor, either retry 7Eoor
procesd from the poink al which 6 was transferred ar
Wit rawe.

For the puimpose of thes section, -

fa)  Couris of Additional and Assistant Judges shall
he deemed to be subordinate to the District
Cowt;

fb)  procecding” includes & proceeding for [Re
execytion of 8 decree ar nraer.

The Court trying eny swit transferred or withdrawe
under this section from a Court of Small Causes
shall, for the purposes of such suif, be deemed (0 be
A Cowt of Small Causes,

A swit or proceeding may be transferved vnder this
sechion from a Courl which has no jutisdiction (o Iy
7

The Hon'ole apex Cowt in Kelwinder Kaur @

Kulwinder Gurcharan Singh Vs, Kandi Friends Eduvcation

Trust, held as follows:

"gaction #4 CPC confers comprehensive power on the
Caurt to transfer swits, appeals af other procesdings
"ab any stage” either on an application by any jrarty
or sy moty,  Although the discretionary power of
Franafor of cases cannob be imprisoped within o

straitfacket of any cast-iron formula HNEMIMOLSy

{2008 3500 BaY
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aopicable fo all sftuations, it cannat Do gan sard

that the power Fo transter & case musl be exercises

with due care, caubion and clrolmepecion.

It is true that normally while making an order

af Fransfer, the Court may not enter into merits of

the matter as it may affect the final outcome of the

proceadings or cause prejudice to one or the other

gigde. AF the sarme Hme, Aowowes, o oorder of

Fransfer must veffoct application of mind by the Coord

ana the circumstances which weighed In taking the

achion. Powers Wrder Section 24 CPC cannol be

cxerclised fpse dixdt in the manner nowhich o has

been done in the present case”.

10.

It is further held by the Hon'ble Supreme Court that

following factors have to be taken into consideration in a

situation, in which it is the duty of the Court to transfer

the case.

i) balance of comvenience or mconvesicnoe fo the
pfaintiff or defendant or witnesses;

i) convemnience or inconvemnence of 3 particwlar place of
trial having regard to the nature of evidence on he
poinls invoived in the suit;

Wi issues ralsed by the parctiss;

vl reasanable apprefension in the mund af the litigant

that he might not get justice fn the court in which Fhe

s s pending;
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W) imippariant guestions il lape wivolved or 3 cunsiderable
cachion of publc interest i the litigakion;
wi) inferest of justice demanding for transter af suit,

Fooeal or ofner proceading, et
11. The Hon'ble Apex Court ohserved thal the above
guidelines are iNustrative, but not substantive guidelines,
In the present case, it ic not In dispute that the
petitioners have filed two Arbitration cases under Section
34 of the Arbitration and canciliation Act challenging the
Awards passed by the 2™ respondent/Arbitrator on an
application fited by the 1% respondent, vide Arbitration
Awards Nos. 178 of 2016 and 179 of 2016. It is also nok
in dispute that both cases, the parties and contention of
hoth sides are similar, as the petitioners challenged the
awards an similar grounds and due to administrative
reasons though the Arbitration cases are filed before the
principal District Court, Krishna at Machilipatnam, those
were made over o bwo different  Additional District
Courts. The pelitioners are speking transfer of cases
within the Districl. This Court has got concurrent

jurisdiction o entertain the transfer petitions  under
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Section 24 of CPC. As per the ratio laid down by the
Hor'ble Division Bench of this Court in Tadikona Surya
Venkata  Satyanarayana Murthy  wvs. Tammana
Seethamahalakshmi and others in Tr.CMP Nos. 704 and
705 of 2014, Order dated 21.06.2016, wherein It is held
dl Para No.37, which reads as under:

34 Incidentaily, we may also dlarife that the peneral
power of withdraws! and transfar is avaiiahle to e High
Couwrt 35 well as the District Couwrt canciorrently as
ndricated by the Supreme Court in Kulwinder Kzur .
Kandf Friends Fducation Trust {C.A.No.328 of 2008
dated 11-1-2008). Thersfore, ihe aualfabiiity af the
power for the Prindipal District Court to transfer a case
from the file of one Additional District Cowrt to another,
does not operate a5 o bar for the High Court to exercisp

the jurisdiction ®,
12. A perusal of Section 24 of CPC, which makes it clear
that a suit or proceeding may be Lransforred under this
section from a Court, which has no jurisdiction to try it
It is no doubt true that as per Rule 12 of AP, Arbitration
Rules, 2000 the provisions of the Code of Civil FProcedure
referred thercin  shall he applicable to  Arbitration

proceedings, bul it doesn't mean that Section 24 of CPC,
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which is ©Central enactment is not applicable 1o
Arbitration cases. The provisions of Section 29 of CPC
have got overriding effect on the rules framed under AP,
arbirration Rules. Though, Section 5 of Artntration and
Canciliation Act shows that judicial intervention is limited,
except where 50 provided in the acts, which is pertaining
to the appreciation of contenftion of both sides on merits
ir the main case, which will not affect the powers of this
Court under Section 24 of CPC when the situation and
circurmstances of the casc warrants.

13. In the present case, admittedly at the first instance
AOP No.199 of 2018 has been disposed of by the learned
v Additional District Judge, Wijayawada, wide Orders
dated 15.00.2022, which were challenged Dy the
petitioners by filing CHMA Mo 149 of 2023 before this
Court, wherein the Heon'ole Division Bench of this Court
remanded the matter to the trial Court for fresh
consideration. It is the contention of the petitioners that
in spite of remand of ADOP No.1949 of 2018 for fresh

consideration, the learned ¥ Additional District Judge,
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Vijayawada is procoeding with enguiry in EP MNo.151 of
2019 in Arbitration Case No, 178 of 2016, which Award
challenged hy the petitioners tyw filing AOP No.199 of
2018, Now, it is necessary to re-produce or recolloct wel|
recognized legal principle that “justice not anly be done,
Dt it must also seems to be done ™.

14. Ewven otherwise, two Arbitration cases between the
sdme parties, having similar contentions are pending in
different Courts, due to that it is desirgble to dispose of
both cases by the same Court tg aviid conflicting
ludgments though cause of action In bath Cases are not
similar. As per the ratio laid down by the Hon'ble Apex

Court in Kulwindor Kaur case referred supra, the Point

Nos.III, IV and VI are applicable to the facts of the
present case.  This Court is of an opinion that there are
grounds of consider the request of the petitioners to
transfer AOP.N0.199 of 2018 on the file of Y Additional
District Judge's Court, Wijayawada to XIII Additional
DRistrict Judge’s Court, Vijayawada to Ery simultancously

along  with AQOP.N0.285 of 2018, by following the
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directions issued by tho Hom'ble Division Bench of this
Court i CMA Mo 145 of 2073, dated 14.09.2023.

15, Tn the result, this Transfer Civil Miscellancous
Pelition is allowead. AOP.No. 199 of 2018 on the file of W
sdditinnal District Judge’s Court, Vijayawada 15 ferety
withdrawn  and transferred o XIIT additional Diskrict
Judges Courl, Wijayawada Lo by simultanecuslhy along
with AOP.No.285 of 2018, by following the direclions
ssued by the Hon'ble Division Bench of this Court in CHMA
Mo.149 of 2023, daled 14.09.2023. The learned
additional Districl Judge, Wijayawada snall Lramsmit bhe
caee records in ADP No 159 of 2018 after duly Indexed 10
w11l Additional District Judge's Court, Yijayawada as
expeditiously as possible within @ period of wao (02}
wasks from the date of recelpt of Orders of this Court in
the present petition. Mo order as to costs. Consequenthy,
rriscellanenus  petitions, if any, =hall ctand closed.

Interim Stay il any, qranted shall stand vacated.

S SHAIK MOHD, RAF
ASSBISTANT REGISTEAR
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HIGH COURT
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ORDER

TRCMP.No.298 of 2023
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ALLOWING THE TRANSFER CIVIL
MISCELLANEOUS PETITION



