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GAHC010084672023

       

                               THE GAUHATI HIGH COURT 
(HIGH COURT OF ASSAM, NAGALAND, MIZORAM AND ARUNACHAL PRADESH) 

Case No. : WA/283/2023         

DILIP BARMAN AND 19 ORS. 
S/O- LATE DEBENDRA BARMAN, R/O - BYASKUCHI P.S.- BYASKUCHI DIST-
BARPETA, ASSAM, PIN-781305. (LICENSE NO. BSM/18/2000/1)

2: NARUTTAM BHUYAN
 S/O LATE NARAYAN BHUYAN
 
R/O - SARTHEBARI 
P.S.- SARTHEBARI DIST- BARPETA
 ASSAM
 PIN-781307. 
(LICENSE NO. BSL/75/90/13)

3: BABUL CHANDRA SAHA
 S/O LATE GANESH CHANDRA SAHA
 
R/O - BOHORI 
P.S.- TARABARI
 DIST- BARPETA
 ASSAM
 PIN-781302. 
(LICENSE NO.BSL- BST-166/83)

4: JITEN CHANDRA MEDHI
 S/O DALIM CHANDRA MEDHI
 
R/O - KARAKUCHI 
P.S.- EAST SARUKHETRI
 DIST- BARPETA
 ASSAM
 PIN-781301. 
(LICENSE NO.BSM-18/2000/217/15)

5: MD. YAKUB ALI MALLIK @ YAKIB
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 S/O MD. SIDDIQUE MALLICK
 
R/O - TARABARI 
P.S.- TARABARI
 DIST- BARPETA
 ASSAM
 PIN-781302. 
(LICENSE NO.BSM/47/98 PART-III/44/5)

6: TIKEN PATHAK
 S/O LATE NARESWAR PATHAK
 
R/O - HOWLY TOWN
 WARD NO. 1 
P.S.- HOWLY
 DIST- BARPETA
 ASSAM
 PIN-781316. 
(LICENSE NO.BSM-14/99/23)

7: ASWINI DAS
 S/O- LATE HARIN CHANDRA DAS
 
R/O - HOWLY 
P.S.- HOWLY
 DIST- BARPETA
 ASSAM
 PIN-781316. 
(LICENSE NO.BSM-206/88/23)

8: PARESH CHANDRA DAS
 S/O - SRI. KERO RAM DAS
 
R/O - HOWLY 
P.S.- HOWLY
 DIST- BARPETA
 ASSAM
 PIN-781316. 
(LICENSE NO.BSM-5/98/25)

9: KULEN DAS
 S/O - SRI. HAREKRISHNA DAS
 
R/O - HOWLY 
P.S.- HOWLY
 DIST- BARPETA
 ASSAM
 PIN-781316. 
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(LICENSE NO.BSM-5/98/74/28)

10: SHAHIDUL ISLAM
 S/O - SAHAB UDDIN AHMED
 
R/O - KOYAKUCHI 
P.S.- BARPETA
 DIST- BARPETA
 ASSAM
 PIN-781352. 
(LICENSE NO.BSM-18/2013/16)

11: BASIR UDDIN
 S/O - KARIM SHEKH
 
R/O - BHATNAPATI
 BAGHMARA 
P.S.- BARPETA
 DIST- BARPETA
 ASSAM
 PIN-781328. 
(LICENSE NO.BSM-9/2001/75)

12: RAMENA BEGUM
 W/O - OSMAN BHUYAN
 
R/O - BAHARI RESERVE
 BAHARI HAT 
P.S.- TARABARI
 DIST- BARPETA
 ASSAM
 PIN-781302. 
(LICENSE NO.BSM-54/93/45)

13: SMT. MINA DEKA
 SECRETARY OF MADHYA SARUKHETRI GAON PANCHAYAT BAHUMUKHI 
MAHILA SAMABAI SAMITTEE LTD. 
D/O - LATE HITESWAR DEKA
 
R/O - BAHARI RESERVE
 BAHARI HAT 
P.S.- SARTHEBARI
 DIST- BARPETA
 ASSAM
 PIN-781307. 
(LICENSE NO.BSM-54/93/72)

14: TARULATA DEKA @TARUBALA DEKA
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 W/O - LATE CHIDANANDA DEKA
 
R/O - SARTHEBARI 
P.S.- SARTHEBARI
 DIST- BARPETA
 ASSAM
 PIN-781307. 
(LICENSE NO.BSM-21/2009/16/17)

15: SAHED ALI
 S/O - IZAT ALI
 
R/O - DAKSHIN GODHARI
 CHENIMARI 
P.S.- CHENIMARI
 DIST- BARPETA
 ASSAM
 PIN-781321. 
(LICENSE NO.BSM-11/2007/57/58)

16: MD. KAIMUDDIN @ KIAMUDDIN
 S/O - PARESH ALI
 
R/O - KALAMPUR 
P.S.- KUDENG
 DIST- BARPETA
 ASSAM
 PIN-781314. 
(LICENSE NO.BSM-22/03/42)

17: NUR HUSSAIN
 S/O - WAZUDDIN
 
R/O - ALIGAON
 DHARMAPUR 
P.S.- BAGHBAR
 DIST- BARPETA
 ASSAM
 PIN-781308. 
(LICENSE NO.BST-50/83/38)

18: NANDU MIYA
 S/O - LATE SAMEJUDDIN
 
R/O - KANARA GAON 
P.S.- BAGHBAR
 DIST- BARPETA
 ASSAM
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 PIN-781308. 
(LICENSE NO.BSM-35/2017/113)

19: MAJEDA AHMED
 SECRETARY OF JANIA GAON PANCHAYAT BAHUMUKHI MAHILA 
SAMABAY SAMITI LTD. 
W/O - SUKUR ALI
 
R/O - JANIA 
P.S.- BARPETA
 DIST- BARPETA
 ASSAM
 PIN-781301. 
(LICENSE NO.BSM-54/93/4)

20: RAIJUDDIN AHMED
 S/O - LATE DARUG ALI
 
R/O - GARALA SUTI
 NIRALA 
P.S.- BAGHBAR
 DIST- BARPETA
 ASSAM
 PIN-781308. 
(LICENSE NO.BSM-50/83/49 

VERSUS 

THE UNION OF INDIA AND 4 ORS. A 
REPRESENTED BY THE SECRETARY, DEPARTMENT OF FOOD AND PUBLIC 
DISTRIBUTION, KRISHI BHAWAN, NEW DELHI - 110001.

2:THE STATE OF ASSAM
 REPRESENTED BY THE SECRETARY
 
GOVT. OF ASSAM
 
DEPARTMENT OF FOOD
 CIVIL SUPPLIES AND CONSUMER AFFAIRS
 
ASSAM SECRETARIAT
 DISPUR
 ASSAM.

3:THE DIRECTOR
 FOOD
 CIVIL SUPPLIES AND CONSUMER AFFAIRS
 BHANGAGARH
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 GUWAHATI
 ASSAM
 PIN- 781005

4:THE DEPUTY COMMISSIONER BARPETA
 ASSAM. 
PIN- 781301

5:THE DEPUTY DIRECTOR
 FOOD
 CIVIL SUPPLIES AND CONSUMER AFFAIRS
 BARPETA
 OFFICE OF THE DEPUTY COMMISSIONER
 BARPETA
 ASSA 

Advocate for the Petitioner     : MR. H BURAGOHAIN 

Advocate for the Respondent : DY.S.G.I.  

 Linked Case : WA/315/2023

PARIKHIT MILI AND 8 ORS.
S/O SRI BABAI MILI
 R/O NO. 1 HERHERI
 P.O. AND P.S. BARPATHAR
 DIST. GOLAGHAT
 ASSAM
 PIN 785602 (LICENSE NO. DSRI/APDA/12)

2: BHARAT BORAH

S/O BAKUL BORAH
 R/O NO. 1 RAJAPUKHURI
 P.O. AND P.S. URIAMGHAT
 DIST. GOLAGHAT
 ASSAM
 PIN 785601(LICENSE NO. DSRI/APDA/42)

 3: GOLAPI BORA

W/O HARI NARAYAN BORA
 R/O CHABISH GHARIA
 P.O. AND P.S. BARPATHAR
 DIST. GOLAGHAT
 ASSAM
 PIN 785602(LICENSE NO. DSRI/APDA/36)
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 4: GOLAPI BORO

W/O KHAGEN BORO
 R/O NO. 4 SANTIPUR
 P.O. AND P.S. CHUNGAJAN
 DIST. GOLAGHAT
 ASSAM
 PIN 785601 (LICENSE NO. DSRI/APDA/09)

 5: BIKASH GORH
S/O LATE BIJU RAJGORH
 R/O BETONIPATHAR
 P.O. AND P.S. SARUPATHAR
 DIST. GOLAGHAT
 ASSAM
 PIN 785601 (LICENSE NO. DSRI/APDA/20)

 6: JAGAT GOGOI

S/O HEMO GOGOI
 R/O NAOJAN RALWAY STATION
 P.O. AND P.S. SARUPATHAR
 DIST. GOLAGHAT
 ASSAM
 PIN 785601 (LICENSE NO. DSRI/APDA/07)

 7: DEBEN SAIKIA

S/O RONGAI SAIKIA
 R/O AMGURI
 P.O.
 P.S. BARPATHAR
 DIST. GOLAGHAT
 ASSAM
 PIN 785602 (LICENSE NO. DSRI/APDA/22)

 8: SHANSITA GOGOI

D/O BENU GOGOI
 R/O BHANGAGAON
 P.O. AND P.S. GOLAGHAT
 DIST. GOLAGHAT
 ASSAM
 PIN 785621 (LICENSE NO. GSM 15/2019/96)

 9: ACHINTA KUMAR GOSWAMI
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S/O LATE NIL CHANDRA GOSWAMI
 R/O GOLAGHAT
 P.O. AND P.S. GOLAGHAT
 DIST. GOLAGHAT
 ASSAM
 PIN 785621 (LICENSE NO. GF AND CS (RNA)/1)
 VERSUS

THE UNION OF INDIA AND 5 ORS. A
REPRESENTED BY THE SECY.
 DEPTT. OF FOOD AND PUBLIC DISTRIBUTION
 KRISHI BHAWAN
 NEW DELHI 110001 
 Advocate - DY.S.G.I.

2:THE STATE OF ASSAM

REPRESENTED BY THE SECY.
 GOVT. OF ASSAM
 DEPTT. OF FOOD
 CIVIL SUPPLIES AND CONSUMER AFFAIRS
 ASSAM SECRETARIAT
 DISPUR ASSAM.

 3:THE DIRECTOR

FOOD CIVIL SUPPLIES AND CONSUMER AFFAIRS
 BHANGAGARH
 GUWAHATI
 ASSAM PIN 781005

 4:THE DEPUTY COMMISSIONER

GOLAGHAT
 ASSAM PIN 783380

 5:THE DEPUTY DIRECTOR

FOOD CIVIL SUPPLIES AND CONSUMER AFFAIRS
 GOLAGHAT
 OFFICE OF THE DEPUTY COMMISSIONER
 GOLAGHAT ASSAM.

 6:THE SUB DIVISIONAL OFFICER (C)
DHANSIRI
 SARUPATHAR
 DIST. GOLAGHAT ASSAM.
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– B E F O R E –

HON’BLE THE CHIEF JUSTICE 

HON’BLE MRS. JUSTICE SUSMITA PHUKAN KHAUND

 

For the Appellant(s) : Dr. R.C. Borpatra Gohain, Sr. Advocate, 

  assisted by Mrs. S. Borpatra Gohain, 

  Advocate in W.A. No.51/2023. 

  : Ms. D. Borgohain and Ms. K. Boruah, 

   Advocates in W.A. No.44/2023; W.A. 

  No.91/2023 and W.A. No.92/2023.

 : Mr. B. Kaushik, Mr. K. Kalita and Mr. L.  

  Sangtam, Advocates in W.A. No.95/2023; 

  W.A. No.100/2023; W.A. No.113/2023; 

  W.A. No.115/2023; W.A. No.118/2023 and 

  W.A. No.123/2023.

 : Mr. M. Dutta, Advocate in W.A.  

  No.96/2023.

 : Mr. B.J. Mukherjee, Advocate in W.A. 

  No.238/2023 and W.A. No.271/2023.

: Ms. R. Saha, Advocate in WA No. 

  283/2023 &  WA No.315/2023

 

For the Respondent(s)    : Ms. K. Phukan, Central Govt. Counsel. 

Mr. R.K. Borah, Additional Senior Govt.   

Advocate, Assam and Mr. N. Das, Junior 

   Government Advocate, Assam. 

 

 

Date of Hearing         :  31.08.2023 & 15.09.2023

Date of Judgment      :  29.09.2023     
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JUDGMENT & ORDER
 

S. Mehta, C.J.

 

The instant bunch of intra-Court writ appeals, led by WA 51/2023, takes

exception to  the  judgment and final  order  dated 22.12.2022 passed by the

learned  Single  Judge  rejecting  a  bunch  of  writ  petitions,  led  by  W.P.(C)

5470/2021  (Bijoy  Bora  and  Another  vs.  The  State  of  Assam  and  others),

 involving identical controversy and issues. 

2. Heard learned counsel appearing for the parties and perused the material

placed on record. 

3. The  appellants  herein  (writ  petitioners)  were  granted  licences  for

operating Fair Price Shops (‘FPS’ for short) in different districts of the State of

Assam. Each licence holder (appellants herein) was having 50 or less than 50

ration cards attached to the respective FPS. A communication dated 30.05.2020

came to be issued by the Assistant Director, Food, Civil Supplies & Consumer

Affairs Department, requiring the appellants/writ petitioners to attach their FPS

to the nearest FPS having more than 50 ration cards tagged to it or to surrender

their licences within three days of receiving such notice. Another Notification

dated 07.08.2021 came to be issued by the Director,  Food,  Civil  Supplies &

Consumer Affairs, Department of Government of Assam, with the direction that

the ration cards of those FPS having 50 or less than 50 ration cards would be

attached to the nearest FPS having more than 50 ration cards. 

The  appellants  filed  the  above  mentioned  bunch  of  writ  petitions  for

challenging  the  communication  dated  30.05.2020  and  the  notification  dated
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07.08.2021  on  numerous  grounds  amongst  others  which  can  be  briefly

enumerated hereinbelow:

i)   that the implementation of the impugned communication/notification

would lead to violation of the fundamental rights of the petitioners/writ

appellants  guaranteed  by  the  Constitution  of  India.  It  would  also  be

against the directive principles of State policy enshrined in Articles 38 and

39 of the Constitution of India. 

ii)  That  there  is  no  reasonableness  in  classification  of  FPS  into  two

categories, one- having more than 50 ration cards and the other having

less than 50 ration cards. The policy decision so taken is absolutely illegal

and violative of the constitutional provisions guaranteeing the rights of the

citizens under the chapter pertaining to the fundamental rights. 

iii)  That the State Government cannot unilaterally, in the name of policy

decision, encroach upon the policy decision of the Central Government in

making the One Nation One Ration Card (ONORC) applicable throughout

the country. As per the appellant/writ petitioners, under the said scheme

of  the  Central  Government,  there  is  no  proposal  to  make  a

distinction/classification qua FPS on the basis of number of ration cards. 

4. The respondents  filed  their  affidavits-in-opposition  to the writ  petitions

supporting the decision of the State to close down the FPS having 50 or less

than 50 ration cards. It is stated in the affidavit that as per the National Food

Security  Act,  2013,  the State Government is  primarily  responsible  to  ensure

supply of free/concessional food grains to the poor and needy beneficiaries and

not  for  ensuring  the  financial  gains/employment  to  the  FPS  dealers.  The
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decision to close down the FPS having 50 or less than 50 ration cards and to tag

the respective cardholders to the nearest FPS having more than 50 ration cards

does not affect the beneficiaries in any manner. The decision aforestated was

sought  to  be  justified  on  the  ground that  the  same will  minimise  the  total

project cost for FPS automation. It was further stated in the affidavits that the

policy  decision  has  been formulated  for  ensuring smooth/uninterrupted  food

supply  to  the  needy  and  entitled  persons  rather  than  having  focused  on

employment generation.  Thus,  there is  no obligation  of  the State to take a

policy  decision  for  protecting  the  interests  of  the  FPS  owners.  The  policy

decision focused on minimising the total project cost for implementation of FPS

automation which is  necessary to introduce the ONORC in  the larger public

interest.  It  is  further  stated  that  the  power  to  issue  or  revoke  the  licence

exclusively  vests  in  the  Government  and  the  order  dated  30.06.2021  and

notification dated 19.10.2021 were issued as a part  and parcel  of  the State

policy for smooth implementation of the National Food Security Act, 2013. It is

also stated that while taking the impugned decision, the FPS having 50 or less

than 50 ration cards tagged with them, the owners whereof are widows and

specially-abled  persons  have  been  excluded  from  the  operation  of  the

scheme/policy.  On  these  grounds,  the  submissions  of  the  petitioners  were

controverted.

5. Dr.  R.C.  Borpatra  Gohain,  learned  senior  counsel  assisted  by  Mrs.  S.

Borpatra  Gohain,  learned counsel  leading  the  batch  of  appeals  and  learned

counsel Ms. D. Borgohain, Mr. B. Kaushik, Mr. M. Dutta and Mr. B.J. Mukherjee,

representing  the  other  appellants,  vehemently  and  fervently  contended  that

there is no logic,  rational  or legality behind the decision taken by the State

Government in cancelling/revoking the licences of FPS dealers having 50 or less
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than 50 ration card holders tagged to them. It was vehemently contended that

the decision so taken is wholly arbitrary, illegal and contrary to the constitutional

scheme and framework and that the same is violative of the fundamental rights

of the appellants/writ petitioners. Learned senior counsel further urged that the

appellants/writ petitioners themselves are ready to purchase and install the e-

PoS  machines  in  their  shops  so  as  to  reduce  the  project  cost  towards  the

National  Food Security  Act.  It  was further  submitted  that  if  the  FPS  of  the

petitioners are discontinued, the ration card holders attached to the shops will

be seriously inconvenienced and would suffer grave difficulties in procuring the

food grains. 

Dr.  Borpatra Gohain, learned senior counsel  referred to Rule 15 of  the

Assam Public Distribution of Articles Order, 1982 (for short the ‘Order of 1982’)

reproduced below and urged that the licence issued under the Order of 1982 to

run and operate the FPS can only be cancelled on the conditions set out in the

provision. 

“15. (1) If any licensee or his agent or servant or any other person acting on his

behalf contravenes any of the terms and conditions of the licence, then without

prejudice to any other action that may taken under the Essential Commodities

Act 1955 (Central Act 10 of 1955) his licence may be cancelled or suspended by

any Order in writing of the Licensing Authority and an entry will be made in his

licence relating to such suspension or cancellation. 

(2)      No  order  of  cancellation  shall  be  made under  this  Clause  unless  the

licensee has been given reasonable opportunity or stating his case against the

proposed cancellation by but during the pendency or in contemplation of  the

proceedings of cancellation of the licence, the licence can be suspended for a

period not exceeding 90 days without giving any opportunity to the licensee of

stating his case. 
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3.(a)   The licensee shall maintain daily stock register for the notified articles

showing correctly:-

    (i)       the opening stock on each day;

    (ii)      the quantities received on each day showing the place from where

and the source from which received;

    (iii)     the quantities delivered or otherwise removed on each day showing

the place of destination;

    (iv)     the closing stock on each day.

EXPLANATION:-

(a)  The licensee may maintain more than one stock register for various

notified  articles.  In  case  the  purchased  notified  articles  are  not

received physically  be licensee  on the  date  of  entering  into  any

transaction or sold notified articles are not removed physically, by

the purchaser on the date of entering into any transaction, a note

should be recovered in this behalf- in Stock Register. 

(b) The licensee should complete the entries in the Stock Register for

each day by the beginning of  the transaction on the following day,

unless prevented by reasonable cause, the burden of proving which

shall be upon him.”     

He contended that since there is not a whisper of an allegation that any of

the  licence  holders,  i.e.  the  appellants  herein  contravened  the  terms  and

conditions irrespective of the licence or the conditions stipulated in clause 15

referred  to  (supra)  and  hence,  the  decision  to  cancel/non-renewal  of  the

licences  of  the  appellants/writ  petitioners  is  absolutely  arbitrary,  illegal  and

unjustified.  He  further  urged  that  as  per  the  Notification  dated  17.08.2015,

issued by the Ministry of Consumer Affairs, Food and Public Distribution under
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the Food Security (Assistance to State Governments)  Rules,  2015,  the State

Government has been given flexibility to choose the model for installation of

point of sale (‘POS’ for short) device. Under clause 6(c) of the Rules, the FPS

dealers  have  been  given  liberty  to  purchase,  install  and  maintain  the  POS

device. He urged that the entire expenditure of transportation of the food grains

is to be borne by the Central Government and thus, the State Government does

not stand to incur any extra expenditure on account of continued operation of

the FPS licences granted to the appellants/writ petitioners. He urged that the

FPS  in  question  are  the  only  source  of  livelihood  of  the  appellants/writ

petitioners  and  hence,  the  impugned  decision  whereby  these  licences  are

sought  to  be  revoked/discontinued  would  tantamount  to  deprivation  of

opportunity to earn livelihood to the appellants herein merely on the irrational

ground of number of attached ration cards and thus, the same is violative of the

mandate of Articles 14 and 19 (1) (g) of  the Constitution of  India.  Learned

senior  counsel,  Dr.  Borpatra Gohain also referred to sub-clauses 5 and 6 of

clause 9 of the Targeted Public Distribution System (Control) Order, 2015 and

urged that the impugned decision is violative of the said Control Order as well.

On  these  grounds,  Dr.  Borpatra  Gohain,  learned  senior  counsel  and  other

learned counsel representing the appellants implored the Court to accept the

writ appeals and set aside the impugned orders passed by the learned Single

Bench  and  so  also  the  order  dated  30.06.2021  and  notification  dated

19.10.2021 issued by the State Government.

6. Per contra, Ms. K. Phukan, learned Central Government Counsel, Mr. R.K.

Borah, learned Additional Senior Government Advocate, Assam and Mr. N. Das,

learned Junior Government Advocate, Assam vehemently and fervently opposed

the submissions advanced by the appellants’ counsel. They urged that the policy
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decision of the State Government to discontinue the FPS having 50 or less than

50 ration cards was arrived at after objective and thorough consideration of the

National Food Security Act, 2013, the policies framed by the Central Government

thereunder  and  the  relevant  Control  Orders  governing  the  field.  Detailed

statistics were collected and it was found that there was no viability to operate

the FPS having 50 or less than 50 ration cards and the viability could be worked

out only if  the shops having 50 or less than 50 ration cards were tagged with

the FPS having 51 or more ration cards. The policy decision to grant licences for

running the FPS keeping in view the viability factor is  exclusively within the

domain of the State Government. It was submitted that the plea advanced by

the appellants’ counsel that the Central Government would be bearing the entire

project cost towards transportation of food grains to the FPS and that the State

Government would not incur the financial liability is misconceived because the

financial  burden of  such schemes is ultimately borne by the tax payers and

hence, which Government i.e. the Centre or the State would finally bear the

extra burden is irrelevant for arriving at a just and prudent policy decision aimed

at  reducing  the  loss  to  the  public  exchequer.  The  respondents  have

demonstrated by referring to the statistical  data that while taking the policy

decision concerning implementation of the NFSA, 2013 and the rules framed

thereunder, detailed deliberations were held and the criterion of transportation

cost and the quantum of earnings by the FPS owners based on the number of

ration cards were discussed and ultimately the considered decision was taken

not to renew the licences of those FPS dealers which had 50 or lesser ration

cards tagged. It has been demonstrated in the additional affidavit filed by the

Joint Secretary to the Government of Assam, Food, Civil Supplies and Consumer

Affairs Department (Annexure-6) that there were as many as 930 FPS which
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had no ration card tagged and 581 FPS had only 1-24 ration cards. On these

submissions, learned counsel for the respondents implored the Court to dismiss

the writ appeal and affirm the impugned judgment of the learned Single Judge. 

7. We have given our thoughtful consideration to the submissions advanced

at Bar and have carefully gone through the impugned judgment; the impugned

order  dated  30.06.2021;  the  notification  dated  19.10.2021  and  the  other

material placed on record. At the outset, we may note that the decision not to

renew the licences of  the FPS dealers  based on the number  of  ration  card

attached thereto is unquestionably a policy matter and the scope of interference

by a Court exercising extra-ordinary writ jurisdiction into such a policy decision

is extremely limited. Law is well settled that unless the policy decision taken by

the  State  can  be  demonstrated  as  being  absolutely  arbitrary,  malafide and

contrary to the Constitutional provisions, there would hardly be any scope for

interference in such policy decision in exercise of the power of judicial review

under Article 226 of the Constitution of India. Reference in this regard may be

made to the decision of the Hon’ble Supreme Court in the case of  M.P. Oil

Extraction  and  another  vs.  State  of  Madhya  Pradesh  and  others,

reported in AIR 1998 SC 145. Keeping in view said principle, we now proceed

to consider the submissions of the learned counsel appearing for the parties.

8. At the outset, it may be stated that the licences to run the FPS had been

issued to the appellants/writ petitioners under the Assam Public Distribution of

Articles Order, 1982. The licences are issued for a fixed period which can be

renewed  further.  Under  clause  3  of  the  Control  Order,  1982,  the  licensing

authority is empowered to issue a licence in Form-I to the appointed dealer as

may be considered necessary from time to time. The application for renewal of
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licence is to be filed in Proforma- B under Clause 2(j) of the Order of 1982.

Hence, it is clear that the licence once granted is not perpetual and is subject to

renewal by the competent authority. There cannot be two views on the aspect

that the licensing authority cannot be compelled to extend the licence once

granted at any cost. The licence holder can also not claim an indefeasible right

to have the licence renewed because recognising such a right  would set  at

naught the power of licence renewal conferred upon the authority by the Order

of  1982.  The  appellants/writ  petitioners  have  themselves  stated  in  the  writ

petitions that their licences were valid up to 31.03.2022 and have not been

renewed any further. The licensing authority has been given a discretion to be

exercised within the four corners of law for extension of licences granted to the

FPS dealers. 

The State  Government  having taken a well-reasoned and objective  policy

decision not to continue with the FPS having 50 or less than 50 ration cards tagged

to them, it is apparent that the petitioners would not be entitled to claim renewal

of  licences  issued to  them by the  competent  authority.  Thus,  it  is  not  a  case

wherein the licences earlier issued to the petitioners have been cancelled by taking

recourse to the provisions contained in clause 15 of the Order of 1982 but on the

contrary, it  is a clear situation of non-renewal of licences in view of the policy

decision adopted by of the State Government after objective consideration of the

National Food Security Act and the relevant statistical data and the logistic factors

by keeping in mind the best interest of the consumers, the ONORC scheme and the

possibility of loss to public exchequer by continued operation of non-viable FPS. 

9. Having gone through the impugned judgment rendered by learned Single

Judge,  we  find  that  the  Writ  Court  has  duly  adverted  to  the  prevailing  facts,

circumstances and statutory provisions referred to (supra) and arrived at a just,
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apropos and only permissible view that the State Government as the policy making

authority  has  the  jurisdiction  and  authority  to  frame  a  policy  for  proper

implementation  of  the  National  Food  Security  Act,  2013.  The  decision  to

discontinue the FPS having 50 or less than 50 ration cards is a part and parcel of

the policy decision so taken vide order dated 30.06.2021 and notification dated

19.10.2021 and such decision cannot be held to be violative of any of the clauses

of  the Assam Public  Distribution of  Articles  Order,  1982 or  the Targeted Public

Distribution System (Control) Order, 2015 so as to call for interference in exercise

of the writ appellate jurisdiction. 

10. As per the additional affidavit dated 20.04.2022 filed by the Joint Secretary

to  the  Government  of  Assam,  Food,  Civil  Supplies  and  Consumer  Affairs

Department (Annexure-6) before taking the policy decision, review was made of

the various FPS dealers and it was found that there are as many as 930 FPS having

no ration card tagged and 581 FPS are having 1-24 ration cards tagged. It cannot

be conceived as to how a FPS with no ration card tagged to it would be a viable

business  so  as  to  warrant  renewal  of  the  licence  thereof.  It  is  beyond

comprehension of this Court as to how and why these FPS are being allowed to

continue. We are thus of the considered view that the policy decision taken by the

State Government to discontinue/not to renew the licences of the FPS having 50 or

less  than  50  ration  cards  tagged  thereto  while  excluding  the  widows  and  the

specially-abled  persons,  was  taken  with  the  highest  degree  of  objectivity.  The

foundation of the said decision is to reduce the logistic complications and the cost

factors involved in transportation of food grains to such FPS, where the number of

consumers is extremely low. In addition thereto, there is the important factor in

play regarding the feasibility of earnings of the FPS dealers with such a minuscule

number of ration cards tagged to them.
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11. We further find that while taking the policy decision, the Cabinet has given

due regard to the specially-abled persons and widows whose licences have been

left out from the operation of the policy decision taken vide order dated 30.06.2021

and notification dated 19.10.2021. The learned Single Judge has already directed

the State Government to renew the licences of the petitioners belonging to these

two  categories.  Thus,  the  decision  of  the  State  Government  apart  from being

within the constitutional framework is also just and logical and has been taken

after considering the hardships likely to be faced by the widows and differently-

abled persons. The other appellants being able-bodied persons cannot claim the

same privilege. 

12. The impugned judgment dated 22.12.2022 as rendered by the learned Single

Judge does not suffer from any infirmity warranting interference. The writ appeals

thus fail and are dismissed being devoid of merit. 

No order as to cost.  

 

                                

 JUDGE                                      CHIEF JUSTICE     

Comparing Assistant


