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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

WEDNESDAY, THE THIRTIETH DAY OF NOVEMBER
TWO THOUSAND AND TWENTY TWD

PRESENT
THE HONOURABLE SRI JUSTICE M.LAXMAN

CITY CIVIL COURT APPEAL NO: 243 OF 2004

Appeal under Section 96 of CPC against the Judgment and decree dated

24106/2004 made in O35 No.279 of 2001 on the file of the Court of the Xl Additional
Chief Judge (FTC) City Civil Court, Hyderabad.

Batween:

R Salyanarayana, 5/0, late RV . Rama Rao Rlo, H.Neo, 10.4.771/1/A1, Sriramnagar
Colony Maszab Tank, Hyderabac.

=

8.
a.

~APPELLANT! PLAINTIFF
AND

. R Lakshmi Marasamma @ Lalitha Davi, W/o. late R.V. Rama Rao Rio. H.No.

104 7F1/A1 Sriramnagar Colony, Masab Tank, Hyderabad.

R.R. Kumar, Sfo. late RV .Rama Rao Ltool, in Indian Army Rio. H.No. 18/2,
Rio. Gurugovind Singh Marg Dilksha Post, Lucknow-2

R.5. Sudhakar, S/o. late Sri B.V. Rama Rao Industrialist Ria. H.No.

10,4, 7711 AT Sriramnagar Colony, Masab Tank, Hyderabad.

R Meara Swamy, S/o, lale Sr RV Rama Rao (died) per LRs RR 131015
Lawyer Ffo. 2-5-T05/11 Opp: Ol MLA Quarers lane Marayanaguda,
Hyderabad.

R.Murali Knshna, Sfo. lale S RV, Rama Rao Engineer Rio, H.No.

10.4. 7711141 Sriramnagar Colony Masab Tank, Hyderabad,

R. Anand Kumar, S/o. late Sr RV, Rama Rao Waorking in State bank of
hyderabad o, H.Mo. 10.4.771/1/A1 Sriramnagar Colony Masab Tank,
Hyderabad.

R.Ramesh babu, Sio. late 5 R.V. Rama Rao Working in SBH Rio. H.Mo.
1047711741 Srramnagar Colony Masab Tank, Hyderabad.

R.Appa Rao, Slo. late Sn R.V. Rama Rao Land lord Rio, H.No, 10.4.771/1/A1
Sriramnagar Colony Masab Tank, Hyderabad.

The General Manager, Andhra Bank Koli Hyderabad,

[added as per orderin LA N0 318/2003, dated 23012004

10. G Vijayalaxmi, W/io. 5.5.C. Ranga Rao housewife R/o. Flat Mo .2 A K. Enclave

Road Mo.3, Banjara Hills, Hyderabad,

11.5mt V.Meher Prasad Lakshmi, Wio, V. Ram Thirtha Housewife Rlo. Flat No.

5F-1, Avanthi apartment, Brindavan Colony, Vijayawada.

12.R.Surava Ra, Slolate R.V.Rama Rao. Occ: Business, Rio. 10-4-7T71/1/41,

Snram Magar Colony, Masab Tank, Hyderabad,
(12" Respondent is impleaded as per the Hon'ble Court order dated 07/11/13
made in CCCAMP-G4/11)

13. R Kalavathi, W/o late R.Veera Swamy, Rio.3-5-T0G, Vitalvadi, Himayatnagar,

Hyderabad.



14, Besravall Maiguis Reddy, WWie B Amarender, Rin 4-89 01, Summer Hill
Road, Fodser n, Mealborm, Victorna 3011, Australba
16.5mit Saritha D atl, Slo Satish, Rio (5-3, Sapthagirl Apartments, Vittalvaci
Hirnayalh Mag sr, Hyderabad.
(RR 13 t2 15 £ re brought on record as LRs of deceased <" Respondent as
per caurt arde dated 23/0718 made in 1A 1/18)
-.RESPOMNDENTS

For the Appellant : LRI V.V.RAGHAVAN, Advocata
For the Respondent Nos.2, 4 to &, 10 & 11 : SRI A.L.RAJU, Advocate
For the Respondent No.12 : MS. V.KHATOON, Advocate

For the Respondent Nos 13 to 15 : MS, VASANTHA MUPPAMENI, Advocate

The Court deliveraed t & following : JUDGMENT




THE HONOURABLE SRI JUSTICE M.LAXMAN

CITY CIVIL COURT APPEAL No.249 of 2004

JUDGMENT:

1 The present appeal has been filed assailing Llhe
judgment and decrce dated 24.06.2004 m O0.3.No.279 of
2001 on the Ole of the X Additional Chief Judge, f.ltll.j-'
Civil Court, Hyderabad, wherein and whereby, the suit filed
by the appellant herein for partition of suit property was
dismissed. Aggrieved by the same, the present appeal has

been liled.

2. The appellant herein is plaintff and the respondents
herewy are defendanis in the suit.  Agsrieved by Lhe
dismissal of the suit, the present appeal 13 Iled at the
instance of plaintiff. For the sake of convenience, the
partics hereinafter are referred to as they are arrayed i the

aiil.

3. The case of the plaintifl is that premises bearing
municipal Nos 10-4-T71/1/ASL, 104971/ 1fA/S, 10-4-
FP1FASG and 10-4-T71/1/A/7 admeasuring 1130.80 sq.
vards situated at Sriramnagar Colony, Masab Tank,
livderabad, (hereinafter relerred as ‘suit property’] was

o
A



bt [ I
L o M) KLY R [ P

purchiased by Late Sri Rarma Ray, who is the father of the
plaintifil a1d defendant Nes. 2 to 8 and hushand of
defendant Newl. Late Rama Rao had two wives and
defendant do.1 is his second wife. The suit aropoerty was
purchased n the name of defendant Ne.l and 3 n order to
avoid futwe claims from the children of hy first wife.
Originally, the said Ramna Rao, started his practice as an
advacale 1t Amalapuram; he then shilted to Elor
subsequen v 1o Guntur and  lastly  he  shifted Lo
lyderabad He worked as public prosceutor in the High

Court nf Ar dhra Pradesh and has good reputadon, He was

having ancestral property at Amalapuram and he alse

scquired house properties in Elurmy and Gueiur owt of
arceatral fands, Bama Rac had six (6] sons and two (2)
daughters rom his first wife and he had eight (£} sens and

two (2] dauzhters from his second wife,

4, [t is he case of plaintiff that his father stopped his
practice in the year 1974, as he was umwell, 8x the eldest
brother of plaintiff 1e., defendant No.Z was cmployed n
Indian Arn y, delendant No.3 who 1s second cldest son of

Rama Rao, was managing the entire family 4701 the their

b
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father [ell sick., Defendant No.d was married and he was
staying with his wife in Himayathnagar, Hyderabad. The
remaining sons of said Rama Rao, including plaintiff, were
of voung age and were students. The father of the plaintiff
was having ancestral  agricultural  propertics in
Amalapuram and other places. COut of joint family
property, he acquired houses at Eluru and Guntur,
Subsequently, after shifting to Hyderabad, he was staving
in Anuradha building in a guarter which was allotted to his
sldest son i.e., defendant No.2, whoe was in Army and prior

te that, they alse resided in some private houses.

5. The pleadings of plaintff show that his father settled
the claims of his children from his first wife and they were
well settled. In order to have a house for his second wife
and children, he purchased the suit property in the name
of defendant Mo,1 and 3 through registercd sale deed dated
05.05.1975, for sale consideration of Rs.23,000/-. Ta
purchase the land pertaining to guit property said Rama
Fao sold his ancestral property at Amalapuram under
Pas A1 to A-4. Subsequently, a part of said sale price was

used by him for construction of.ground and first floors. He
F
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alsn sold I ouse properties situated in BElurg snd Guntur %
under Exs A 82 and 4-9 and lands gwned by him, situated
in Callapalem village under Exs A-5 o AT for raising
gofistrictic ne in suit property. Alter completion of the saia
constructicns, plaintff along  with  his  parents  and
defendant Nos, 3 to 5, & and 11 shited 1o hewly
constructe 1 house i, suit property.  For the purposc o
constructit g s2cond and thurd: floors of the st property,
amounts recovered from one K. Sambuasiva Fzo and others
were ultilizi:d, the said amounts were given as loan to said

persuns by father of plaintiff,

&, The plaintff further pleaded that sobsequently,
defendamt No.3 gifted ‘a portion of the suit sroperly in
favour of lefendant Nos. 5 and 7 and they have raised
apartinent with their own expenses and tmcy are also
enjoying the same. The father of plamtiff excouled a Will
Decd allocating equal shares to all his children in respect
of other properties which he held. The swt property is
divisible p operty and the plaintll filed the present suitl for

partition ¢ aiming 1 /9 share over the same

oy
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i Deftndant No.1 is mother of plainff and defendamt
MNos.d to B are brothers of plaintfl, During the pendency of
the suit, delendunt No.l died and delendant Nos. L0 and
11, who are sisters of plaintiff were brought on record as
legal representalives of defendant No.1. Defendant Nos. i,
2 and 4-[led their respective written slatements EuppD!‘L{t‘:g
the case of plaintill. Defendant Meos.3 filed his wrillen

statemnent opposing the plaint, which was supporied by the

written statemenlts liled by defendant Nos.5 10 7.

8. It is contended by delendant Ne.l in her written
statement that lands in Gollspalem village tno an extent of
Ac.25-00 guntas were purchased by her hushand in her
name,  She also clammed that the suait property was
purchased by her husband through sale proceeds of his
ancestral property al Amalapuram. Further, ground and
first floors were constructed with the balance funds from
ancestral property, sale proceeds of house properties
sitnated at Hilura and Guolur snd  sale proceeds of
Gollapalem village lands. An amount of Rs.1,40,000/7
recovered from K. Sambasiva Rao and olhers were used for
the purpose of meeting the construction expenses with

e
i
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regaro o gecond argl third Noors. She Narlfeor contended
that an wmount of Ks.a0.000/- which pesidns oo land

acquisiion proceeds (n respect of certain lands was also

Llilized It r raising constructions in sl properly.

. The pleadings ol delendant Nool further eeveal -that
initizlly, Cwollapallem village lands were lranslomed into the
names of plamtiff and defendant No.8 and subsequently,
they sold out the same to meet the conslrucion expenses
in suil poperty.  She further submitred ol delendant
Mo.3 i order Lo meet his business expenses svanled moncy
from the sank and Lo help him to estzblisk his business
and sscue funds, she executed release deed n respect of
suit property  nominally. According to er, the suit

property vvas purchased for the benelil of ler family.

1, The pleadings of defendant No2 shows that e was
working 8 doctor in Indian Army sines 1405 and in the
vear 1971, he was {ransloerred to Army Modical Uni,
Goleonda, Hyderabad.,  Imitially, they resided ar Gulden
Thresh-held at Himavathnagar and later. he was allolied
fpuartcr it Anuradha Building, In the vear 1376, he was

N
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transferred to Guntur, but the family members continued
t reside in the said Anuradha Building (]l completion of
constructions in suit property, He [urther pleaded that
sull property land was purchased from the sale proceeds of
ancestral property of their [ather and constructions were
made from the part of sale proceeds of their ancestral

properties and house properties owned by Lheir father.

11. The pleadings of defendant No.3 and other
defendants opposing the plaintiff show that the suit
property was purchased oul of savings of defendant No.3
and from the sale proceeds of siridhana property and pold
jewellery of defendant No.1 and wife of defendant No 3.
Defendant No.3 also claimed that the house ar Eharu and
Guntur and ather propertics were self-acquired by his
father. The ancestral property of their father was meager
and part of sale proceeds of such ancestral propertics were
ulilized for the marriage of defendant No.11 and rest of the
amounts were used by defendant Neo.l and plaintiff,
rurther, all the elder sons of defendant No.l and Eama

REao were married and lived separately. The said Rama Rao

— e
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uaed o secure help from delendant No o4 for Big Hveliboocd

in his last days.

13, Defeadant hed further pleaded cthar s father
executed ¥ill Deed in favour of defendant No, 1 in respect
ol hiz projerties and he has not mentioned suit properiy in
the =and  ¥ill, which shows the suit property iz not his
property.  Defendant No.3 was emploved from the vear
15657 and e also worked as Branch In-charge in Crompton
Greaves Company and he also did some businesses, (1l
of  sardl  savings and  confrilhation [roo his wife's
sireedbany, jewellery and gold and strecdhana of s
mptker, b purchased suit properly. Further. out of love
and affcction,; defendant No, 1 has excouted release deed in
respect of her ¥ sharc in suit property. Delendant No. 3
exccuted §ift deed in lavour of defendant Nes.d and 7 to

meet his 1 ibilities,

13, Delendant Neo.3 harther pleaded thar olamall has
marricd & girl of other caste and started o reside
separately in Panjagutla area along with  his  family.

Plaintiff was dong some business with the [unds of

™~
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defendant No.l1 and 3 and such business suffered losses.
Ay Lhe wile of planmtff was pregnant, defendant No.3
allowed them to live with defendant No. 1. Plantift took the
same as advantage and created the present hbigation;

hence prayved to dismiss the suit.

14. Defendant Nos. 5 and 7 claimed that the part of
property Le., 361 sq. vards was gifted by defendant No.3
and construction of apartment was made, out af their own
funds, which were cammed by them through various means,
Such property shall be excluded from partition and prayed

to dismiss the swuat,

15. Omn the basis of the above pleadings, the trial Court
has framed the following issues:

“1. Whether the plaintiff is entitled for partition of the
suit schedule property and allot one such share to the
plaintiff by means of a final decrec?

2. Whether thers was o Will in favour of the 1=
defendant cxecuted by late Rama Rao? It so, what is
the cffect of the Will2

3. Whether the rclease deed, pleaded in the W5, of D-
1 is only nominal in the circumstances sct out there
in?
i
-
4. Whether the counter-claim af rent Dy delendant
Mo.3 against the plaintilt is not coreect?

5. To what relicf?"
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15, Theplaintiff, in support of his case, cxan 1ed himsell
as [PV L aad relied upon Exs.A-1to A-1D. The delendants,
o suppor their cage, examined DWWl o 3 and gat

marked Exs.B-1 to B-35.

17 The trial Court on appreciating the covudsnce on
recarel fou il 1hat the plaindff failed to estabiish thal lhe
sur prope 1y was purchased oul of joint family nucleas tor
the beneli of coparcener and consequently, The suil was
dlsmissed. Agerieved by the same, the present appeal i

filed by the plaintiff.

18, Durtig the pendency of the prescml appeal
resporident Na.l2, who is son of first wile ol said Rama Rao
was impleaded, but there is no contest onl s parl.
Further, « efendant MNe.d/respondent Nod died and his
legal repre sentatives were brought on record us respondent

Nos. 13 15

19, Heme both sides,

—
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20, In the light of wabove submissions, the points
crperging for consideration in this appeal are as follows:

“1. Whether the swt properily 1z avalable [or
partition among the plaintiff and defendants?

2. Whether plaintiff is entitled for partition and
allocation of his share n suit property as
claimant?

¥ To what relief ™

Point Nos.1 and 2:

21. The facts which are not in dispute are thal Mr. Eama
Rao, onginally hails [rom Amalapuram and he was a
practicing adveocate. Initially, he started his practice in
Amalapuram and he was helding ancestral lands in
Amalapuram, Subsequently, he shifted to Eluru and later
to Guntur. He practiced in the High Court st Guntur and
after formation of erstwhile state of Andhra Pradesh, he
shifted his practice to Hyderabad., He also worked as
public prosecutor in the erstwhile High Court of Andhra

Pradesh at Hyderabad.

273 It is also not in dispute that Mr. Rama Kao had
ancestral agricullural properties in Amalapuram and he

sold out such properties in the vear 1974 under Exs.A-1 1o

Py L
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A-%. [t is also not In dispute that he had house properties
Al Elurwe and Guntur, which he sold under Exs.A-9 and
A-10, here 15 also no dispute that the lands in
Gollapale n village were sold under ExsA-5 w0 A-7 on
11.03.1976.  These lands situated in Gollapalem willage
were purchased in the name of defendant Me. 1l and later,
she trans erred them to plaintill and defendant Nas, 8 and

11, Such property was to an extent of Ac.25 00 puntas.

23, The dispute involved in the present appoeal is whether
the sult sroperty is sellacguired property of defendant
Miy, 3 bz plaintiff, delendant Nos.1, 2 anc 4 clam that
the suit property was purchased for consideration of
R 20,000 /- by Late Rama Rao, with sale proccods
pertaining to land situated in Amalapuram. According ro
them, such property was ancesiral property o' Late Rama
Rao, The construction of ground and first flosrs in 1he suit
property vere concluded in the year 1978 and the second

and Thrd Joors were constructed subsequent!y

2%, ILis also not in dispute that the said Fama Rao and

defendant Neol along with  their children resided  in
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Anuradha building, which was the quarter allocated to
defendant No.2, whe was employed in Indian Army., The
sald quarter was allotted to him when he was posted 1o
work in Goleonda Unit, Hyderabad During their stay in
said Anuradha building, in the year 1974, the lands
situated at Amalapuram were sold and suit property land,
which was near to Anuradha building, was purchased in

the: vear 1975,

25, I is the case of the plaintiff that suit property land
was purchased out of sale proceeds ol ancesiral properties
and constructions were made with sale proceeds of house
properties held by Rama Rao, in Ehiru and Guntur and

also sale proceeds of lands situated at Gollapalem village,

26. It is the case of defendant No.3 that the suit property
was purchased owut of his own savings, streedhana of his
wile and defendant No.1, which alsa includes sale procecds
nbtained from sale of gold and Jewellery of his wile. He also
claims that Ex.B-2 release deed was executed by his
mother e, delendant No.l out of love and affection for

numinal price, but defendant No.1 pleadings and evidence

P
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shiows that defendant No.3 got executed swh relcase deed
for tne parpose of abtaining loan over the suit property ta

establish his bhusiness,

[
|

Defrndant No.3 was examined as DV.2 and in his
cross-exammation, he admitted that wher rthe property
was purciased, there was joint family and he was member
ol samd joinl family, It 1s alse clear that on the date of
purchase of property, defendant No.3 und 4 were married
and othe* delendants were students and woere pursuing

their atuc ies,

28, The plaunuffl rom his evidence ancd par! of evidenee of
his mather put up a case which demonstretes that there
were sald ol ancestral property conlemporaneous to
purchase of suit property land. He also demonstrated that
lhe house properties situaled at Eluru and Guntur were
alzo sold »ul contemporanenusly for constru-tion activities
which we e taken up over suil property. The plaintiff by
sich evidence claimed that the sale proceeds to suit
properly vere sourced from sale of sad properties.  Tho
suit prope riv land was purchased in the name of defendant

N

——
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No.l and 3, in arder to avoid future lingation from children

of first wile ol said Rama Rao,

290 Delendant No.d claamed that swit property was
purchased our of his own savings since he was cmployed
from the vear 1967. Inmially, he was working in Shalimar
Biscuits Company as Supervisor and subsequently, he
warlked in Crompton Greaves as Branch in charge and he
alse did certain businesses. He further claimed that his
father-in-law was rich man and his wife was given an
amount of REs.58.000/- apart from gold as streedhana.
Therelores, utilizing the said savings, streedhana of his wile
and mother (including sale proceeds of gold and jewellery

ol his wife), he purchased the suit property.

30. The evidence on record shows that when the suit
property was purchased, there is a joint family and there 15
no disruption of jomnt family., Though, delendant No.2 was
staving away from joint family due lo cmployment, he was
also part of the said joint family., Delendant No.4 after his
marriage started staving with his wife in their house,

There was no intention on them (o disrupt the joint family.

b z-
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It 15 adm tted case of the defendant No.3 that there was
Jomnt family: Even by dals of purchase, otbes eaildren of
Lale Rama Rao were pursuing their e¢ducation and they

were of very young age.

31.  Before proceeding further, it 15 apr to refer Lo certain
r}rinu_'i-_:u!f;ﬂ relating Lo acouisition ol property by & member

of joinl fznily or in the came of one of the coparcener of

Jomt fam iy, The Apex Cowrt in judgments of D.S.

HKashmaish v. L. Balasubramanyam' :n:d Makhan Singh
v. Knlwar t Singh? held as [ollows:

“The legal Proncipie, therefore, is thial there |5 oo
presuly plion of a property being joint laptily sroperty
only or account of existence of & joint Hindu Family,
Theromne who asserls has to prove Lhat the progert: is &
joint family  property. I, however. |hie RO &L
assertt g proves Lthat there was nucleus with which the
Joint fa nily property could be acguired, 1here would be
prosuun stion ol the property being joint and he onus
wodld  hift on the person who claims it te he self-
acaguite 1 property to prove thet he purckased he
prapert - with his own funds and not oul of joict tamily
nucleus thatl was availlable ™

32. The : bove referred principle makes it clear that there

is no prest mplion of a property being joint fa iy property

LUZOMAY TS
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only on account of existence of joint Hindu family. The
person, who asscrls Lthat the property is joint family has to
prove such [acl, Furlher, if the person, who is asserting
proves that there is joint family nucleas with which the
joint lamily property could be acquired then there would be
presumption that the property is joinl [amily property.
Then, the onus shifts 1o other persons, who claim it to be
self-acquired property to prove that he purchased suach

property out ol his own [unds,

23, The evidence on record shows that there was a joint
family, when the suit property land was purchased under
Ex.B-1 in the year 1975 and evidence also shows that
conlemporancously there was sale of ancestral properly at
Amalapuram. The document recitals of sale deeds under
Exs.A-1 to A1 clearly show that the purpose of sales were
to purchase property for the benefit of the family. There
were also contemporaneous sales of lands siluated at
Gollapallem willage and house properties in Eluru and
Guntur, which stood in the name of the father of plamtill.
The sale proceeds received oul of sale of ancestral property

was Rs. 530,000/ - and the value of land of suit property was

L.
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Es 23,0000  as per ExB-1. This oyvidence 13 not seriously
disputed. From such evidence, it is cilegr that plaintiff

could abe to demanstrate that joint family was having
sutficicnt joint nucleus and such joint nucleus wes capable
of contral uling e the consideration for pu-chase of suit

propetty,

34, On account of above proved evidence presuamption
an be riised m favour of plamntiff that the property was
purchase |l for the benefit of joint family. Mow, the onus
shifta to che defendant Neo. 3, who assaris 0 oas his gell-
acqguusitio 1, to rebut the ssid presumption.. [t s not in
dispute that suit property was in the rname of delendsnt
No.l and 3, Defendant No. | supports the clamm of plainfiff,
but she a ready executed a release deed dated 17.11,1976
under Ex. B-2 in favour of defendant No.3. She claims that
such release deed was executed 1o facililate loan to
delendani no.3 for the purpose of starting his business. 1L
was a noininal document and there is no tansiar ol any
interest hzld by her, Defendant No.3 claimsz that release
deed was executed by defendant Mol ot of love and

affection ¢ nd not for the purpose of any loan. Further, the

—
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evidence shows thar defendant No.d obtained loan to
commence his business from bank and this properly was
kept under mortgage. Subsequently, part of loan amount
was pald by defendant Nos, 5 and 7. Defendant No.3
exgouted gift deed in favour of delfendant Nos, 5 and 7 and
conveyed 361 sg. vards, in their favour, It iz also not in
dispure that plaintiff and defendant No.8 are still staying in
the ground floor of the suit property and their mother was
wilh them, till her death. This shows that they are still in

possession of ground floor of suit property.

35, Defendant No.3 further contended that he was
employed from the year 1967, he worked as Supervisor in
Shalimar Biscuit and also as Branch in charge in
Cromplon  Greaves. Henoce, he was having sufficient
savings. Further, his wife got K=.58,000/- towards her
streedhana along with gold jewcllery, by sale of such
jewellery and streedhana, amounts were contributed for
purchase of suit property, Defendant No.1 also
contributed her streedana and sale proceeds of her pold

jewellery for purchase uf suit properiy.

e
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36. In o-der to support such claim apert from his
evidenice, 1 e has relied upon the evidencr of [NW 23 who s

eo-son-in-law of defendant No.3. The evidence of DUW.3
shows tha: his father-in law has not paid any amounl
towards dowry of his first and second daughters” marriage.
He [urther claims that at the time of marrage of defendant
No.3 and 1is wife (fourth daughter of his [alher-in-law],
gold: jewelery and cash allopether an amount  of
Fs, 1,000,003/ - was given ta ner. He further cleamed that he
assisted Lite Rama Rao for sale of lands 1n Aanalapuram.
He alse sialedd that after marriage. detendan! Moo owas
doirig busiess in Telangana region by supplving clecticn
material prirchased from them. In the cross-examination,
he has ad mited thal he does not know sale transaction
perlaimng o Amalapuram properties and he swas not there
when the Jroperty was sold.  He also claimed that Late
Fama Fao was a good persen and doubted thei he received
any dowry at the time of marnage of defendent Na3, He
further says thatl he gave an amount of R 28,000/ 1o Late

Rama Rao at the fime of marriage of defencant Noud for
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purchasing clothes and gold. He did nol state about ATy

further amount in his Cross-examination.

37.  The evidence of DW.2 (defendant Nu.3) shows that in
the chiel examination, he has claimed that he was
employed from the yvear 1967 and in cross examination hE:
states Lhat he was employed from the year 1969. He
claimed that he was working as Supervisor in Shalimar
Bistuit company and later he also worked as Branch in
charge of Crompten Creaves. The evidence of D.W.3 shows

Lthat after marriage defendant No.d was doing business of

election material having purchased the same fFom thern.

34, As per the estimate nof architecl an amount ol
Rs.42,000/- was estimaterd for construction of ground snd
first floars. According to the assessment of defendant No.3
alse  an  amount of REs.80,000/- was incurred for
construction of ground floor, He claimed that Rs.48,000/-
was received by his wife towards strecdhana during her
mearriage in the year 1974, This evidence is contrary to
evidence of D.W.3, who is co son-in-law of defendant No.3,

wherein he stated thal since his father-in-law was rot well,
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he acted as clder Lo the marrage of defendant No.3. His
evigence  shows that he has given an armount of
Es 28.000/- to Late FHama Kano for the purposce of
purchasna g clothes and gold for the marmaps of delendant

M3 arnd se did nol suppoert giving of Rs 48,000 /-

3. The evidence of delendant No.3 shows that whatever
he was erming, he spent for his family needs.  [f such is
the case, admilledly no amount 1s saved by him 80 as io
purchase suit property land to an cxtent of 1130.80 sq.
vards, Purither, meeting expenditure of nearly an armount
i Rs a0, 0 DO/ - Tor construction of grouned floar and [urther
amaeunt fi r construction of first, second and thire floors is

riol possit le with any savings or amount of kis wilz.

40, The =ndence of defendant No.3 further shows that he
has obtained loan from bank and lean was acorued,
Defendan' Nos. 5 and 7 cleared the samc after obtaining
gift deed in respect of 361 sq. yards in suit property.
Defendant Nos.1 and 3 were having equal shares in the
suit prope -ty belore execution of release deed by defendant

Moo 1. Tie unnatural circumsierness i rhat when 2
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properly is purchased with streedhsna and sale procesds
ol Jewellery of bride, no prident bride would agree for
purchase of property, in the name of her mother-in-law,

A1, The trial Court eschewerd the cvidence of D.W. 1
{defendant No.1) as she died after completion of -::mas'-
examination in part, 1do nol find Y provision under the
Indian Evidence Act, 1872 ur any other provision upder
Civil Procedure Code empowering the Courl to eschew Lhe
evidence on account of death of witness, It appears, mosl
of the cross-cxamination was completed and appreciation
of such completed cross-cxamitation ctmnol be ipnered,
The claims made in the chief and cruss eXarnination
louching the claims made in the chief examination can be
lalcen into account.  The claims made in the chiei-
examination might not be relevant evidenee for demolishing
the case of plaintitl, who was not aiven full opporiunity to
cross-cxamine, the wilness.  Approach of the Court in
completely erasing the evidence of defendant No. | (. W.1)

1% not correct approach.
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42, The evidetice of 12W. 1 alsn shows thar there was joint
family anl ancestral properties of Lare Hama Bac were snld
and sale proceeds were utlized for the purposs of purchase
of suit property land. She also claimed that the release

deed was oblamed by delendant Ne 3 m order to obtan

lpan o stiut the business.

13, Frort the evidence on record, it is clear Lthat plainalf
could abl: to demonstrare that there is sulficient joint
aucteus of joint family, which was capabls ol mesting the
sale considcration for the purchase of suit propetry. There
12 also = [ficient evidence to indicate that amounis wepe
made aveilable, out of sale proceeds of [anily ancestral
property  and scll properbies of Late Hama Hao, for
constriction of ground and first. floors. There is also
evidence hat Rs.1,40.000/- was also recaived from the
persons o whom Late Rama Rao has lent msney and this
moncy & eording to them was used to purchase and
constriact the suit property. Hence, the plaictiff iz entitled
o draw presumption in his favewr that suit property is

joint family property and onus 15 shified to defendant No.d.

e

o prove tiat the property was self-acouired The evdence

—

G
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ol defendant No.3 itaerr shows lig eapacity o purchase
Properly and he failed g Prove that he hag sufficient
money.  Defendant po, 3 also failed 1o bring evidence that
his wite recejved streedans amount from his father-in-law
and  such amount was utilized for purchase of S0l
PEOperly.  Thercfore, defendant Nou.3's elaim suffers [rom

defect. This was not considered by the ta] Croure,

1% Plaintiff claims 1/9% share i syt Property whick
Was purchased by Late Rama Rau for {he benelit of his
setond wife (defendant Nu.1l) apd her children. Henee,
davghters cannot be excluded, Though, the son of firsy
wifc of said Rama Rao was mpleaded in the present
Appieal, he has pot Participated in the proceedings  and
origina! parties are nny inn dispute, in this regard. In Lhe
light of the fact that claims of children af first wife wore
setfled, the children of the firsl wife gpe Mot proper and
MCCCSSATY parties to the PTEsenl proceedings, Flowever,
dauphters of second wife i.e., defendant Nos, 10 and 11 are
entitled 1o share in sug Froperty. During the hendency of
lhe =suit, delendant No. died and her share muet e

allotied 1o hear 508 and duug.‘ltﬁrﬂ, BN aceount of intestate

e
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death. 1= the said circumstances, the suit Sroperty has tn
be rwvided cqually wmong cight (8) sons and 1wo (2
daughters e L/IOM share each: Avesrd rely, both the

POIIES Af gl swered.

45, In e resull, the appeal is allowed and judgment and
decree di ted 24.06.2004 in 0.8.No.27¢ af 2001 on the file
ol the 3110 Additional Chiel Judge, City Chvil Caurl
Hyderabad, is sel aside, Consequerntly, the suit 1s decreed
as follows

a, Plaiiff ig entitled for L1005 share in the st
proporty,

b. The uther sons, it died, their legal representatives,
and daugaters of the Rama Rao are erifled [or 1/ 10t
share, cac1 in the suit property.

= The aart of suil property in which constructions were
raised by defendant No3 to 7 in respect of pift deed
exccuted oy the defendant No.3 shall bhe talen into
considerat on while working ot equity in the final decreée
procecding s,

d. There shall be no order as ley coSts.
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Miscellaneous petitions, il any, pending, shall stand

cloged.
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I THE HIGH COURT FOR THE STATE OF TELAMGAMA,

AT HYDERABAD

WEDNESDAY, THE THIRTIETH DAY OF NOVEMBER
PWO THOUSAND AND TWENTY TWO

PRESENT
THE HONOURABLE SRI JUSTICE M.LAXMAN

C'TY CIVIL COURT APPEAL NO: 243 OF 2004

Between:

R.Satyanarayana, S/o. late RV Rama Rao Rio, HoNo, 1047711041, Srramnagar
Colony Masab Tank, Hyderabad
..APPELLANT/! PLAINTIFF
AND

1. FA. Lakshmi Narasamma @@ Lalitha Dew, Wio. late R.V. Rama Rao Rfo. H.Mo.
10.4.77111/A1 Snramnagar Colony, Masab Tank, Hyderabad.

2. R.R. Kumar, S/, late RNV .Rama Rao Lt.col, in Indian Army Rio. H.No. 16/2,
Rfo. Gurugovind Singh Marg Dilksha Post, Lucknow-2

2. R.5. Sudhakar, S/o. late Sri RY. Rama Rao Indusidalist Rio. H.No.
10.4.7711/81 Sriramnagar Colony, Masab Tank, Hyderabad.

4, HMeera Swamy, S0, lats Sn B V. Rama Rao (died) per LEs BER 13 o 15

Lawyer Rin, 3-5-705M1 Opp: Cld MLA QGuarters lane Narayanaguda,

Hyderabad.

E.Murali Krishna, S/o. late Sri B.V. Rama Rao Engineer Rfo. H.Mo,

1047 711AT Sriramnagar Colony Masab Tank, Hyderabad,

G. R. Anand Kumar, S/o. late Sri RV, Rama Rao Working In State bank of
hyderabad Rio. H Mo, 10.4.771/1/A1 Sriramnagar Colony Masab Tank,
Hyderabad.

7. R.Ramesh babu, S/o. late Sri BV, Rama Rao Working in SBH Rio. H Mo,
10.4.771A1 Sriramnagar Colony Masab Tank, Hyderabad.

8. R Appa Rao, Sfo, late Sri RV, Rama Rao Land lord Rio. H.MNo. 10.4.77111/A1
sriramnagar Colony Masab Tank, Hyderabad,

9. The General Manager, Andhra Bank Koti Hyderasbad.

{added as per order in LA N, 3182003, dated 23/01/2004)

10. G Vijayalaxmi, Win. G.5.C. Ranga Rao housawifa Rio. Flat No.2 A K. Enclave
Road MNo.3, Banjara Hills, Hyderabad.

11.5mt ¥ Meher Prasad Lakshmi, W/o. V., Ram Thirtha Housewife Rfo. Flal Na,
SF-1, Avanthi apanmenl, Brindavan Colony, Vijayawada.

12.R.5uraya Ra, Sfolate R.V.Rama Rano, Occ: Business, Rio 10-4-F7171/AM,
Sriram Magar Colony. Masab Tank, Hyderabad.

(12" Respondent is impleaded as per the Hon'ble Court order dated 07/11/13
made in CCCAMP-64711)

1.3. R.Kalavathi, Wio late R \Veara Swamy, Rio 3-5-708, Vitalvadi, Himayatnagar,
Hyderabad.

14.Beeravelli Manguta Reddy, W/o.B.Amarender, Rio. 4-89-101, Summer Hill
Road, Fortscran, Methorn, Victona 30711, Australia.

15.5mt Santha Dull, Sfo.Satish, Ria.G-3, Sapthagin Apartmenrs, Vittalvadi,
Himayath Magar, Hyderabad. .

{(RR 13 to 15 are brought on record as LRs of deceased 4°' Respondent as
per court order dated 230718 made in 1A 1/18)

h

...RESPONDENTS



Appeal under Saclion 88 of CPC anainst the Judamoea! and decree of the
Court of the Xl Agditional Chicf dudae (FTC) Citby Civil Court Hyderabad in 05
Mo 279 of 2001datec 24/06/2004.

ORDER: This appe: | taming on for hearing and pon percsing the grounds of
appesl, the Judgmen! and decren of the Lawer Court and the risledial papers in lhe
suit and upon heseng the darguments of S W V.Raghavan Arvocale for the
Appellant and of Sri 4L Faju, Advicate for the Respancent Nas 2, 4, 6,8, 7 810
and 17 and of Ms. \V: cantah Muppaneni, Advocate for the Respondent Nos. 13 to 15
and of Ms. V Khatoor  Advocate for the Respondent No 17,

This Court while alloy ing the appeal doth Order and decrea as fallows .

1. That the Judgr ient and decree dated 24/06/2004 in OS5 No. 270 of 2001 on
the file of the 1| Additional Chiof Judge, City Civil Coun Hyderabad be and
hereby is set as ide

That the plaintit is entiled far 110" share in the: suit propeity.

That the other ons. if died, their legal representalves And daughters of the

Rama Rao are cntitled for 110" share each in the suit prapary.

4. That the part of sut property in which constrictions wera fssued by defendant
MNo.5 to ¥ in respact of gift doed executed by the defendant Mo, 3 shyll be
laken into con: iderstion while working out equity in the fna decrea and
proceedings

5. Thatthere be nc order as to costs in this appeal

L
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