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HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
{Special Original Jurisdiction)

MONDAY THE THIRTY FIRST DAY OF OCTOBER
TWO THOUSAND AND TWENTY TWO

PRESENT
THE HONCURABLE SRI JUSTICE TVINGD KUMAR
Al

THE HONOURAELE SR1 JUSTIGE PULLA KARTHIK

WRIT PETITION NO: 15239 OF 2007

Betwean;

M!S KARTHIEA ENTERPRISES, Secunderabad rep by its Proprietnx Smit. .
Geetha

..PETITIONER
AND

The Deputy COMMERCIAL TAX OFFICER REP ROAD CIRCLE SEC'BAD,
E.P. Road Circle. Secunderabad s

- RESFONDENTS

Fettion under Article 228 of the Conshitution of India praying that an the
circumstances stated in the affidavit filed therewith, the High Courl may be
pleased toissue Writ of Mandamus or any other appropriate Wit or ordor
ordirection declaringthe action of the respondent in revisingtheorder for the
assessment year 2002-2003 on mere change of opinion without there being
anymatenal dehors the assessment records and alse demanding the amount
from the surety without beingthe revision order onthe petitioner is arbitrary,
contrary 1o law, weight of evidence and alsa in violationof principies of natural
justice and cantraryte the decisions of this Hon'ble Court and consegquantly set a
side the revised order dt 04-01-2006 as null and void and pass such other order
or roders as the Hon'ble Court may deem fit and proper inthe circumstnaces of
the case

LA NO: 1 OF 2007(WPMP. NO: 19229 OF 2007}

Palilion under Section 151 CPC praying that in the circumstances stated
n the affidawl fliled in supporl of the petition, the High Court may be pleased
grant stay of all further procoedings pursuant ta the revised proceedins of e
raspongent dated 54-01-2003 for the azsement vear 2002-2003 az otherwize the
potitioner willbe put to server logs and hardship.



Counsal for the Petitioner : SR P GIRISH KUMAR
Counsel for the Respondents; DANTU SRINIVAS| 5PL SC FOR CT)
Counsel for the Respondents; GP FOR COMMERCIAL TAX

The Court made the following: ORDER



THE HON'BLE SRI JUSTICE T. VINOD KUMAR
AND
THE HON'BLE SRI JUSTICE PULLA KARTHIK

Writ Petition No. 15239 of 2007

ORDER: (e the (on'Ble 5 Justice T Vined Kuormerd

1. [ this Writ DPetition, petiioner is challenging  the
corrcctness of the proceedings, de.04.01.2006, termed as revised
assessment proceedings for the period 2002-03 under (he

APGSET Act, 1957,

£, Hewrd lcarned counsel [or petitioner, Sev K.Raji Reddy,
lcarned  Special Standing  Counsel for Commercial  Taxes

appcaring for the respondent and perused the record,

3 Petiticner conlends that based on the returns filed by it
loe the relevant assessment year, the respondent-authaority had
assessed  the  petitioner to tax  vide his  proceedings
dt.07.07.2003 determining an excess tax of Bs.4,600/-; that on
the: mssessment vear coming to an end on 31,03.2003, petitioner
has closed his business scivity and had surrendered his
registration cerlificate by submilting a letter, d1.01,04.2003, (o
the respondent, received by the said authority on 07042003

that while the petitioner had closed ils husincss activity, the

B



respondent hag BULght to revise the assessment made for the
¥ear 2002-02 under the Act purportedly in CXercise of power
under Seclion 144} of the Ast PIrUDOSIng (o rajse an additiong]
demand of 1qx o sum of Rs, | Ao B B I the ground that tle
work orders receved by the petitioner far SUpply; ercoiion and
Commissioning af SoUnd system in the Cllema theatres, are

be: classified a8 ‘conlract for sale’ and ot "Wiorks contrhaer,

4, Sri M. Girsh Kurmar, learned Senior Coungea] ApnCanng nn
behalfl of the [eg ried counsel for petiloner conlepds that the
respondernl hagd SUUENL to revise the RESCREMCnt nrder an miecre
chanpe of BPinion as the classification af the warl orclers,
which were already on Tecord and thar there 15 neither any
charnge o fresh Material de hors 1the ASBCESMent record that hasg
Come intn rhe Passession of the respondents for Initiating
TeVISion Procecdings. e lurther conlends that on mere change
of opinion as 1q the classificating ol the work urders received by
the Petitioner. the respondent could pot have invaked Lhe

Teassessment power under Sectinn LHE)C) of the At

3. Learned Seninr Counsel Igether tobilends thay this caur
COnsistently foid that only when reicvant material, which ig ol
avadahle on record, has come o the notice of e authority from

Other sourees ) wolld be Justifiable Bround o excrpjse e



power under Section 14{4)(C) of the Act; that a reading of the
lmpugned proceeding, on the otherhand, would indicate that
there was no change of materia] or no further material that has
come In possession of the respondents for issuing revised
aggessment proceedings by invoking the provisions under
Section 14[1)|C] of the Act and il is only on the basis of {he
material/work orders which are already on record and only on
account of change of opinion as o the classification of the said
contracts, the mmpugned revised assessment order came to be

passcd and the same cannol be sustained.

6. In support of the abaove contention, learned counscl for
the petitioner has placed rellance on the decision of this Courl
in Girdharlal and Company v. State of Andhra Pradesh! snd
The Principal Commissioner Of Income Tax-4, Mumbai v

M/5 8.G. Asia Holdings {India) Pvt. Ltd.2

T Per contra, Sri K.Raji Reddy, learned Special Standing
Counsel for Commercial Taxes appearing for the respondents,
would submit that since the 19 respondent at the lime of
passing  asscssment  order, dLO7.07.2003, had wrongly

considered the lransaclion as “worle contract while the truc

* {1995} 97 5TC 442 {AP)
* 201R[6) SCC GRS
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naturc of the work appears to be g ‘contract for sale of goods!
sitnplicitor, the aulhority was justified in revising the said ordes
i exercise of power under Section 4AHC) of the Aot by passing

the revised asseasmen order,

8. We have taken nate of the rEspective contentinng urged by

the counsel appearing for both the parlies.

q, This Court had an nceasiog 1o consider similar issge in
WP.No.22377 of 2006 wherein this Court having regard to the
law laid down in Girdharlal and Company’s casc|] supra), and
the decision of this Court in State of Andhra Pradesh v. Kedia
Vanaspati (P) Limited? and also taking note of the Judpmeni in
WP.No.753 of 2017, dt 11082018 and a similar devision of this
Court in Jitender Roller Flour Mills, Hyderabad v, Assistant
Commissioner (CT) LTU, Charminar Division, Hyderabad#,
held that in order 1o exercise power wider Section 14 of the Asct
0 revise an asscssment order already passed, the authority
should come intm possession of fresh material, fram fhat tf the
material available on record basing on which the ariginal

ASsesSment order was passed,

' {1994} 95 sTC 208
2012} 54 APST) 252

e



10, ln Jitender Reller Flour Mills’s case(4 supra), this Courl
while referring lo the decision in Girdharlal and Company's

case{l supra} has observed as under

“Thas Court clarilied that for cxercise of power under
Seation 14(4) reliance should be made not on the
material on record but on the material de hors the
record which came 1o the notice of the asscssing
authoridy subsequent to rthe assessment, Very
catepancally this Court held thal non-application of
mind by the assessing autherty to the malerial on
recard al the nme of assessment is ool justifiable
ground to mmvoke power under Section 14(4) of the

1957 Act.......7

11 In wiew of the above settled position of law and also

having regard to the lacts of the present case, since it is evident
that there 15 no change or fresn material de hors the agsessment
record, the excrcise of power under Section 1444)(C) of the
APGST Act, 1957, by the respondent authority in issuing the
inpugned  revised  assessment  proceeding  cannol  be

countenanced, for il o be upheld,

2. Accordingly, this Wrl Pcodon is allowed and the
impugned revised/ re-asscasmen procecding, Jt,04,01.2006, is

sct aside.  No order as Lo ooses,



i
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12, Consequently, miscellaneouas pelitions pending, if any,
shall stand closed.

SDI-N.RAJGOPAL
ASEIET&PI REGISTRAR
.

SECTION OFFICER

HTRUE COPYI
To

1. The Deputy Commercial Tax Officer R P Road Circle Sacyndarabad B P
Road Circle. Secunderabad.

2. One CCto SR P GIRISH KUMAR Advocate [OPLIC

3. One CC to SRI 8453/0ANTU SRINIVAS] SPL 5C FOR CT) Advotate
[CPUC]

4 TwaCCsto GP FOR COMMERCIAL TAX JHigh Court for the State of
Telangana. [OUT)

2. One CC o SRI K.RAJ REDOY Advocate (SPL 5C FOR CT) [QOPUC]
6. Two CD Copies
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HIGH COURT

DATED:31/10/2022

ORDER
WP.No.15239 of 2007

ALLOWING THE WP
WITHOUT COSTS
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