IN THE HIGH COURT FOR THE STATE OF TELANGAMNA
AT HYDERABAIL

TUESDAY . THE THIRTIETH DAY OF AUGLIST
WO THOUSAND AND TWENTY TW

PRESENT
THE HONOURABLE Dr. JUSTICE CHILLAKUR SUMALATHA

CRIMINAL PETITION NO: 4118 OF 2022

Betweaon:

Mohammad Ayubpasha, 5/0.Md Rukmuddin, aged about 54 wears, Coo
TSRTC  Driver, Employes  No206454,  RioMusheersbad-2 Depod,
Musheerabad, Hyderabad-20.

PETITIONERS/APPELLANT/ACCUSED
AND

1. The Slale of Telangana, Rep. by its Public Prosecutor High Courl Buildings,
Al Hyderahad

---RESPONDENT/RESPONDENT

2. K.Snmivas Reddy, S/o.K Bal Raddy, aged about 51 years. ODce RTC
Employee, R Plot No 8al/a, SAD Nagar. B.N.Reddy Colany,
Vanasthalipuram, Hyderabad- 78,

..RESPONDENT/DEFACTO COMPLAINANT

Petition under Seclion 482 of Cr.P.C praying that in the circumstances
stated in the Memorandum of Grounds of Criminal Petition, the High Court may be
 pleased o call for the enfire records of Order dated 01/04/2022 in CA.MP.No 282
of 2022 in Crl.A.No.541 of 2019 pending on the file of Special Judge for Trial of
Cases under Essential Commuodilies Acl-cum-ll Additional Metropoltan Sessions

Judge at Hydorabad and quash the same.

LA NO: 1 0F 2022

Petition under Scction 482 of Cr.P.C praying thal in the circumslances
stated in the Memaorandum of Grounds of Criminal Petition, the High Court may be
pleased to granl slay of all further procecdings in Crl.A No.541 of 2019 pending on

the file ot Special Judge for Trial of Cases under Essantial Commedities Act-cum-



W Additional Melropolitan Seamions Judge at Hydershad, nending disposal of Ihe

aboes Griminat Petinion

This Petiton coming on for hearing, upon perusing 12e Memorandurm of
Grounds of Crnminal Potiticn and apon hearing Lhe argumeants of Sri P, Gajendra
Murthy, Advocate for the Petitionor and the Assistant Public Prosecator {TG) &n
behalf of the Respondent Nol and of S, Smite Kakkad, Advocato for the
Respondent No 2.

The Court made the following: ORDER



THE HON’ELE Dr. JUSTICE CHILLAKUR SUMALATITA
CRIMINAL PETITION No.4118 of 2022

ORDER:
This Criminal Pelition under Secthion 482 Cr.P.C. is fled by
the petitioner, who is arrayed as Accused, secking the Court to
uash the order that is rendered by the Court of Special Judge for
Tral of Cases under Essential ':Dm_"‘ﬂf_'lr_iif.ii.‘-‘:'- Acl-cum-1il
Additional Meiropolitan  Sessions Judge &t Hyderabad, in
CrlMPNo.282 of 2007 in CrlANe 24l of 2019, dared

01,04, 202%,

£ Hewrd the submission of So P Gajendra Murthy, learned
counsel for the petitioner, as well as SmlL. Smita Kakiad, learned
counsel for unofficial respondent, Also  heard the learned
Assistant Public Prosecutor, wlho is representing respondent No.l

— Siale,

B By the material available on i’EEGJ'd and upon hearing
learned counsel for the respective parties, what could be perceived
is, thal challenging the judgment that was rendered by the Court
of I Special Magistrate at [yderabad, in C.CNo.342 of 2018,
dated 23.05.2019, the accused therein preferred an appeal vide

CrlLANo.541 of 2019 and the said Criminal Appeal i'.,f._pern"";'lg

o e | —
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boelore the Courl ol Specal Judge for Toal ol Cases unders
Esscnusl Cormmmadilies Aclt-cum-IIT Additional  Metropolitan
Sesgions Judge al Hyderabad, 1o the said appesl, Crl M P .No 282
ol 2022 was filed by the appellant ander Section 321 Cr.P.C,
seckinge the Court ta strmmon one Se1 K Prabhakar Reddy, for
gxamining him as 1DW-1. The said application stood dismissed
through order dated 01042022 Apgprieved hv the same, the
petitioner thersin filed the presenc Criminal Petition seeking Lthe

Court to guash the said order.

1. Learned counsel for the petitioner submirs thart the entire
case rests upon the Memorandum of Understanding (MOLU dated
28.11.2015 and, indeed, the said MOU was fraudulently obtained
by stating that the petitioner would be losing the appeal i.e.
CrlANo. 317 of 2015 that was pending before the Court of VIII
Additional Metropolitan Sessions Judge, Hyderabad, and, hence,
o prove that the MOLU that was arrived at and reduced in
writing iz obtained fraudulently, examination of the witness, by
name 3ri K. Prabhakar Reddy is essential. Learned counsel states

that without considering the ground urged and the plb,& talcen,
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the appellate Court erroncoushy dismissed the application and,

thisg, the petitioner is before this Court,

5. Vehemently opposing the said submission, leamed counse]
for unollicial respondent contends that as the said application is
not maintainable, the appellate Court has rightlv dismissed the
said application. Learned counsel also states that the said
applicarion is filed only to protract the litigation and, further, at
the stage ol appeal, the petilioner has no focus-standi to seck for
cxamination of any peraon and, henece, the order of the appellate

Court is valid in all aspects

. Undoubtedly, the Code ol Criminal Procedure grants power
to the appellate Court to take further evidence or to direct such
an evidence Lo be taken while dealing with the appeal. However,
the law mandates that additional evidence can only be permitled
~Tn be taken when the appellate Courl 1s of the opinion that the
said cvidence 1s essenlial for the just disposal of the appeal
Section 391 Cr.P.C,, which deals with the power of the appellate
Court to take further evidence or to direct evidence tnl be taken,

reads as follows:

- ﬁ-f’
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"391. Appellate Court may take further evidence or
direct it to be taken.

() Tn dealing with any appeal under this Chapter, the

Appellate Court, 10 #1 thinks addibional evidence o be
necessary, shall record its reasons Andd may sither (sl
such evidence itself, or direct it th T 2ken by a

Magistrate, or when the Appellate Couer is a Migh Court,
twv A Uouri of Sesslon or a Magistrate,

(2] When the additional evidencs s taken by the Court of
aesson or the Magisteate, it or he shall certify such
cvidence to the Appellate Court, and such Courl shall
rereupon proceed to disposc of the appeal.

[3) The accused or his pleader shall have the nsht to be
present wihen the additional evidenee 15 1aken

{4} The taking of cvidence under this section: shall be

subject to the provisions of Chapter XXIIL, as if it were an

Uiy, ”
7. The secttled proposition of law is, that the power conferred
under Section 391 Cr.P.C. should only. be exercised with due care
and caution and the appellate Court should not take or cause to

be taken additional evidence only for the purpese of filling up the

gaps on either side,

8. When the petitioner contends that to prove all the contents
and the circumstances basing on which the alleged MOU dated
28.11.2015 1s essential, the petitioner ought w have taken steps

e adduce relevant evidence in that regard before the trial Court



itsell, What prevented the petinoner from adducing such evidencs:

is not indicated anvwhere,

=k Learned counsel for unofficial respondent brought to the
notice of this Court that when MOU was arrived on 28.11.2015,
the Calendar Case in question was [iled in the year 2018, later the
petitioner/ Accused was convicted and, subsequently, in the year
20149, the appesl is filed. Learned counsel alsn contended that
when the Criminal Appeal is abour to be disposed of,
Crl.M.P.Na.282 of 2022 sceking the Court to adduce additional
evidence is pressed inlo service in the year 2022 only to protract

the litigation.

11}. The impugned order also indicates that the learned Judge,
on a careful perusal of the entire material on record, felt that the
application is [led only (0 protract the litigation and to prolong
the matter. The learned Judge also held that the petiboner has
not assigned any valid reason to entertain the application.
Therefore, this Court does not find any infirmity in the impugned
order. When a party rests upon certain documents and infends to

prove the penuineness of the said documents, he has,to take
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steps N that regard belore the trial Court ilsclf. In appeal,
additional cvidence can be permitted anly  in  exceptionsl
circumstances, that too when convineing grounds are arged that
the party, who intends 1o adduce additfional evidence, was
prevented [rom a justifiable cavuse gr where such evidence being
not available. This case does net projecl existence of any of the
dabove grounds. Therefore, this Court iz of the wview that the
learned Judge did not err either in Appreciating the facts or in
applving the scttled proposilion of law, while dealing with the
application. Thus, the Criminal Petition lacks merits and the

samc deserves (o be dismissed.

11.  Resultantly, this Criminal Pettion is dismissed.

12. As a sequel, miscellaneous petitions pending, if any, shall

stand closed.
——— SD-T.KRISHNA KUMAR
DEF"UT'I"_R GISTRAR
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SECTION OFFICER
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To,

1. Tha Special Judge for tnal of Cases under essential conditions Act —cum-
I Additional Metropolitan Sessions Judge at Hyderabad.

2. One CCto Sr P Gajendra Murthy, Advocate [OPUC]

3. One CCto Smb Smila Kakkad, Advocate [OPLUIC)

4 Two CCs o the Public Prosecutor, High Court for the State of Telangana al
Hyderabad. [OUT]

5. Two CD Copies

G. One Spare Copy
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HIGH COURT

DATED:30/08/2022

ORDER

CRLP.No.4118 of 2022

DISMISSING THE CRL.P
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