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THE HONOURABLE 
SRI JUSTICE M'LAXMAN

This aPPeal assails iudgment an

in O.S.No.244 of 2006 on the file

of 2011

d decree dated 27 06'2011

of Senior Civil Judge at

U1 o.744s T N

ENT:

Vikarabad, Ranga Reddy District' whereunder and whereby the

suit filed by the respondent herein for recovery of possession of

the suit schedule property was allowed'

2. The aPPellant herein is

herein are the Plaintiffs in

the defendant and the respondents

the said suit. For the sake of

convenience, the parties hereinafter are referred to as they are

arrayed in the suit.

3. The sum ald substance of the case of the plaintiffs is that

originally Gandla Shivamma was the owner and possessor of

lands admeasuring Ac.3-15 guntas in Sy.No.24/AA and Ac'8-37

guntas in Sy.No.27 lAl2, total admeasuring Ac.12-12 guntas,

situated at Mirzaguda Vi11age, Chevella Mandai, Ranga Reddy

District (hereinafter, they are referred to as 'suit schedule

properties'), having acquired the title and possession under a sa,ie

certificate (Ex.A-l) dated 29.08.1938 (2gu Abaan 1349 Fas.li),

issued by the District Judge, Basheerabad. The said sale

atE
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AS_744_2011certificate was granted in a mortgage suit and she was thesuccessful bidder in the open auction conducted by the DistrictJudge. Basheerabad for recovery of mortgage amount. One iateK.Chandra Shekar was the only son of Gandla Shivamma andthe plaintiffs are the wife and chitdren of K.Chandra Shekar.

4. The pleadings of the plaintiffs further rrhow that originaily,
one Patti Baliga, S/o. Nagaiah, R/o. Mirzaguda Village, was the
owner of the suit schedule properties and he mortgaged the suit
schedule properties to Teli Chandraiah. In realization of the
mortgage amount, the suit schedule properties were put to
auction and Gandla Shivamma stood as successful bidder and
she r.,,,as granted the sale certificate The same was implemented
in the revenue records by the judgment of Tahsildar dated
05'04'7944 (sth reer 1354 Fasri) as weli as in the Jamabandi vide
Tahsildar dated 16.09.1939 (16tr, Azur 13491. Said patti Baliga

also made a statement before the Tahsiidar admitting the

possession of Gaadla shivamma. After the death of Gandra

Shivamma, the suit schedule properties were devolved upon the

plaintiffs, who are her surviving legal heirs since her son

K.Chandra Shekar pre-deceased her i.e., Gandla Shivamma died
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on 21'06'2004 and K'Chandra Shekar died on 10'02'2004' By

virtue of succession' the plaintiffs became the absolute owners

and possessors of the suit schedule properties'

5. The pleadings of the plaintiffs further show that the

defendant, without any right or interest over the suit schedule

properties, claiming to be the granddaughter of Patti Malliga'

managed the revenue authorities and frauduiently got mutated

her name in the revenue records as pattedar and' possessor in

respect of the suit schedule properties' Therefore' such entries

do not confer any title to the defendant' Taking advantage of

such fraudulent entries, the defendant forcibly dispossessed the

piaintiffs from the suit schedule properties in the month of July'

2OO5 and attempted to,alienate the suit schedule properties' In

those circumstances, the plaintiffs issued legal notice dated

10.04.2006, for which, the defendant got issued a reply notice

dated 12.06.2006. Subsequently, the plaintiffs liled the present

suit.

6. The defendant fiied a written statement wherein she has

admitted about the ownership and possession of patti Baliga over
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e mortgage of the suitschedule properties by patti Baliga in favour of K.ChandraShekar. She has further denied the averments that the suitschedule properties were put to auction for recovery of mortgageamount; that Gandla Shivamma stood as successful bidder; andthat she was granted sale certificate. According to the defendant,the sa-le certificate and other related documents were fabricatedin coliusion with revenue officiars and such documents were
created to support a stray entry fund in the revenue records.
She has also denied the ownership and possession of Gandla
Shivamma as well as rhe plainriffs.

7. The pleadings of the

Nagaiah had two sons viz

defendant further show that patti

Balaiah and Mallaiah and the
defendant is the descendant of late Balaiah, who died leaving

behind one son Narsaiah and four daughters. After the death of

Narsaiah, the defendant succeeded the suit schedule properties.

The defendant denied the averment that she obtained the

mutations in the revenue records with collusion of revenue

officials. She claimed that after the death of Balaiah, mutation

was effected in the name of his son, being the successor-in-
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interest. Right from 1954 till today' the revenue records show

the names of the defendant and her ancestors' Till today' the

plaintiffs have not taken any steps to rectify such entries' if really

the entries are wronglY made'

8. The defendant further denied about forcefui dispossession

of the plaintiffs from the suit schedule properties in the month of

July, 2OO5' She has further stated that in the 1ega1 notice issued

by the piaintiffs, there is no claim of forceful dispossession' and

hence, the cause of action shown in the suit is invented only to

extract the money from the defendant' It is also claimed that in

the year 1999, the mutations were granted in favour of the

defendant after the death of her father Narsaiah. Subsequently,

she was issued pasqbooks and has been in continuous

possession and enjoyment of the suit schedule properties by

paying the land revenue, and she prayed to dismiss the suit.

9 . The tria-l Court, on the basis of the above pleadings, has

framed the following issues:

"1. Whether the plaintiffs are the absolute owners of the suit
land and entitled to recover the possession of the suit land?

2. Whether the suit is fiied within limitation?
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3. To what relief, the plaintilfs entitled to?"

10. The plaintiffs, to support their case, examined P.Ws.1 and 2

and relied upon Exs.A. 1 to A.9. The defendant, to support her

case, examined D.Ws.1 to 3 and relied upon Exs.B. 1 to B.21.

11. The trial Court, after appreciating the evidence on record,

found that the plaintiffs have established the title over the suit

schedule properties and also their dispossession by the

defendant and decreed the suit granting reiief of recovery of

possession of the suit schedule properties' Challenging the said

judgment and decree, the defendant filed the present appeal'

12. In the light of the contentions raised by the learned counsel

for both sides, the following points emerge for consideration'

" 1. Whether the plaintiffs established their title over the suit

schedule ProPerties?

2. Whether the plaintiffs. "* 
ti:]:l^t"d for recovery of

f,o"=ession of the suit schedule propertles/

3. To what relieP"

Po int No. 1

6

13. The

establish

plaintiffs rest upon the sale certificate under Ex'A-l to

their title over the suit schedule properties' The
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defendalt's case is that Exs.A-l to A-5 i.e., the sale certificate,

Jamabandi proceedings, Faisal Patti, judgment of Tahsildar and

alleged statement of Patti Baliga are fabricated to suit the stray

entry found in the revenue records. The plaintiffs, evidence show

that Patti Baliga was the original owner of the suit schedule

properties and the same is not disputed by the defendant. The

plaintiffs claimed that the suit schedule properties were

mortgaged in favour of Teli Chandraiah, the father of Gandla
Shivamma, who is the paternal grandmother of plaintiff Nos.2
and 3 and mother-in-raw of praintiff No.1, and in realization of
the mortgage amount, the suit schedule properties were put to
auction and the sare certificate was issued in auction conducted
by the Court lor recovery of mortgage amount. Admittedly, the
plaintiifs have not produced the mortgage deed and the mortgage
judgment and decree, except the sale certificate.

14. Learned counsel for the appellant/defendant has broughtout certain aromalies in the sa.le certificate vis-a-vis thepleadings of the plaintiffs. According to him, the said anoma-iiesr^,ere completely jgnored
by the trial Court. ?he piaintiffs p.laced

7
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reliance on Ex.A-7, khasra pahani for the year 1954-55, to

corroborate Ex.A- 1, sale certificate.

15. A close scrutiny of Ex.A-7 shows that the name of Gandla

Shivamma is recorded as patteda-r of the land and the name of

Patti Baliga was recorded as record-holder as well as the actual

cultivator and the possession is shown as 'Najayaz Khabja'. The

cross examination of P.W.1 shows that he admits that he has not

produced arly revenue record to show either Gandla Shivamma

or her father were in possession of the suit schedule properties

since 1954 till the date of alleged dispossession'

16. A close scrutiny of Ex'A-1, sale certificate' shows that it

was issued in the name of Sivamma and there is no reference of

surnalne 'Gandla' and she was shown as decree-holder and

Palgotta Balaiah was shown as judgment-debtor' The surname

of the plaintiffs shown in the plaint is 'Kamanla'' The same is the

case of P.W.2, who is no other than a close relative of late Gandla

Shivamma, however' the surname of Shivamma was shown as

,Gandla,. It is an admitted case of the plaintiffs that they have

not produced any record to show that Shivamma's surname is
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a-1so Gandla. The evidence of interested witness i.e.. p.W.2 shows

that for the last 5O to 60 years, he has been staying ln

9

Hyderabad only.

17. The other anomaly pointed out is that the sale certificate

was issued in respect of Sy.Nos.23 and, 2Z , but the suit schedule

properties are mentioned in the plaint showing Sy.Nos.24 and
27 . This has not been clarified. Apart from that, the sale
certificate shows the name of judgment_debtor as ,palgotta

Ba-laiah' and the defendant,s surname is ,patti,. The another
anomaly is that the sale certificate does not disclose the extent of
iand which was auctioned out and confirmed sa-le certificate in
favour of Gandla Shivamma. Shivamma,s father name is also not
referred in the decree, however, her husband,s name is referred
as Mallappa. There are no pleadings to show that Mallappa isthe husband of Shivamma. The oral evidence of the plaintiffsalso does not support that .Gandla 

Shivamma, is the wife ofMatlappa,. Further, the name of the father of Galdla Shivammais referred as ,Teii Chandraiah, i.e., his st
?e.ri,, whereas the surnarn^ ^r., 

surname is shown as

?his discrepancy 
was :u-t 

o'Shivamma 
is

so nor c.reared o,r, o;t'"tr"d 
as '.Gand.ra'.

the plaintiffs. 
?he

i.i-
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oral evidence of P.Ws. I and 2 is not clear whether their surname

is 'Kamanla' or 'Gandla'. They did not file any document to show

that their surname is also 'Gandla' and it is not referred in the

pleadings filed bY them.

lB.TheevidenceofP.W.lshowsthatGandlaShivammastayed

upto 2002 in Aioor Village. Bx'A-l, sale certificate' shows that

Shivamma is the resident of Umda Bazar ' Balda' but not Aloor'

This discrepancy is also not explained' In addition to that' the

plainti.ffs failed to produce any mortgage decree and also the

proceedings whereunder the possession of the suit schedule

propertles \ ras delivered. This was also admitted by the

plaintiffs' witnesses The oral evidence of P W' 1 and the contents

of legal notice issued by the plaintiffs under Ex'A-8 show that

after the death of Gandla Shivamma' they found the documents

under Exs.A-I to A-7 in a box and thereafter' they came to know

about the existence of the suit schedule properties' However'

their oral evidence shows that the suit scheduie properties were

being cultivated by Gandla Shivamma and P'W'1 used to visit the

Iands when the suit schedule properties were cultivated bY

Gandla Shivamma' Further' during the life time of Gandla
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Shivamma, she has not made any grievance against the claim of

the defendant or her ancestors over the suit schedule properties.

All the revenue records are not supporting the claim of title and

possession of the plaintiffs, except the khasra under Ex.A_7.

19. The contention of the learned counsel for the

appellant/defendant is that on account of stray entry found in
the khasra, the piaintiffs are asserting right over the suit
schedule properties to coerce the defendant. The long silence on
the part of the plaintiffs and their ancestors to craim the suit
schedule properties, absence of mortgage decree and delivery of
possession arrd the anomalies made out in the sale certificate are
all go to show that the plaintiffs have not estabrished their source
of title, more particularly they are related to Shivamma and failed
to prove that judgment debtor as patti Balliga. Added to that, thesale certificate contains Sy.No.23, whereas the suit is filed inrespect of land in Sy.No.24. It is not expiainbd how Sy.No.23became Sy.No.24. The plaintiffs have not filed any record toshow that Sy.No.23 is re_designated as Sy.No.24.
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20. All the above

faiied to establish t

trial Court, withoul

revenue records and the orai e

came to the conclusion that the
the suit schedule propertjes.
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crrcumstances go to show that the plaintiffs
heir title to the suit schedule properties. The

properly appreciating the entries in the
vidence of the plaintiffs, wrongly

plaintiffs established the title to
Such finding of the trial Courtrequrres to be set aside

lavour of the defendanr.

The point is accordingly answered in

Point No,2:

21. The legal notice issued by the plaintiffs under Ex.A_B is a
crucial document to show what was the orrginal case of the
plaintiffs. The relevant portion reads as under:

tresDasser and encroacher.

3. It is settled law and in view of provision of Specific Relief
Act, a trespasseli €hd illegal encroacher will remain and
always a trespasser in respect of the status of the land as

"2. 'fhar, afrer rhe dcaLh of Gandla Shivamma recently on 1-03-2006, my clients found the documents like khasarapahanies, Sale Certilicate and other documents andimmediately my client No.2 went to the office of the MandalRevenue Office and verified the records and found that your

guntas and
situated at
District and
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claimed that the defendant is in possession as a trespasser and

encroacher. These recitals were admitted by P'W' 1 in his cross

examination. In the said legal notice' there is no reference of

forceful dispossession of the plaintiffs in the month of July'

2005, which is the cause of action set up by the piaintiffs to seek

recovery of possession of the suit schedule propertles'

23. Exs.B-3 to B-2 1 clearly show that the defendant and her

father Narsaiah were recorded as patta hoiders and possessors in

the pahanis for the relevant years. It is also the case of the

defendalt that from 1954 onwards, the revenue records show

that the defendant or her ancestors were recorded as actual

cultivators of the suit scheduie properties. But, this aspecf lS not
serrously in dispute.

Frhe Revcnuc l*T:';..;;;k-and ritrc dccds."
obtaining the patteor

22. The above contents of the iegal notice show that the

plaintiffs admit the long standing possession of the defendant

and her ancestors based on the revenue records' However' they

p.W.l clearly admitted

at tfte p.rarnr{rts}?re 
,,tout 

o'has 
not fiied

\* 
I possesslox 

or rre

any recorc) to show th
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ProPerties even as on the date of allegeddispossession i.e., July, 2005.

24' Admittedty' the praintiffs came to know about the existenceof the suit schedule properties only after the death of Gandla
Shivamma i.e., after 2OO4 onty. That means, tili such time, they
were not aware of the actual pattedars and possessors of the suitschedule properties. Therefore, any amount of evidence about
possession from p.W. t has a little relevance.

25' P.w'2 is admittedry a native of Hyderabad and he was
staying in Hyderabad for the last 50 to 60 years. He has also
failed to give the description of boundaries of the suit schedule
properties. He is also not the native of Mirzaguda, where the suit
schedule properties are located.

26. The evidence of D.Ws.2 and 3, who are the neighbouring
land holders, shows that the defendant is in possession of the
suit schedule properties. prior to him, Narsaiah was in
possession, and for some time, Ramulu or Ramaiah, who is no

other than the son of Narsaiah, and who died issueless, was in
possesslon
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27. The defendants filed additional documents such as pahanis

(except the pahanis exhibited under Exs'B-3 to B-21) from 1955-

58 onwards ti11 2019-2020' title deeds and passbooks These

documents were filed without any application to receive the said

documents. Even though ali those documents reflect the patta

and possession of Narsaiah and the defendant' they cannot be

received without there being a proper application' in fact, such

documents are not necessary for the reason that it is the

admitted case of the plaintiffs that no revenue records show that

they are in possession of the suit schedule properties' Even as

per .the record und.er Ex'A-7, khasra pahani' the defendant's

ancestor i.e., Patti Narsaiah was in possession and not Gandla

Shivamma.

2g . Learned counsel for the respondents / plaintiffs strongly

placed reliance on Exs'A-2 to A-6 i'e', Jamabandi proceedings'

faisal patti, judgment of Tahsildar, statement of Patti Baliga and

pouthibai, to contend that Gandla Shivamma was put into

possession of the property and that Patti Baliga had admitted the

po ssessron

ML,]
As 744-20i1
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of delivery of possession by the Court
which granted sale certificate has not been produced by the
defendants. Normally the procedure for delivery of poss
to lile an application for delivery of possession upon
certificate by the Court, and upon such application, the
required to issue notice to the person in possession,
appropriate proceedings, the possession would be delivered to the
purchaser. These important proceedings

record as evidence. Apart from the same,

essron is

grant of

Court is

and by

are not placed on

even the mortgage
decree of the Court has not been filed except the sa-le certificate
which also has lot of ambiguity and it does not refer to Gandla

Shivamma, but it refers Sivamma. Further, it does not refer to

Patti Baliga, who is the ancestor of the defendant, but it reflects

as Palgotta Balaiah.

30. The evidence of the defendant clearly shows that there is no

person in the name of Palgotta Balaiah. The plaintiffs, to support

such a claim, examined P.W.2 to show that there are persons

rvith surname'Palgotta' Mirzaguda Viliage. This evidence1n

requires scrupulous scrutiny for the two reasons. The first is

that P.W.2 is a very close relative to the plaintiffs, as such, he is
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arr interested witness and the second is that he is not native of

Mirzaguda Village and he has been staying in the Hyderabad for

the last 50 to 60 years' His evidence is less convincing than the

evidence of D.ws.2 and 3, who are no other than neighbouring

land holders of same village' D'W 3 has initially stated that there

are people with Palgotta surname' but he has later clarified that

there is no person with such surname' The trial Court has not

correctly appreciated the admissions and the recitals of the lega1

notice (Ex.A-8) which clearly show that the plaintiffs faiied to

establish their possession till July' 2005'

31. It is to be noted that a person seeking decree for possessron

is required to establish his entitlement of possession and his

claim is not barred by faw of limitation. He must establish his

possession before the a-lleged trespasser got into possession. In

this regard, it is apt to refer to Section 3 of the Limitation Act,

which reads as under:

"3. Bar of limitation:- ( 1) Subject to the provisions contained
in sections 4 to 24 (inclusive), every suit institute d, appeal
preferred, and application made after the prescribed period
shall be dismissed, although limitation has not been set up as
a defence.

(2) For the purposes of this Act:-
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(a) a suit is instituted-
(i) in an ordinary case, when the plaint is presented

to the ProPer officer;
(ir) in the iasi of a pauper, when his application for

leave to sue as a Pauper is made; and
(iii) in the case of a ilaim against a company which

is being wound up by the court' when the

claimanli first sendi in his claim to the official

Iiquidator;

(b) any claim by way of a set off or a counter claim' shali

be treated as a separate suit and sha1l be deemed to have

been instituted-

in the case of a set off, on the same date as the

suit in which the set off is Pleaded;
in the case o[ a counter claim' on the date on

which the counter claim is made in court;

(c) an application by notice of motion 
-^in 

a High Court IS

made when 'nt'#pi;;;;;n 
is presenLed to the proper

officer oi that court "

32. A reading of the above provision shows that requirement of

Section 3 is absolute and mandatory' The Court has no choice

except to see the compliance of the requirement' It is the duty of

the Court to dismiss the suit which on the face of it is barred by

limitation even though a speci{ic issue was not raised' ln this

rega-rd, it is necessary to refer to the latest judgment of the Apex

Court in Nazir Mohamed v' J'Kamalar' which reads as under:

(s1' A person claimins a decree of possession":^:ff:l"I=I

his entitlement to get such possession ar

(ii)

(iii)

I 2020 scc onLine sc

(i)

6'7 6
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his claim is not barred by the laws of limitation He must

show that he had po""""=iot' before the alleged trespasser got

possesslon'

52. The maxim "possession foliows title" is timited in its

appiication to property; which having regard to its nature'

does not admit to actual and exclusive occupation' as in the

case of open spaces accessible to all' The presumption that

possession must be deemed to foiiow titie' arises only where

thereisnodefiniteproofofpossessionbyanyoneeise.lnthis
caseitiSadmittedthattheAppellant.Defendantisin
poss-ession and not the Respondent Piaintiff'

53. A suit for recovery of possession of immovable property is

governed by the Limitation Act, 1963 Section 3 of the

Limitation Act bars the institution of any suit after expiry of

the period of limitation prescribed in the said Act. The Court is

obliged to dismiss a suit filed after expiry of the period of

limitation, even though the plea of limitation may not have

been taken in defence.

54. The period of limitation for suits for recovery of immovable

property is prescribed in Part V of the Schedule to the

Limitation Act, 1963, and in particular Articles 64 and 65

thereof set out hereinbelow lor convenience:-

'PART V- Suits Relating to Immovable Property:

Description of suit Period of Time lrom which
limitation period begins to run

64. For possession of immovable The date of
property based on previous Twelve years dispossessron
possession and not on title, when
the plaintiff while in possession of _- _
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the property has been
dispossessed

65. For possession of
immovable ProPertY or
any interest therein based
on title

Twelve years When the Possesslon
of the defendant
becomes adverse to
the plaintiff.

Explanation: For the purposes of this article:-

(a) where the suit is by a remainderman, a reversioner (other than a

i""alo.a) or a devisee, the possession of the defendant shall be

deemed to become adverse only when the estate of the

remainderman,reversionerordevisee,asthecasemaybe'fallsinto
possesslon;

lbl where the suit is by a Hindu or Muslim entitled to the

;;"";;"; oi immo,able- propertv on the. death of, a llindu or
'fulr"ti- t"-ut., the possession of the defendant shall be deemed to

become adverse only when the female dies;

icl where the suit is by a purchaser at a sale in execution of a

)l':;;";;;;",na.,ig.ni"t atutot was out of possession at the date

oI the sale, the purchaser "n"li 
b. d"emed to be a representative of

irr"l"ag..., a.btor who was out of possession '

55.tntheabsenceofanywhisperintheplaintaStothedate
on which the Appeliant-Defendant and/or his Predecessor-in-

interest took possession of the suit property and in the

absence of any whisper to show that the relief of decree for

possession was within limitation' the High Court could not

have reversed the finding of the First Appellate Court' and

allowed the Respondtt't-pl^intift the relief of recovery of

possession, more so when the Aeet11"::^: fendant had

pleaded that he had been in complete possession of the suit

premises, as owner' with absolute rights' ever since 1966'

when his father had executed a Deed of Release in his favour

and/or in other words for over 28 years as on the date of

institution of the suit'
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56. As held by the Prir,y Council in peri v. Chrishold reported
in (19O7) PC 73, ir cannot be disputed rhar a person in
possession of land in the assumed character of owner and
exercising peaceably the ordinary rights of ownership has a
perfectly good title against all the world but the rightful
owner...and if the rightful owner does not come forward and
assert his right of possession by law, within the period
prescribed by the provisions of the statute of rimitation
applicable to the case, his right is forever distinguished, and
the possessory owner acquires an absolute title.,,

32. A reading of the above judgment wourd show that the court
is under obligation to dismiss the suit which was filed after the
expiry of period of limitation, even though the piea of limitation
has not been taken in delence.

33. The per

twelve vears.

specific plea

plain riffs and

her ancestors

enfies in the

The own document relied upon
Khasra pahani, shows that the

iod of iimitation for recovery of possession of title is
tn the present casc, the defendant has not taken

of suit barred by iimitation. The evidence of the
recitals of legal notice show that the defendant and
are fuaying long standing possession based on the
revenue records AS trespassers or encroachers.

by the plaintiffs under Ex.A_7,

ancestor of the plaintiffs was not
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in possession from 1954-55 onwards and thereaJter also. From

the evidence on record, the defendant and her ancestors have

been in possession of the suit schedule properties more than 6O

years. Except the oral claim of forceful dispossession in the

month of July, 2005, no documentary evidence like revenue

records were filed to show the possession of the plaintiffs prior to

the alieged dispossession.

34.TheoralevidenceofD.Ws.2and3clearlyshowthatthe

defendant and her ancestors were in continuous possession over

the suit schedule properties' This oral evidence gets

corroborated from the very recitals of the legal notice issued by

the plaintiffs prior to institution of the suit and revenue records'

In fact, in the legal' notice' there is no claim of forceful

dispossession which is claimed in the plaint if really there was

dispossession in the month of Juty' 2005' the 1egal notice which

was issued subsequently must reflect the same ln fact' the

plaintiffs are not aware of existence of the suit schedule

properties till 2OO4' It is not known how they came into

possession from 2OO4 to July' 2005' Absence of such clarm in

the legal nodce and the recitals of the legal notice clearly show
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that the Plaintiffs have failed to establish their possessi'on within

twelve years from the d'ate of institution of the suit, and even

they faited to establish that prior to the alleged date of

dispossession 1'e 
'

Ju1y, 2005, theY were in Possessron ol the

property

35. The trial Court, instead of appreciating the evidence of the

piaintiffs, went on weakness of the defendant stating that she

has nol produced any evidence to show that she is in long

standing possession over the suit schedule properties' This is

contra4r to the evidentiary burden and the piaintiffs are duty

bound to establish that they are entitled to get possession and

their claim is not barred by limitation which they failed to

establish in the present case. This aspect was not rightly

appreciated by the trial Court.

36. The contention of the learned counsel for the defendant is

that when there is a cloud over the title of the plaintiffs by virtue

of various revenue records, they ought to have sought the relief of

declaration and consequential recovery of possession. According

to the learned counsel for the plaintiffs, the suit for recovery of



24 ML,J
As 744 2011

possession is maintainable without seeking declaration as per

Article 65 of the Limitation Act and as per the various decisions

of the Apex Court.

37 . In this regard, it is apt to refer to the decision of the Apex

Court in Muddasani Venkata Narsaiah (D) Th' Lrs' v'

Muddasani Sarojana2, wherein it has been heid as under:

" 13. We are fortified in our aforesaid conclusion by a decision

in Kurella Naga Druva Yudaya Bhaskara Rao v' Galla Jani

Kamma (2008) 15 SCC 150' wherein this Court has examined

the question of mainhinability of suit for possession without

prayer for declaration of title' This Court has referred to its

earlier decision in Anathula Sudhakar v' P' Buchi

Reddy (2008) 4 SCC 594' wherein the plaintiff had purchased

thesuitlandunderregisteredsaledeeddatedl0.4.lg5Tand
the defendant did not claim the title with reference to any

document but clairned to have perfected title by adverse

possession' rt *^t f'tla by this 
""":.t -tTt 

the said plea did

not prima facie put any cloud over the plaintiffls title calling

him to file ='it f"';"";'*t" ":":lt:" ":l':" :::; ffJ'::;
cloud over the title of the plaintiff there ls

for declaration 

-of 
tn" 

'nt 
suit for possession was

maintainable This Court laid down as follows:

16rbep,?l'tTl6il1!?B:1"'X."#l',#jll.i,:::-llitit
sale deed au,to, 'a";l""i."ni f,ur ctarmed tt
reference to an

, 6iri1 6ppeal No.'1816/2 016. date<l 05 05 2016

---=....-.----=,=-
-.---
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\[,hen

rs no serious

property, a

by adverse possession. A mere claim by the defendarlt that he
had perfected his title by adverse possession, does not mean
that a cloud is raised over plaintiffs title and that the plaintiff
who is the owner, should frle a suit for declaration of title.
Unless the defendant raises a serious cloud over the title of the
plaintiff, there is no need to file a suit for declaration. Theplaintiff had title and she only wanted possession and
therefore a suit for possession was maintainable. We arefortified in this view by the following observations of this Courr
rn Anathula Sudhakar v. p. Buchi Reddy (200g) 4 SCC 594:

" 14. We may however clarify that a prayer for declaration u,.illbe necessary only if the denial of ii,f" Uy ,t 
" 

"j"]""dr.,, 
o,challenge to plaintifls title raises a cloud on the title of

Il1l1,l{l to..the propert},. A cloud i" ";id ,J"."i"i o".,. uperson s title, when some. apparent defect in his title to aproperly. or when some nrima facie right of 
" 

,f,irJ pu.ru ou".it. is made our or shown. an u.tion-io."al.,.r"l,j,l,',, ,n.remedy to remove the cloud,on ,t," ,i,i. ,J i'rrJ'0."rr..,r. o"the other hand, where rhe plainriff has clear ritie supporredb1 documents, if a trespasser u,rrhout anv ciai;,i; i;,r",r. ,"rnterloper rvithout anv apiaintiirs ,i,l;, i;;;;';-Tli:"". title' merel-'"' denies the
title of the prri.,ln 

^.i'ii -tmounl 
lo raisinq a cloucl over rhe

to sue for d.J;;;il;. ...: 
wrI nor be necessan for the plaintiff

38. A reading of the above judgment would show that
there is a serious cloud over the title of the plaintiff, there is aneed to file suit for deglaration of title. If there
cloud, the suit for possession is maintainable.

39. The dispute between the parties maY relate to either to aperson,s lega.l character or right or lnterest in thecloud on the title is so

in fact invalid. A c.lou

there js sorne apparent

mething which is apparenily vaiid, but it is
d is said to arose over
defect in his titre ,o ,n 

o"tto'n tit'le when

e property or r!,hen
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sorne pima facie right of third party over it is made out or

shown. In the present case, the revenue entries show that there

rs prima facie right of the defendant over the suit schedule

properties, and in fact, such a right or claim set up by the

defendant creates a serious cloud over the title of the plaintiffs.

The plaintiffs conveniently avoided to seek declaration apparently

for the reason that their claim is barred by limitation of three

yea-rs. The revenue records clearly show that for the last 60

years, the defendant and her ancestors were in possession of the

suit schedule properties and they do not support the plaintiffs'

claim of ownership and possession. They create a serious cloud

over the alleged title of the plaintiffs Therefore' the plaintiffs

must have sought declaration of title in addition to recovery of

possession. Further, when relief of possession is asked for based

on the title, the Court is also required to adjudicate the title of

the plaintiffs incidentally' In fact' in this case' the titie of the

plaintiffs had been adjudicated and found that the plaintiffs have

not made out title to the suit schedule properties' except stray

entries under Ex'A-7 which does not confer any title as heid by

the Apex Court since it is the revenue record' the primary
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purpose of which is collection of revenue. Seeing from any angle,

the suit itself is barred by limitation and the plaintiffs are not

entitled for recovery of possession. These aspects were not

rightly appreciated by the rrial Court. Accordingl.y, this issue is

an swere d.

40. In the result, the appeal is allowed setting aside the
judgment a-rrd decree dated2Z.06.2011 in O.S.No.244 of 2006 on
the file of Senior Civil Judge at Vikarabad, Ranga Reddy District.
Consequently, O.S.No.244 of 2006 is dismissed with exemplary
costs. Miscellaneous petitions, if any, pending, shall stand
closed _
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