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E"I?I.-'DF..'-D : Chian 95 of CRC 823inst the Judamant o

€017 in 08 No.244 of 300g e

0 g Court of the Sanior Cii) Judga, a

on the file of € daEied

karabag, Ranga Reddy District.
Between:

Patti Manemma, Win Lat - - =
L Tk, W 2l NEFFJEEIHI"I i F.':UI‘LI."- - " g o Y ;
Mandal Ranga Redily District-a = b e . Mirzaguda Village, Chevella

AND --APPELLANT

:'. K. Balamani Wio. Late M. Chandra Shokar Housohold
g. K. Manchar Bahu, S, Lale K, Chandra Shekar Advorate
3. K. Uday Kumar, Sio, Late K Lhandra Shekar Busineys

ﬁpﬁlli are Rio. H.MNo. 18-1-775, Qutside Daoad Bawii, Mahara] Gunj, Hyderahad -

.RESPONDENTS

ASMP. NO: 2406 OF 2011

Petition filed under Order 41 Rule 2 of CpC Fiw. Section 181 CPC praying
that in the circumstances stated'in tha affidavit filed in support af the petition, the
High Court may be pleased to stay the execution of judgment and decree dated
27.06.2011 in OS5, No_244/20086 an the file of the sanior Civil Judge, Vikarabad.

A NO: 1 OF 2021

Patition filed under Section 151 CPC praving that In the. circumstances
stated in the affidavit filed in support of the petiticn, the High Courl may be
pleased o stay the ocperation by effect of the ludgment and decree passed in
05 .No. 244 of 2006 passed by the Senior Civil Jucge, Vikarabad, di, 27/06/2011,
pending disposal of the appeal

Forthe Appellant : SRI VENKATA RAGHU RAMULY, Advocate

For the Respondent Nos.1 to 3 ;. SRI DAMODAR MUNDRA, Advocate

The Court delivered the following: JUDGMENT



AN
THE HDH{}UEBBLE sRrRIJ USTICE M.LAXM

APPEAL = sUIT ~o

JUDG GMENT:

o o 65,2011
% N B_I_E.d e

(i appeal assalls judgroent and dectee @

This atider -] s

Y Tl '! E-'I:I'li L& I. I E T E: £ . L I_ Y II-I. Judge E-'\-L
LT i [ -

Yistrict, wher .+ and whereby he
Vikarabad, Ranga Reddy District, w hereunder and \

. af o ol
suit filed by the respondent herein for Tecovery Ol posSse 551

I ' ] ol
the suit schedule property was allowed,

2. The appellant hercin is 1he defendant and the respondents
nerein are the plantiffs in the said suit. For the sake of
convenience, the parties hereinafter are refe rred to as they are

arrayed in the suit,

2 The sum and substance of the case of the plainiffs is that
originally (andla Shivamma was the owner and possessar of
lands admeasuring Ac.3-15 guntas in 3y Ne 24/ AA and Ac. 8-37
guntas in Sv.No.27/A/2, fotal admeasuring Ac.12-12 gunlas
sitnated at Mirzaguda Village, Chevella Mandal, Ranga Reddy
District (hereinafter, they are referred o as wuit schedule
propertics’), having sequired the title and possession under a sale

cortificate (Ex.A-1] dated 29.08.1938 (29 Abaan 1348 Fasli)

_Il.qs.l.n.t':-l. |::||- tl:”: I} I ] I ] |l;|E-'l:: E}E I'I E-"' =l T
- 151_ IC I:' { {
- E i ot | 'H'n. m'- ;qlbf; i |



MIL.T
As 744 3071

Cerliiicale waog Eranted [n g TMortgage g1y and she Was 1he

successiul bidder in the open HUCHOn conducted by the Distriet
Judge, Basheerabad fur TECOVErY of Mortgage amount, One late

KCI‘IHTd ‘B i e 3 by r Y S
tora Shekar was the only son of Crardla Shivamma ang

oy ] i 5 g g o i s
the plaintifis are +he wWile and children of g Chandra Shekar.

4. The pleg dings of the Plaintiffs farther show that ariginally,
one Patfi Baliga, $/q, Nagaiah, R/g. Mirzaguda Village, was the
awner of the suit schedyle npropertics and he morlgaged the sy
achedule Droperties to Tel Chandrajah. 1py realization of 1he
MOTigage amount, (the snit schedule propertics  were put to
auction and Gandla Shivamma stood as fuccesanil bidder ang
she was granted the sale certificate. The same was implemented
In the revenue records by the judgment of Tahsildar dated
05.04.1944 (5th Teer 1354 Fasli) as well as in the Jamaband: vide
Tahsildar dated 16.09 1939 (167 Azur 1349), Said Pati Baliga

also made a statement before the Tahsildar admitting the

posscssion of Gandla Shivamma.  After the death of Cancdla

Shivamma, the suit schedule properties were devolved upon the
vl irs & T 50T

plamntiffs, who are her surviving legal heirs since  her

K.Chandra Shekar pre-deceased her ic, Gandla Shivamma died

=
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on 21.06.2004 and K.ChandTa whelar died on 10.02.2004. BY
virtue of sUCCEssIon, the plaintiffs becams +he absolule owners

and posSsessoTS of the swit scheduls properiies.

5 The pleadings of the plaintffs further show that tie
defendant, without any right or interest over the suit sched ule
properties, claiming to be the granddaughter of Pattt Maligs,
managed the Tevenue autharities and fraudulentdy got muiated
her name in the revenuc repards as pattedar and possessor pil
respect of the suit schedule propertics. Therefore, such entries
do mot confer any tilde to the defendant. Talding advaniage ol
such fraudulent entrics, the defendant forcibly disposscssed tho
olaintiffs from the suil schedule properties in the month of July,

2005 and atempted to alienate the suit schedule properties. In

those circumstances, the plaintiffs issued legal notee dated

10.04.2006, for whic lssued
3006, for which, the defendant got issued a reply notce

daled 12.06.2006, Subsequently

v, the plaintils hled the pressnt
suit.
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the sy Gchedule Properties, byt denied (e Mortgage of the s
schedule Propertics by papg Bualiga in favour of Chandry
Shekar, ke has further denied the AVErments that the BT
schedule Properties were put o AUction for Fecovery of o Origage
aniount: thar Lrandla Shivamma stogd ag suctessiy) bidder: and
that she wag granted sale certificate, According tg the defendant,
the sale certificate ang other related documents were lzbricated
m collusion with revenye cificials and such documents WE i
created to suppart g slray entry fund in the revene records,

She hasg also denied the vwnership and possession of Gandla

Shivamma as well as the Plaun tifl’s.

7, The pleadings of Lhe detendant [urther show that Patt
Nagaiah had two Song viz., Balaiah and Mallaiah and the
defendant is the descendant of late Balaiah, whe died leaving
behind one som Narsaiah and four daughrers. After the death of
Narsaiah, the defendant succeeded the s1t sehedule propertics.
The defendant denied the averment that she obtained ihe
mutations in the revenue records with collusion of revenue

S o s
officials.  She claimed that after the death of Balaiah, mutarior

o e . S
was effected in the name of his son, being the successor-ir
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i 1 ; warols sIOW
interest. Right from 1954 ull today, The revenut record
r Ti - the
the names of the defendant and her ancestors. rill todey, U
F15r - = 'I'H._'r-'h_:
nlaintifis have ot talen any steps o rectiny s1ich entneés. if realh

the entries arc wrongly made.

5 The delendant furtner denied aboul farceful dispossession
of the plaintiffs from the suit schedule properties in the month of
July, 2005, She has further stated that in the legal notice igsued
by the plaintiffs, there is ho claim of forceful dispossession, and
nenece, the cause of action shown in the suit is invented only to
extract the money from the defendant. it iz also claimed that in

the vear 1999, the mutations werc granted in favour of the

defendant after the deatl of her lather Narsaiah, Subsegquently,

she was issued passbooks and has been m COMEUous

possession and enjoyment of the suil schedule properties by
naving the land revenue, and she prayed Lo dismiss the suit,

4 iy i ; ;
'he trial Court, on the basis of the above pleadings

a2, has
[ramed the [ollowing issues:

]ul_ Whe h::l‘_tf:f plaintills are the absolulc owners of the suit
nd and enlilled to recover the posscssion ol the suit "1-I:I ;':" |
. ik el L o
<. Whoether the 1t i
. er the st s B vwithin Hmar
nt s Eled within limitation?
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3. Towhat relicf, the plaintiffs entitled to?®

10. The plaintiffs, to support their case, examined PXWs. L and 2
and relied upon Exs.A.l1 o A9, The defendant, to support her

case, examined D.Ws.1 to 2 and relied upon Exs.B.1 to B.21.

11, The trial Couri, after appreciating the evidence on record,
found that the plaintiffs have established the title over the suit
schedule properties and also their dispossession by the
defendant and decreed the suit granting relicl of recovery ol
possession of the suil schedule praperties.  Challenging the saic

judgment and decree, ‘e defendant filed the present appeal.

12, In the light ol the contentions raised by the learned counscl
for both sides, the following points eImerge [or consideralion.

#]  Whether the plaintiffs cotahblished their title over the suil
scheduls properties?

2 whether the plainbfls arc entitled for recovery of

2 T plgi Msnior
passession of the Sult goheduls properlies

3. Towhat reiie[?”

oint No.1:

™ _'I
he gale certificate under Ex.A-) 1o

13. The plaintiffs rest upon t

4 .I 1' & 0 .1
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defendant’s case is thal Exs.A-1 to A-5 ie., the sale certificate,
Jumabandi proceedings, Faisal Patti, judgment of Tahsildar and
alleged statement of Patti Baliga are fabricated Lo suit the stray
entry found in the revenue records. The plaintills’ evidence show
that Patti Baliga was the original owner of the suit schedule
properties and the same is not disputed by the defendant. The
plaintiffs claimed that the suil schedule properties  were
mortgaged in favour of Teli Chandrajah, the father of Gandla
Sh:‘vamn;a, who is the paternal grandmother of plaintiff Nog.2

and 3 and mother-in-law of Plaintiff No.l, and in realization of

the mortgage amouy 1L, the suit schedule properties were put to

auction and the sale certificate was 1ssued in auction conducted

by the Court for teeovery of mortgage amount Admittedly, the

plaintiffs have not produced the mortgage deed and the mortgape

Judgment and decree, except the salo certificate,

4.  Learned counsel for the appellant fdefendant hag brought

Out certain anomalies o the sale  certificate vis-A-vis rhe

Hleadin lainti Ccordit . d
i Zs of the PLAINIE,  Aeecg ding to him, the Said anomaljes
Wers “omipletefy g 3 f
= eRored by thea trial Coygee, The plaintify
PRI plapeg
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reliance on ExA-7, khasra pahani for the year 1954-55, to

corroborate Ex. A-1, sale certificate.

15, A close scrutiny of EX.A-V shows thal the name of Gandla
shivamina 18 recorded as paltedar ol Lthe land and the name of
Patti Baliga was recorded as record-holder as well as the actual
cultivator and the possession 13 shown as Najayaz Khabja'. The
cross examination of PW.1 shows that he admits that he has nof
produced any revenue record to show either Gandla Shivamma
or her father were in possession of the suit schedule properties

since 1954 till the date of alleged dispossession.

16, A close scrutiny of Ex.A-1, sale certificate, shows that it
was issued in the name of Sivamma and there is no reference of
surname ‘Gandla’ and she was shown as decree-holder and
Palgotta Balaiah was showr as judgment-debtor. The surname
of the plaintiffs shown in the plaint 13 wamanla'. The same is the

: lnse relative te Gandla
rase of P.W.2, who is no gther than a ciose relative of 1a 3

. . AL 1L Sl L 14 l::'i :'l b Il.l]l[Il L il'-la EE
L: i ol J.l L] E"lILJ| L £ - _t-lm i
4 1

73 L] 1 [[
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e i x L o e
also Gandlia, The evidence of interested wilness e, PW.2 show
that for the last 30 to 60 yecars, he has bheen staying in

Hyvderabad o 1l

17, The other anomaly pointed out is that the sale certificate
was 1ssued in respect of Sv.Nos.23 and 27, bur the suit schedule
propertics are mentioned in (e plaint showing Sv.Nos. 24 and
<7. This has net been clarifisd Apart from that, the sale
cerlificate shows the name of judgment-debtor as ‘Palgoriza

Balaiah’® and the delendant's surname is ‘Pary’. The anocther

anomaly is that the sale certificate does not disclose the extent

of

land which was anctioned aul and conlirmed gale cerlificare in

favour of Gandla Shivamma. S vamma's farher name is also no:

referred in the decree, however, hep husband's name 15 referred

a5 Mallappa, There are ng pleadings 1o show that Mallappa s

e husband of Shivamma, The araj evidence of the plaintiffs

-1- - T 0l - . -4 i o WL
SL50 does pnor Support thag ‘Gardla Shivamma’ ig the wife pr

Mallappa®, Further, the Hame of the father o Gandla Shivamma

15 referred pg Tel Chandraigh’ 1.e., his SUrharne |g shown g
Teli' wheregs ]
: % Whe sirhame or Shive 415 ref, i :
| HINma g "elerred as (g txcla’
Thig {I]-‘;:CI’!.,‘FE:HE";-‘ Wag g]
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aral evidence of P.Ws.1 and 2 is not clear whether thelr surname
is ‘Kamanla' or ‘Gandia’, They did not file any document to show
that their surname is alse ‘Gandla’ and 1t is not referred in the

pleadings filed by them.

{8 The evidence of P.W. | shows that Gandla Shivamma staved
upto 2002 in Aloor Village, Ex.A-1, sale certificate, shows thal
Shivamma is the resident of Umda Bazar, Balda, vut not Aloor.
This discrepancy is also not explained. In addition to that, the
plaintifts failed to produce any MOTLESEE decree and also the
procecdings whersunder the possession of the suit schedule
properties was delivercd,  This was alzo admitted by the
nlaintiffs’ witnesses. The oral evidence of P.W.1 and the contents
of legal notice issued by the plaintiffs under Fx.A-8 show that
after the death of Gandla Shivamma, they Tound the documents

ander Exs.A-1 to A7 in & hox and thereafter, they cams Lo know

. e of the suil = yale properies. However,
about the existence o the suit schedule PTOp

i ] 1 ! TLE £ i = '.-'!.'E =
- : i i £ C-d-l-'lrﬂ Ip -I.I.“:'
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Shivamma, she has not made any grievance against the claim of
Lthe defendant or her ancestors aver the suit achedule properties,
All the revenue records are not supporting the claim of Litic and

possession of the plaintiffs, except the khasra under Fx, A-7.

19, The contention of the learned counsel for the
appellant/defendant is that on account of stray entry found in
the  khasra, the plaintiffs are asserting right over the suit
schedule properties o coerce the defendant, The long silence on
the part of the plainuffs and theip ANCCRIOrs to. claim the suit
schedule properties, absence of mortgage decree and delivery of

Possession and the anomalies made sut m the sale certificate are

all g0 to show that the plaintifls have pnt established their souree

£ 4k g oy = - . - 1 ]
Of Utle, more pan boularly they are rejsted Lo Shivamma and failed

13 prove that ju dgment debror as Pary Ballign. Added to that, the

sale certilicate Contains Sy.Nn.23, wiereas the syt s filed 1
respect of land in S¥.No.24, It is not explained how Sy.N0o.23
became 5¥.No.24,  The plaintiifs hayve ol filed any record to

show that Sv No 23 i re-designated as Sy.No.24,
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€10 the suft sehed ule propertipe. The

Wial Court, wibbhaiss s e 1
- Without p, operly SPprecialing the CNres in 1he
. -k -
FEVENUE records aee +be H ]
records and the qpy evidence of the Rlainiffs, wean gy
i ' Laly

CATIE v : HERLET] {esyd I
ame 10 the conclusion that \he piaintis. established (e title to

the suit schedyle Hroperties.  Sych fnding of the tria Court

o . ] = il 1 i T - 4
PEGLITes to he gt dslde. The point is decordingly answered i

. L
mveur of the aetendant.

Point No.2;

21, The legal noties lssued by the plainGifs under Cx.A-8 is a
rucial documernt to show whal was the orisinal cose of the
plaintiffa. The relevant Partion reads as under:

*. That, after (ke doath of Gandls shivarura recently on |-
U2-200%, my clienrs found fhe decuments ke khaszors
pabianies, Sale Corcificate and other  documents  and
immecialely my clienr ¥oo2 went 1o the office of the Mandsl
Reverue Cffice snd werified the records and founs thal vour
LAME was recorded in the paiedar and pogsessor column of
the land in Sy Mo 29 0 A, admeasuring 3 acres 15 puntas and
Sy No 27 a0 rdmeasurng 8 acres 37 guUntas siluated at
Mirzaguda Villape, Chevella Mandal, Rarga Reddy Disrsict and
prics to thal, the fiame of YOUT JUsband was recorded and
same cntries found and ceclarcd vour hushand as iNegral

trespasser and cncroacher.

e

3. T s setrled law and in view of provision of Specific Reliof
Acl, 4 Irespassee=mnd ileegal encroacher will remain and

© in respect of At “thie land as
slways 2 trespasscr in respect of the satus of =
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' i 1 ] L SN roery CieTil apich owED
zpoinel L clapm and 1 terest, Lo oo Iy JiE £

cords
rhough the LoiE spapcing BoESEsslOn in Revelllic Recurds 10
5 _l_ar'_ o fespecl 4 ol ihe iligean crigroachel, Ahc

'BE-HSL 1-5!'3'” il 'ty
t ider the gise of stray el res
siabls | remaing as oh only but 1 e B i for

‘7 the  Hesontc Records, Lhers el nol B =-r-}
glsiaining the pal tedlar b asslaalk antd U Pl decds.”

932, The. above contents of 1NE jegal nolice show thal the

plaintiffs admis e long standing [OSSCSSI0N of the defendant
qdl her ancestors based onl e revenue records. Howevel, ihey
claimed that the defen dunt is in possession 48 & trespasser and
encroacher. These recitals were admitted by PW.1 In his Cross
examination, 1n the said lega!l notice, Lhere s no reference of
foroeful dispossession of ihe plainliffs in the mornith of July,
2005, which 1s the cause ol action set up by the plaintifis 1o Yetal

recovery of possession of the auit scheduls properlies.

23, Ex5.8-3 to B-21 clearly show that the defendant and her
father Narsaizh were recorded as palta holders and posscssars 111

the pahanis [or the relevant years, It s also the case of the

defendant that from 1954 onwards, the reverue records show

1:.11 At fh 1 o I e i Tl [ = (L
{..]- - . dH. I. OT ﬂﬁl arces t':l B 3 o T I:_'L.-l'l'_él'_.l'_,._ e ] CLT
= I " B = 2 r'E.' L8 E ol t"- Tk = = I 13

culbvators of the sl 5
- suil schedule propern ;
1 ] roes. But this :
L TNI8 aspect

o s - t
serensly in dispuie. py g sl



14 TN
AS A4 201

SUIt schedyle O SR s
FTMPLTURS  even gx ogp the date of  alleged

dispossession Les, July, 9pas

=] [y R R T | SR S P . b
=% admittedly, the Plaintiffs came 14 now ahoul the Cxistenoo

ol the =yt sthedule properties Only after the death of Candla
Shivamma je. alter 2004 only, That Mmeans, till such lime, Lthey
WELe ol aware of 1he aclual petiedars ang Dossessors of the sy
sthedule Properties. Therefore, any amount of evidence ahout

[POssession from P has a litle relevance.

25. PW.2 iy admittedly & native aoF Hyderabad and he was
slaying in Hyderabad for the last 50 tq GQ years. He has alep
failed 1o give the description of boundaries of the suit schedule
properues. He is also not (he native of Mirzaguda, where the suit

schedule properties are locared,

20, The evidence of LWs2 and 3, who are the :eighbuura’ng
land holders, shows that the defendant s in possession of the
sult  schedule propertics. Prior to him, Narsaialh was ir
possession, and for some lime, Ramuiu or Kamaiah, who is no

other than the son af Marsaiah, and who died 1IssUeless, was in

poSsession. g o
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7. The defenidants filed additinnal doguments such as pahans
[except e pahanis exhibited under Exs. B-3 o B-21) [ram 1355

52 orwards till 20y 19-2020, title deeds and pagshosics, Thesc
documents were fled withoul any appheatien 1o receive the s
dogumenis. Even though all Lhose dociments reflect the patfa
and possession of Marsajah and the defendant, Lhey cannet be
cepaived without there being a propet application. I fact, such
documents arc nol NECESSATY fur Lhe reason thal ib is the
admitted case of Lhe plaintiffs that no revenue records show that
thoy are in pussessinn of the suwit schedule prope rrics, Even as
per the record under Ex.A-7, knasra pahani, the defendant's
ancestar e, Palli Narsaiah was in possession and 1ot Ganrdia

Shivarmma,

a8, Learned counsel Ior the respondents/ plamtiils strongly

placed reliance on IKxs A-2 1o A-6 12, Jumaband) procecedings
fuigal patl, judgment of Tahsildar, statement of Patti Baliga and
pouthibai, 1o contend thal Gandla Shivamma was put mlo

possession of the property and that Patti Baliga had admitted the

POSSeSS10n.
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29 The basic document of dp

livery of Possession by the Coyri
which granted sale certificale. has not been Produced by the
defendan s, Normally the procedure for delivery of possession is
th file an application for delivery of posscssion Worn grant of
certificate by the Lourt, and upon s11ch apnlication, the Court ig

requited to jssue notice 1o Lthe person in Pusscssion, and by
ARPREroDTiste pProcesdings, the possessian would be delivered 1o the
Purchaser.  These important arocecdings are not placed on
record as svidence Apart from the same, even the mortgage
decree of the Court hay noL been filed except the sale certificate
which also has lot of anbiguity and it does not refer to Crandla
shivamma, but it refers Stvamma, Further, it does not refer to

Patti Baliga, who is the ancestor of the deferndant, but it reflects

&s Palgotta Balaiah.

30, The evidence of the defendant clearly shows that there is no
persen in the name of Palgotta Balaiah. The plaintills, Lo suppaort
such a claim, exammned PW.2 1o show that there arc persans
wilh swrname ‘Palgetta’ in Mirzaguda Village. This evidence
requires scrupilous scrutiny for the Lwo reasons. The Orst is

that P.W.2 is a very close relative to the plaintiffs, as such, he is
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an interesied Wilness and the second is thal he is not native of
Mirzaguda Village and ne has hecn staying in the Hyderahad [or
the last 30 to 60 yoars His cvidence 15 less convincing than e
cvidence of D.Ws.2 and 3, who are no other than neighbouring
hend halders of same viliage. MW.5 has initially stated that there
are people with Palgolia srrame, but he has later clarified that
there ia no person with sUch SUrNAMme. The trial Court nas not
correctly apprecizted the ad missions and the recitals of 1he legal
notice [Ex.A-8] which clearly show that the plaintiffs failed o

estanlish Lheir possession till July, 2005.

31, It is to be noted that a person secking decree for pOSSESRIuN
i= vequired to eslablish his entitlement of possession and his

claim is mot barred by law of limitation. He must establish his

possession belfure the alleged trespasser got inte possession, In

this regard, it is apt ro refer to Scetion 3 of the Limitation Act
- 4 1

which reads as under:

?. Barluf limitation:- (1} Subject 1o the provisions containgd
in section Ly o N i it .
ﬂ-r?t--:?[us 4 o 4 finclusivel, svery sl anstinated, appeal
|.,|l,_ I',?]'-,_n.. and application made wller the prescribod perind
sh; : e FE L R I N e .

all br dismissed. although limilation has nor oeen set wup as
a defence. e IRRERE

2] For the purposes ol this Act:



1 &
M,
AS 744 2071

(e} a suit is instmated-
i in-an ordigary
. ! ] nary case, when the i
¥ casy, hen - The olaint 18 ke

7 tr the proper otticer: e pressies

i}  in the casc ol & paupe '
2t g _5,. of a pauper; when his application for

- leave tn suw 45 & pauper is made; anc

111 il bR cas ¥ 1Cl&l t : L

- b,:_.' cose of & claim agsinst a company which

s o | A i | - i
elai T ?.-.:-uml up by the court, when the
| irpant first sends in his claim to the u:nl'fic"ai
liguidator;

|b| T =1 7T ' - <

bl— d:; In:le.:n- by way of & set off or a counter claim, shall
. treated as a separate sull ha! el 1 )
: Al separate suit and shall be d : :
neen inslitated- % AERmE) 10 HAeR

1] in the cast ala sel off, onothe same date as thc
) suit in which the set off is pleaded:;
.I' 1= ¥ Cr i S
i) in Lhe case of a counter claim, un thy dale on

i which the counter claim s made 1n court)
[aidl ;

application by notce al motion in a High Court %

ichan
15 [1rc':-'~E1'|l-Ed ta the proper

made when the applicatarl
officer ol that court.”

hove proviston ahiows Lhat regll

32, A reading of the & rement of

The Cowrt has no choice

Section 3 is absolute and mandalorTy-

except 10 SC6 the cormnpliance Al the reguirement. 1t is the duily of

the Court to dismiss the suit which on the face al it is harred BY

limitation cVeR though & speclfic 15506 was 1ot raised. In s

regard, 1L s pecossary o refer to the latest jm!.gmem of the AREX

whach reads as undder:

Court in Nazit Mohamed V- J.Kamala’,
e of prm.:-:.aaﬁiur. bas Lo asiablish

ming & dest
cnel also metanlisi thal

W5, A porsoTl crlai

his entitlement o get suct pugsEsIIOn

P2 p R Cnlane i bFE
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- it - L silacde
5 [ _n.l\E' : J-.- g1 TR
3 = '_l.:'].'l.” .-..'. TLOL I':‘].[ll.d. o L T/ |:|I T1 I I Tl

- oy el
i tlhie nllogord rESPASSET EY
Fhat he had possessian before the allog I
whow that e hac [
mrSsesEor.

s s
g 1 e 38 Timitca an I
5. The mmaxim “pOSSCRSIN follows it
R
B -

1 -l Lo oirE nstlare,
- wht caving resard Lo 2RE
appileation 10 properhy. which having e

I b | WIT1E Il:- 1] I'I an L 5 [ L3106 [ HS LIl tJ (.
':'.L L 1 t l_il:t T .(j L":El ISIVE [ e L0 8
'rl.l--H:--D 11 LL

L}ﬂ 2T E:IF = =L L o Ly ail. - N I h I.-I.l_:'-..l.r.'l R I
i . - - s II:.:' - ] | I'lr- 1 E:ill t+ i |||
Ct r u} 2L e J:l'.\. i il rCcH abl

m ] i jses only wherc
cm st be deemed to follow title. ariscs oniy Wl
possessnh st . | e
ini § PUSHCES] - gnvone eise, In this
chere is no definite proof of pussCEsion by any
' ' ot lgnt- Defendant 18 10
cage it is odmitted thal the Appellant De

s & . LSS T F &
pussession and not the Rospondent Plaintiff.

53. & suit for recovery of posscssion of immaovable properiy (8

governed oy the Limitation Act, 1953 Section 3 ol the

Limitation Act bars the institution of any suir after cxpiry of

"the period of limilation preseribed in the said Act. The Court is

obliged 1o dismiss 2 st fled afier expiny of the period of

limitation, even though the plea of limitation may not have

Leen talken in cefences.

4. The permod of hmitalion e sumts for recaovery of immovable

properiy 18 prescreibed i Part Vool the Scheadule o the
Limitacior: Act, 1963, and

3 in particular Articles B1 and 65

thereal g2t cut hercinbelow Sar convenience:

‘PART V— Suits Relating to Immowvable Property:

bl T et LRSS AN A TR 1|

Perind of Time feom whick
st lah o prerical Lesins tooron

D For possession of immovable
proaery basod o provious
possessian arel oot on titie, when

Tlie clate ol
Tweslve yearas dispasscsaion

the plaintid wihile in possession of
L .

——
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the properly has been
dizpassesacd

fo. For possessian of
irmavable pranperty or
any interesl therein besed
o tille

Twelve years  When the pnsscasion
of =bhe defendant
becprmes Soverss 16
the plaintilf

Explangion. For the purposes of tos weticie:-
jir] whore the suicis by aoremainderran, B revergioner [other 1Tham a

tapdlord] or & devises, the possession ol the defendant shall be
desrmed  fo becomes adverse  oniy when the estatc of the

rernzind erman, reversioner ot devises, as the case may be, [:11s itto
DEEREEI0N.

|t where the =zuit is by a Hipdu or Muslim entitled to the
posscasion of immovable propsety on ke death of & Hindw er
sl jemale, the possession of the defendant shall be deemel to
becnme alverse only when the female dics:

[r} where the suil i2 DY & nurchaser at o aaie in precation of 3
decree when the judgmeni-debter was oul of posseesion at the date
of the sale, the purchaser shall be deermed o be a representative of
the radpment-deblor whe Was ol of pussession.’

55, in the absence ol any whisper i the plamt as Lo the datc
nn which the .-51175:,3-313;4.r'L1.-I'.“I|::'|:‘.?u'la'.‘|T. anil /o7 his Predecessor in-
ipteresl 00K POSSCHESIND of the suit property and in the
abeence of any whisper 19 show than the ralicl of decree Tor
nossession was within fmittion, the High Gourt couid not
have reverscd the finding of \he First appellate Courl, ANC
gllowed  the Respob jent-Plaintll the rehiet ol recovery af
POESESsIN, MOTE so when e .prgncl';ﬂnl-L}efn::ﬂa:ir*.t hm.']
pleaded that ne had been - compleie possessioft of the sm-ln
premises, @5 awner, with absolute rIghes, mrer.sm-!?r. 19[:|E‘|,
pr had cxecuted & eed of Rolease i s fayour

by s o

when nis faib
- : ' % 0T
and jor in other words Tor over 28 years as

inetilution al tThe swiL
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36. Az ‘held by the Privy Council in Perl v. Chrishold reported
m [1907) PG 73, it cannet be disputed Lhar o person in
possession of land in rhe assumed character of owner and
CEPCISINE peacesbly the ordinary rights of ownership has a
perfectly good title against all the world but the righifual
owner...and if the rightful owner does not come |orwa rd and
asserl his right of possession by law, withic the period
prescribed by the provisions of the staryte of limitalion
applicable 1o the case, his right is forever distinguished, and

; ooy
lthe possessory owner acquites an absolute ritle,

32, A reading of the above judgment would show that the Court
is under nbligation to dismiss the suit which was filed after the

expiry of perind of limitatian, even though the plea of lnitatinn

has not been taken in defence,

23, The period of limitation for recovery of possession of title je

twelve vears: 1 the presene “ase, the defendan: Mas ot takern

Speciic plea of sy harred QY Umitation. Th= evidence of the

Plamtiifs ang recitals of legal natice show that the defendant and

ber ancesraps Hre hm-ing long standing possessiog based on the
ENrics in the FEVENUE records 95 lrespassers op encroachery.
The own docymerss relied upon by the plaintiffs under Ex A7,
Khasra Pahani, shows that the A|NCESIOY of the Plaintiffs wag naot
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in possession from 1934-53 onwards and thereafller alse, From
the evidence on record, the defendant and her ancestors have
heen in possession of the suit schedule properties more Lhan &0
vears. Except the oral claim of forceful dispossession in the
month of July, 2005, no documentary evidence like revenue
records were filed to show the possession ol the plaintills prior to

the alleged dispessession.

- ¥ rapd | et T, -

34. The oral evidence of DWs.2 and 3 clearly show that the
defendant and her ancestors wWoere i conlinuous possession over
he suit schedule properties. This oral evidence gets

corroborated from the very recitals af the legal notice msued by

the plaintiffs prior @ sritution of the st and revenus records.

1 i - II r"\-J"-'I
In fact, in the legal noToe, here s ne clalm of foreeful

H H 1 i i ] oy e b T | ..-I'-\.1"|;‘_- o
Qispossession which is claimed 1 the plasnt. 11 cpally here Wa

far i ol Judy, 2005, rice which
dispossessian 10 e month of JUi¥, s(05, the legal noue .

' %oy vyt reflect the T Same n fact, the
was issued aphsequently st reflect the Sail X :

laintif : v oI eXISEenc [ rhe sull achedule
pmmmfs are not awdre of ecxistence O

. o P % Loy penr CATNE iﬂ_‘l‘_{j
i e HIY 2004 1t is not oW Row (R L=k 1
,:mpemca tily 204 15 1

' 200 aly, 3 senie of such claim 1T
poSgESsOL crom 2004 1o Tualy, 2005, Absen

' e recitals of the ! a1 notice clearly show
ihe legal nonice and thi recitals of the legal



that the plaintfls h

AT Tad 2007

b
]

i ' Lapasion within
ave failed to eslablish their possegsion

L % = L En. |:1. .\.Il:l
t IE - 'rE 4 L £ {I_ 1LE 1k q.lll-tl_lt.lr_:'.l. {¥i 1 111 1

10O slleped date of
ihey failed fto egtablish that prior W the alleg

] . ; wecaginn of the
di s s JUlS, FOOS, ey wele 0PRSS
ispossess i

property.

35 The wial Court, instead of appreciating the evidence of the
Slaintiffs. went on weakness of the defendant stating that she
has not produced any evidence to show that she is in long
standing possession over the suit schedule propertes, This is
contrary to the evidentiary burden and the plaintills arve duty
bound to establish that they are entitled o get possession and
their claim is nar Barred by hmotation which they lailed W
establisn 1 the present case.  This aspect was not righoly

appreciated by the trial Court,

36, The conlentivn of the learned counse! lor the deflendant is
that when there is & cloud over the title of the plaintiffs by virtue
of various revenuc records, they cughl o have saught the reliel of

declaration and conseguential recovery of possession. According

Lo the learned counsel for the plaintiffs, the suit for recovery of
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NS 5CES] ' Intai i
s ssion 18 maintainable without seeking declaration as per

Article 63 of irmitarti
cle 63 of the Limitation Act and as per the various decisions

of the Apex Court,

17, In this regard, it is apt to refer to the decision of the Apex

Court in Muddasani Venkata Narsaiah (D) Th. Lrs. v

Mud \
dasani Sarojana?, wherein it has been held as under:

12, We are Tartified in our afnresaid conclusion by w decision

1 [uJI'*'L_i Naga Druva Yudava Bhaskara Reo v Galla Jani

Kamma [2008) 15 3CC 130, wherein this Court has cxamined
the gquestion of 1-.|;=n'.1La_-l'1r".uhi]it-; of suit tor possession without
arayer for deplaration of title, This GCourt has referred to its
eariier decision 1N Anathula  Sudhakar v, Huchi
Reddy. |2008] 4 qoC 504, wherein the plaintifl nad purn:'m—:sn::d
the suit land under regisiercd sale deed dated 10.4,1957 and
the defendant did not claim the ritle with reference 1o &Ly
document bl claimed 1o have perfected ttle By pclverse
possession, 1L was held by this Coutt that (he said ples did
pot prima facie pus 8oy cloud over the plain tif's title calling
hirr Lo file st foor declaration af title, Unless there 15 SerloLs

cloud over Lne ritle of Lhe piainrifl thers is no need 10 file suit
far  declararion af titde. The wuil  for  possesson Was

T:minta‘.nnhle. This ot jaid down as [ailows:

chased Lthe it tapd unaer :'rgial-:*rr*:‘-
1y E--:lc;rm_u. dir not daim 7ille @il I'r-
.4t have PCT Freoted LTS

R, The phain 2ritf ad put

sale decd datert 10.4.197 |
reference Lo @Y Aocurnent bul gamet

14 16, dated P03 2

T ] et W
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by adverse possession, A mere claim by :hn‘:— Lle:'-:l-:;cianr 'rh;a‘t }'nf:
hed perfected his title by adverse passession, does not .”'I.-Et:-J_;
that a cleud is raised over plaintiffs ttle and thaz !_hn: p]_=‘|1'|_.'|.] :
wha ia the owner, should file a suit for dt:claratu:q ol title:
Unless the defendant raises & serious cloud mver r.hn: 'r_ﬁ__l-e of the
plainliff, there is na need to fle a suil for -r}-:v:t;a.rm_:un_ The
plaintiff had title and she snly wanted gnsse_sa:c_xj and
therefore a suitl for possession was mantainable. We are
fortified in this view by the following chservations of this Courl
i Anathuls Sudhakar v, P. Duchi Reddy [2008] 4 SCC 5394:

“14. We may however clarify that 2
be necessury only i the denia)
challenge Io plaintids Uye

praver for declarstion w
af tithe by the defendant ar
raiges & cloud on the Gse af
plaintill to the property. A clinid is saic Iy raise over g
ferson's title, when sams Hpparent ezt
PrOpeTy, ur When some prima faoje right of a Lhird DaTty dver
it, iz mmade ouf or shown, An acdipn foc cdeclararion, is
Temedy 1o remove the Migd oe
the Gther hand, whers the pl
by decuments, if i trespasser
mierloper wilhout any BPparent  gitle,
sanlPs tile, it does nol amregn: Lo
file of the plainliff and i will tac |
B sue for declavation:

ir hRis itle tnoa

ity [
the title 1o the Properiy. Chy
aintilf his clear title su ol
withaut any claim 1o tide or a0
mezely denies the
arEing g olold auer the
e necessary for the plaintifi

38 A reading of {he above judement would show that when
there ig g serious cloud over the title of the plaintiff, there g a
need to file suir for declaration

of title, [r Lhere {s g SETIOUS

cloud, the suir fr Possession g mamtainable

39, f 1% i '
The dispuie between the Parties may relate 1o cither o a
PErson's legal character pr '
g : O nght or interest o 4 :
SRSt N the propepty, &
cloud oy ite i ] hich i
1 the title i Something which S Anparently valig but ir 1
I faot frys Hed,

A cloug | S4id (o groge BVET porgnn
thore 18 5
SO Hr
e dPDpAren defeor in hig Litle & ¥}
1680 the pr

S —
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some prima facie right of third party over it is made our or
shown. In the present casc, the revenue entries show that there
15 prima facie right of the defendant over the suit schedule
properiies, and in fact, such a right or claim set up by the
defendant creates a sericus cloud over the title of the plaintiffs.
The plamtifls conveniently avoided to seek declaration apparently
for the reason that their claim is barred by limitation of three
years. The revenue records clearly show that lor the last &0
vears, the defendant and her anceslors were in possession of the
suit schedule properties and they do not support the plaintiffs’
claim of ownership and possession. They create a serious cloud
over the alleged litle of the plaintifls. Therefore, the plaintiffs
musl have sought declaration of title in addition 16 recovery of

viel of 1581011 18 x| for based
PUSSESSIOTL Further, when reliel of posscssion 13 asked

' adiudica title of
an the title. the Court is also reguired Lo adjudicats the tit

in thi =4 ¢ the
intiffs incidentally fact. in this case, the mtle of
the plamtiffs incidentally.  In tac,

l': - 1k S lE.. }F II-I -Ln.lll.l.l ] I-'II..I.Fd "_'ILJ_T'l II H] Ve I l]1|t1 ] ].:I =
_|_-1 [ d

\ Ceeieadle properties, except stray
not made out title 10 1he SUL schedule praf

- ] s H 1
4 .'\— - al Al W II.:- IL as £ L-] 4 b
A5 i | I i Tlk ]. Lt ] I.:”j'l. COTE

e ke DElmeTry
Court since it 15 1ne rovenue revord, the pr
lhe Apex Lourt o :
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purpose of which is collection of revenue. Seeing from any angle,

T . b aintiffs are naor

the suit itself is barred by limitation and the plaintiffs are not

entitled for recovery of possession.  Thesco aspecLs were not

Tuiste a4 by the tri; T. Accordingly, this issue is
rightly appreciated by the trial Courr, Accordingly, this

answeread,

Issue No.3:
0. In the result, the appeal is allowed selting aside the
Judgment and decree dated 27.06.2011 in 0.5.No.244 of 2008 on

the file of Semiar Civil Judge al Vikarahad, Ranga Reddy Districs,

Consequently, 0.8.No.244 of 2006 is dismissed with exemplary

Costs. Miscellaneoys petitions, if Ny, pending, sha)) slard
closed,

Sd/-B.8.CHIRANJEEY)
JOINT REGISTRAR

& T \\
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