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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION NO.1250 OF 2009

Dominique Dziurzynski : Petitioner
versus

The Special Director,

Directorate of Enforcement

Government of India

Ministry of Finance

Department of Revenue : Respondent
WITH
NOTICE OF MOTION NO.85 OF 2019
IN

WRIT PETITION NO.1250 OF 2009

The Special Director,

Directorate of Enforcement

Government of India

Ministry of Finance

Department of Revenue : Applicant/Respondent

In the matter of

Dominique Dziurzynski : Petitioner
versus

The Special Director,

Directorate of Enforcement

Government of India

Ministry of Finance

Department of Revenue : Respondent

WITH
WRIT PETITION NO.1251 OF 2009

Schroder and Co. Bank AG

(formerly known as J. Henry Schroder

Bank AG) : Petitioner
versus
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The Special Director,
Directorate of Enforcement
Government of India
Ministry of Finance

Department of Revenue : Respondent
WITH
NOTICE OF MOTION NO.88 OF 2019
IN

WRIT PETITION NO.1251 OF 2009

The Special Director,

Directorate of Enforcement

Government of India

Ministry of Finance

Department of Revenue : Applicant/Respondent

In the matter of

Schroder and Co. Bank AG

(formerly known as J. Henry Schroder

Bank AG) : Petitioner
versus

The Special Director,

Directorate of Enforcement

Government of India

Ministry of Finance

Department of Revenue : Respondent
WITH
NOTICE OF MOTION NO.122 OF 2019
IN

WRIT PETITION NO.1251 OF 2009

Schroder and Co. Bank AG
(formerly known as J. Henry Schroder
Bank AG) : Applicant/Petitioner

In the matter of

Schroder and Co. Bank AG

(formerly known as J. Henry Schroder

Bank AG) : Petitioner
versus
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The Special Director,

Directorate of Enforcement

Government of India

Ministry of Finance

Department of Revenue : Respondent

Mr. Ashish Kamat a/w Mr. Rishabh Jaisani and Mr. Harit Lakhani i/by Mr.
Ameya Gokhale for Petitioners in both the Petitions.
Mr. Ashish Chavan a/w Mr. Zishan Quazi for Respondent-ED

CORAM: KR.SHRIRAM &
A.S. DOCTOR, JJ.
DATED : 29® JULY 2022
PC.
1 Mr. Ashish Kamat, appearing for Petitioners, though after
explaining to the Court in brief the background of the matters, submitted that

Rule granted in both the Petitions should be made absolute in view of an order

dated 22" March 2018 passed by Respondent.

Prayer clause (a) of the Petitions reads as under :-

(a) issue a writ of certiorari or a writ in the nature of
certiorari or any other appropriate writ, order or
direction under Article 226 of the Constitution of India
quashing the Show Cause Notice dated 12.04.2005

and Order dated 30.03.2009 issued by the
Respondent.”

2 Petitioner in Writ Petition No.1251 of 2009 has taken out Notice of
Motion No. 122 of 2009 praying for disposal of Writ Petition in view of order

dated 22" March 2018 passed by Respondent. It will be useful to reproduce

the order dated 22" March 2018 passed by Respondent and same is scanned
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and reproduced herein below :-

e
Enmegei- S
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IMN THE OFFICE OF THE SPECIAL DIRECTOR OF ENMFORCEMENT,
{(Western Reglonal Office]), Sovernment of India,
Minlstry of Finance, Department of Revenws
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Ad], Order Ma, File fa, Cafe:
ADTATE-A/SOESWASRIIBSFESA | T-4012-E/SDEAEMAFEMASEO0S | 2amons eoun (£ D)o

Pessed by: Vineetr Agerwal, IFS,
) Epeciol Director

CERER

A Shaw Couse Mstice bearing Mo Tod/12-8/shE/KMR/FEMA/ZOOS dofed
12042005 was izsued to M/, T, Hemey Schroder Bonik AS, Switzerlord { now ko
of Schrader & Co Bank A.5.) and Desstsche Brlc 445, Mombal & its concerned officiolbs,
for contrevention of section S(FHED of FEMA 1599 read with Begulation 5(2) & Slouse
[2) of Zchedule 2 of FEM (Troasfer or Iesue of Security by o Person Resident
surtside Tndia) Reguletlons, 2000 ond section AZ{1) & (23 of FEMA, 1959, for the
purchafe ond sale of shores n the of f-market trades, without routing the same
threugh the concerned Stack Exdaange

Z, Briefly, the cllégations comteined in the sald Show Cauge Paatice was that Mf=
JHSR, a FII reglatered with SEBL ond allowed by the RET te keeest in the Indian
Capital Morket, durlks the peried Febrwary 2000 to Apr#l 2000, had corried oot
purchase and sole transoctions in the verfees seips of Indian Companles, or detailad
at Arnmesured I & IT of the SOM, fotally wvaolued ot RS, 20695958, 780/- and Rs.
10,030,581 428 respectively, in the off-merker trodes, without rooting the =ame
thraugh the comcerred ateck exchenge, which were foond ta he contrary to the
permizsian gives / stipulations laid dewn by the RBI and i conitrovenfion of the
provigans of FEMA, 19839 and thot fhe Deut=che Sonk, Mumbaol, os belng The
custodion of the ssid JHSE, hod ollewed / permitted ond honeered the centroct netes
partaining te porchase and sqle of shares troded by THSE wirhau? varifying whethe
ar net the above trodes were reuted threugh the concerned stock exchonges,
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1)

B O reseipt of the cforesoly Show Couste Motlea, W08 Amarcherd & Mawalcas 4

- Eypgal A, Sheeff 4 G0, Advocates for JHSE, raded a prslimingsy oiz)ectien that the
ECh) lzsyed to THEE wood rot sustob, o thg chergee allegacd in 152 sai! S0 were
barred By Wi tation of tlme, o5 tha Invedtigation in the cogs wed (riliodsd [k The year
Z00% gnd the SCM wed Eausd o the vese 2005, muzh after the repesimenr of FE’!-"».
1973 o 01,08,2000, extercded cpta SLOGR00Z. as per ™e savlng chuss proviced
uade =ociicn 423 of FEMA 1959,

4. Taga'aresal oajection ralsed by the Advogotas of the Motloses wrd eod:edsed
in The Prelimipary Ovder ct, 20,03,2009 poaszd by the then adudicafing Authasty,
whereie 1 owag bald chet though <he troasocticns referred o I the S04 tech plaza
during 4hs FERA peried, the effest of sald transectisas continoza, even ofter the
covent of FEMA, B The petose af "eentburs sffence’ avd hanes, the briue of subjest
Sz Couds Muotics, fer covtraventien of the previales of FEMA, 1959 was Justifizd,
rterme of fmction #4205 & JEdaf FEMA 1995,

5, Agzrst the ofcresaid Prelinday Crder db, 300032009 pagesd @y the than
Adjudlestlag Aotherlry, tha notlcses filed o Wit Petitlon foed2B0 of 2006 Bllere
the Hovkie High Cout of DBombay erd ebtolied o stey o the odudicoien
proceening of per the Huala Righ Dourr's Crder dated 148,07,2039, Fending final
wardlt in tha maotter by the Hotble Sigh Cooet *he wderlm pellef groqfed te e
patitohers/rotiozss, coktinuze. Tl date

&, Aer d3crg aver cherps 62 Tha Asdjugicofieg Autberlhy in Weartepa Jeglon of -

thig Cé=seterats, I hove resesamined the whc'e issoe by serctinlzing the reporos of

thiz case the charges alleged b the SEH ssued ander the prevlslans of TEMA; the

m\{:'zl.ﬁihm? chyjsotiong ralaed by T4 Advosstes of The vetlceas an the austorakitty

AT .'_L“H{.; ;7 tha SO iszuec under FZIAA for the tracsoctions recter o tha FERA perind) chs

& ' eliminary Srefer f Interim Sroer doved 30,03 2059 i=dved by tha then adjudiocting

| f%::-._‘.' - :i;-.:-.""'v} rhmelty an tFae abjectlon ralsed by tha Adwomatzr ond aloc the Ovdep doted
B SAe0ranna possed by the Hon'alz Bambay High G227t in the Wieb Patition Tiked by the

riotlozed, gravting oatey eh Tthe codjudicatisr o otssdingd IH the subisst SCM, 512

7, L chsa~e thot the chorgss ollagsd © the suljast SO0 agairat M2 T Henry

Srhpodep Bard, AS, & ifd of ficiald Pelated to t9s purchass and sale of certain ghares
of Tndioq corpthied pufdice the platorn ef the comes ted Steci Seciwnge. waz In
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wiglatlan ta the permissicr gheen / gfiptiotiors fnid covr by The RET to the effact
thar the purchese ard sale of shares &y a regiatered FIT with SENT, shsuld be dose
wader fha PortEallo TEvastmen Scqane [FISL I farther fing thet the dald notlepes
b1 the subisct M vle. Midz T, Herrpe Schroder Bank, AL, Switzerlard & it of flclals,
had eorried oot the gald tecnssctene  betwoen Fakruaty 2050 to Az 2000, the
Ferizd when SESA 1973 ucs in foren

3. En thig connecten, T have evamied the Oreer doted 16.10.2006 poased &y the
Hofhle Sioreme Jourt bn the BLE fe, SLD 00 Ao, ST 2300005 Fled &y the
Lirectonts of Enforzement, in the coss of Mis Shongrila Lates Trdusteics *eb. Lad,
The sole 5LF wes Filed by the Directoro®e of Erd ePcerant agarat the Oredepr doted
0712 2007 pasged by the Hortble ATFE, Mew Dol suazhing both, ~hs SEM og well
the Adjucmatlan Order oeseed by the Cepartment ooeite* the ratiszs » appeijante,
The Honole ATFE, Mem i, j4 the sald Order, kad cbfa-ved that the afleges
=fferce apainst ths oppallanta “ask plocs durisg fhz year 1953, whes the FERA vus in
force one “harefors, The cose eao'd ke coverpn Seder secting LE(3naf FEMA and ret
undes dectier A998 o FEMA. Further, mhe Fow'bla Supreme Dot Had alps
thfi-med the afereecid Dedes of 4ha ATFE, M=za belk: aned dsmlssed the SLF Siled
& ThHe depastear,

a€ I haee also axamined the Orter dored 08102015 pasasd by the Hunblz helhi
High Ceure, inthe LPA Mo BEESE0I3 £il=d By the Directerate of Enfersament 1 the
wedd o7 Shel #hupencra ¥, Zhah & Gra, Tk the seid Onder, e Hep'sle Higk. Sayrt hegd
sonfiméc the Sder deted 26.03,2000 pagesd by the Learned Slwgle Judge of the
Hor'ble Delhi Aigh Cours, by skaderving t7at ik teres o S=ctian =9(3} of FEMA, affer
tra znplep of seicd of fus vears fram OE.08,2000, ho cotlor zauld be takan foo o
winlarian under FERA, R

in Tt = meticed Het the Tagal pegition of the cote soverad unc the Orde-
Feaged by the Hodhle ATFE end ponfisted by the okl Supreme Saurts Croer
cnted 16.21.200¢ ard al=a the D High Sourts Sroiar dated 06,50.2005, refarrad fo
awis ore fouwd tc BE miwnpkous whhofke facts i the dubject S5 chder
adjodlzotion, ik fe for ag The period of cicurronce of the aifeged offenca Ja e
FIRA parloe] onz the sherges Srased under the previzlors of FEMA ars conessrad,
Faree, the ratls spplied in 1ha sade of M5 Shargrila Lotes Industriss FurLtg dad
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12

alse Ia the cose of Sh, Brageedea , Shoh, appear o hold gead o the relevent 5281
l=suea to Mee T, Heary Scheoader 2onk, AS, Sultzerlond, aswmell,

L2, Mapgavst, tha foct remaing that the FE2A, 1973 staqds ressalsd for all
Froctizal purscdes with efTect from 31052002 crd ko FEINA, 1999 hor come o
Fooe with effec Tron C106.2000 gnd edtjudicotion of such cases has to be b
wecoedorce wirk the previgions of the sold Ast, Since the dare of conmaneemens af’
the provslons of FEMA I8 with ef feet frem 01062020, 143 prowidions corrct be glver
Ferraspectia affset o ar to being *he orovisions of the repscied Act within ite
azalr ang agepe, everthough, such pavisicrs may ke destleal. Therefars, |n FERA
tedes, whare na esgriZanss token by the Adjubicotrg Autharty optn 3105 2002,
eciuvdinctiog pauld B2 Lor-ed by sectlon 49(3% of SEMA, 1555

12, Thas, Inview of the ofapesald judizial promcorcementa ard noel=o wlem of the
Toct that no Shew Coua Motice fop g septreention gosenrtted during *he FERA
merlac coylg B Faled uader The FEMAA, after tha explry of the sun-set pzried L&
FLBEMA. I fied  thet the edbject Show foues o Rlotice Mo, T-4502-
S/EDEARRTENA2105 dared 12042005 lamsad ta M2 J, Henpy Schrsder Benk
A5, Switzeriond & ethers, e no* In cocordoree with kv ond henpe Pt #aittainasle
attd hence the sa=g IF spderec to ba fited, |

e
@3 Sealed ang slgned ot Mumkal, thia 22" ooy o8 Maopch, 2213,
[ e

&, e,
\l}i‘ - ‘Ej;
(VEMZET ASARW AL, 2RSS

SPZCIAL DIBZETOR [WR]

X I. Hanpy Sehrader Benk AS,
Central - 2, 8221, Fplch,

Switzerignd .,
2, MroDemalque Dz ki

J. Harry Sckrader Banh A%,
Zentral = 2, 82281, Furkch,

Eyirzeriand,
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\_/!(4--*. Ralnzr Lot ter

T. Hanry Schroddr’ Bank AF,
Central = 2, BOEL, Zurlcn,

Suirzpriand,

Sl L8150 =20t f A Hy s 3 el

s, wmaschod Morgaldos & Saresh A Srraff &4 2o,
Ackeestes & Ssklters,

Amerchand Tewers, |

28, Ofea Dncustrict Sefene, Phote-TTT,

Ldgp Defhl= 110 6E% :

couteche Bonk &5,
Fzdch lFouse, 224, B, D Rend,
Eeeir, Muminal — 407 D0l

M, Tnaed Shinayl,

tFarterks Soentry Heotl:

fda. Digutsche Bank As.

Kok Heuse, 222, br, LM, Road,
fud o canbnl = 8 L

Wy, Wanhetesh Reddeam

Formear Sehorgs = Custodial Services.
Oz Deutsche Gahk &5,

¥oenk Hoome, BE2, br-Gik). Rocd;
Eept. Mugkol = 4G S0,

Yy
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4 In view of what is stated in paragraph 12 of the order reproduced
above, nothing survives in the show cause notice itself that has been issued on

12™ April 2005 to Petitioner.

5 In the circumstances, Rule made absolute in both the Petitions.

Petitions disposed.

6 In view of above, all interim applications also stand disposed.

[A.S. DOCTOR, J] [K.R. SHRIRAM , J]
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