HIGH COURT FoR THE 5
TATE
AT HYDE RABAD(?F TELANGANA

(Special Criginal Jurisdictic:n}

FRIDAY, THE TWENTY SixT
 THE T LY SIXTH DAY OF FERRI
TWO THOUSAND AND TWENTY ONE ek

PRESENT
THE HON'BLE SR| JUSTICE A
- RAJASHE
- KER REDDY

i O
THE HON'BLE Dr, JUSTICE SHAMEEM AKTHER
WRIT PETITION NOS: 21994, 185

81, 20305 AND 24476 OF 2020
WP NO.21994 OF 2020:

Between:

Ahmed Khan (Fio {Detanu) Amer Kh '
! : Iy an}, S/o. Late. Abdul Basi
2bout 55 years, Occ. Ladies Tailor. R : - 0 B neh, Aged
Shah Ali Banda, Hydaerabad, Teﬁgﬁgaﬁaﬂﬂﬁ'ﬁgm_ﬁdga A Goeprak Bt
&b .PETITIONER
1. The State of Telangana, Representad Dy its Principal Secreta
Administration Department Law and Ordar, Secmtgriat. H;Egrgﬁgfneml

2. The Commissioner of Police and Additional District M : T
Hyderabad District. Al Uistnct Maglsirato Executive,

3. The Superintendent Cantral Pri son, Chanchalguda, Hyderabad.
..RESPONDENTS

Petition undar Arlicle 226 of the Constitution of India praying that in the
circumslances stated In the affidavil filed therewith, the High Court may be pleased to
igsue, a Writ, Order or Orders more particularly one In the nature Writ of Habeas
Corpus directing the respondents fo relesse the Deterue forthwith by setting aside
the order of detention passed by the 2nd respondent vide proceedings SB ()
Mo 138/PR-6/HYD2020, dated 21/08/2020, and its gonseguential Proceedings Vide
G.O.RT. Mo 1838 General Administration | Spl {Law and Order ) Departmant, Daled
14.12.2020 Passed by 1st Respondont declaring the detention crder dated
21.08.2020 and its Gonsequential Confiration Order dated 14.12. 2020 are illegal,
arbitrary, discriminatory and unsustainable In the eye of law as it is contrary to the
Artisle 21 of the Constitulion of India
{Prayer is Amended as per Court Order Dated 28/1/2021 in 1A No1 of 2021 In WP
No 21994 of 2020)

Counsel for the Petitioner: SRI MOHAMMED HABEEBUDDIN

Counsel for Respondents: SR T. SRIKANTH REDDY, GP FOR HOME FOR
ADDL ADVOCATE GENERAL

WP NO: 18581 OF 2020

Between:

Syed Rafi, Win, Syed Thasin, Aged 24 yrs, Oocow. Private employes, Rio,
H. Mo, 23-1-5854, Moghal pura, Near Fire station, Charminar, Hyderabad.
FETITIONER
AND
1. The State of Telangana, Rep by its Principal Secretary (Pall}, GAD Secratariar,
Hyderahad,



: i ad city.
Commissloner of Police, Hyderabad C ey
% jI_I'Ei Superintendent, Central Prizon, Chanchalguda, Hyderal RESPONDENTS

Petition under Aricla 226 of the Conslitution of India praying that in the
circumnstances stated in the affidavit ad therewith, the High Courl may be Fleased to
lezye a wrt, order or direction, mMore barticularly onz in the nature of WRIT QF
HABEAS CORPUS, declaring the Detention Order passed by the 2nd Respond
rergin in S.B.0%) Mo 137/PD-6MHYDi2020 4t 21.8.2020 as Confirmed by the 1st
Respondent In G.O.RT.No.1851 General Administration { Spl Law and Grde.r ]
Department dt 28(11/2020 as llegal, arbitrary and wvialative of Art.21 of Constitution

of India and conzecuently direcl the Respondants 1o aet the detenu Syed Fayaz

rars b
el A

Imran @ Fayez @ Fajju s'o Syed Thaizin, aged 23 yrs, Oce. Auta Driver Rio
H.Mo.22-3-736, Lane beside Igbal Hotel, Purani Haveli, Hyderabd at libery forthwith
who iz lodged In Central Prison, Chanchalguda, Hyderabad,

(Prayer is amended as per Court Order Dated 05/02/2021 Vide |A No 2 of 2020 in
WP No 18581 of 2020)

Counsel for the Petitioner: SRI RAJ KUMAR RUDRA,

Counsel for Respondents: SRIT. SRIKANTH REDDY, GP FOR HOME
FOR ADDL ADVOCATE GENERAL

WP NO: 20305 OF 2020

Between:

Syed Mustafa Hussain, Sio Syed Khsalig Hussain, Afa, 24 yrs, Oce. Technician at
Dental Chinic, Réo H.Mo. 23-1-888, Mear Fire Station, Moghalpura, Hyderabad.
AND «PETITIOMER

1. The State of Talangana. Rep. by its Spl. Chief Secretary (Poll), GAD
Department, Secretariat, Hyderabad,

2. The Commissionar of Police, Hyderabad Commissicnerata.
3. The Superintendent. Central Prison, Chanchalguda, Hyderabad.

..RESPONDENTS
Petition under Article 226 of the Constitution of India praying that in the
circumstances statad in the aftidavit filed therewith, the High Court may be plessed o
issue a Writ order or direction, more partizularly one in the nature of Writ of Habeas
Corpus directing the respendents to produce Syed Abdul Khader Huszain @ Faizal
Sfo. Syed Khalig Husssin, now detained at central prison, Chanchalguda, Hyderabad,
befora this Honourable Court and he may be ordered to be released forthwiih, set at
liberty after declaring his detention vide No S8 (1) Mo, 140/PD-6/HYDV2020, dated.
21-08-2020 passed by the 2™ Respendent as ilegal and arbitrary unconstitutional
and wvoid,
Counsel for the Petitloner: SRI MIRZA SAFIULLA BAIG

Counsel for Respondents: SRI T. SRIKANTH, GP FOR HOME FOR
ADDL ADVOCATE GENERAL



WP NO: 24476 oF 2020

Between:

Syed Ferz Pasha, S/0. Syed Chan

Rio, H.Nu.18-7-423/A /0 o Taiaged about 31 years, Oce, Cook,

8, Aman Magar-B, Tala kafta, Hyderabad,
Ak ..PETITIONER

1. The State of Telangans Through Gengral Administration
nd, Throy g ninistration (SPL.{Law and Qrder))
Cepartment, Rep. by its Principal Secratary. Secratariat buildings, Hyderahad, L

2. The Commissioner OF Pelice, Hyderabad Gy Hyderabad, Telangana.
. RESPONDENTS

Petilion under Aricle 228 of tha Lonstitution of India praying that in the
clrcumstanczes slated in the affidavit filed therewith, the High Court may be pleased to
Iss5UE a writ of Habeas Corpus or any other appropriate Wil Order or direction,
declaring the detention order bearing SB(1) Mo 136/PD-8/HYD/2020, dated.
21.09.2020 of the Znd respondent, which iz canfirmed by the 1si respondent vide
G.0. Rt No.1884 dated 05.17.2020, against Syad Faroog Pasha Sio. Syed Chand
Pasha, as illegal, unconsiitutional and consaguantly direct the respondents Lo
produce deienue namaly Syed Farcog Pasha S/o, Syed Chand Pasha, before this
Honble Court. who is illegally datained at Chanchaiguda Central Prizon, Hydersbad
District, Telangana, and set him frae farthwith
Counsel for the Petitioner: SRI MOHD ISLAMUDDIN ANSARI

Counse| for Respondents; SRI T. SRIKANTH, GP FOR HOME
ADDL ADVOCATE GENERAL

The Court made the following: COMMON ORDER



THE HUN'ELE SRI JUSTICE A. RAJASHEKER REDDY
AND
THE HON'BLE Dr. JUSTICE SHAM EEM AKTHER

WRIT PETITION Nos,21994, 18581, 20305 AND
24476 QF 2020

COMMON ORDER: [Por Hon'ble Dr.SA, )

Though the petitioners in these Wnt Petitions are different,
the issue involved is same and therefore, all the Wril Felitions are
being taken up together and disposed of by way of this comman

nrder,

2, W.P.ND.21984 of 2020 is ted by Ahmed Khan, who is the
father of Lhe detanu, namely, Amor Khan; W.P.No. 18581 of 2020 1<
filed by Syed Raf, wno iz the mother of the detesu, namely, Syed
Favaz Tmran @ Fayaz & Fajju; W P No 203205 of 2020 5 filed by
Eved Mustafa Huss=ain, who s the brother of the detenu, namely,
Syad Abdul Khader Hussain @ Foisal; and W.P . No.24475 of 20210 iz
filed by Syed Faroz Pasha, wha is the elger brather of the detenu,
namely, Syed rarcon Pasha, The petitioners herein filed the .
presant Habeas Corpus petiticns challenging the separate detention
ordars of evan date, dated 21.09.2020, passed by [he respondant
Mo.Z2, Commissiongr of Police, Hyderabad, and the conseguential
conflrmation orders, datad 14.12.2020, 28.11.2020, 18.11.2020
and 15.12.2020, respectiveely passed by the respandent MNo.l,
Principal Secretary to Government, General Administration (5ol

(Law & Order)) Department, Government of Telangana.
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Mabeebuddin, ie
uddin, learneg counsel for the petitionar In W.P.ND. 21004 of

2020, Gri Faj Kumar Rudra, lzarned counsal for the petitionar in

W.P.Np. 185 I ri i
8581 of 2020, 5r Mirza Safiulla Baig, learned counsel for

the petitionar in WP ND.20305 of 2020 and Sp Mohd. Islamuagdin
Arsari, learned counsel for the petitianer in W.P.NG.24478 of 2070
and Sri T.Srikanth Redcy, l2armed Government Pleadar for Home,
gppearing on behalf of the respondents, in all these writ petitions

ahd perused the record.

4, Briefly, the facts of the case are that by relying an a single
criminal case registared against the detenus in Crime No.223 of
2020 of Afzalgunj Police Station, Hyderabad City, the respondent
Mo.2-Commissioner of Police, Hyderabad, passed the separate
impugned detention orders of even date, dated 21.09,.2020.
According Lo the respondent Mo.Z, the detenus are 'Dacoits’ and
they have committed a dacecity along with their associates in an
organized manner in  the limits of Hyderabad Paolice
Commissionerate by creating large scale fear, terror and panic in
the minds of general public. With a view to prevent the detenus
from acting in a manner prejudicial to the maintenance of public
arder, the impugned detenticn crders of even date, dated
21.09.2020, were passed, The impugned detention orders were
confirmmad by  the respondent No.1-Principal Secretary [0
Gowvernment, General Administration  {(Spl. {Law & OQrder))

Department, Government of Telangana, wide orders dated



14.13,2020, 28.11.2020, 18.11,2020 and 05.12.2020 respactivaly.

Hence, thesa Wit Petilians before this Court.

5. Learred counsel for Lhe petitioners Jointly contznded that tha
impugned detention orders were passed against the deftenus by
relying on & single criminal case le, Crime MNo.223 of 2020 of
Afzalgun] Police Station, Hyderabad, registered for the offenca
punishable under Section 385 read with 397 of L2.C. The datenus
were released on bail in the aforesaic crime on 30.07.2020,
20.07.2020, 29.07.2020 and 31.07.2020 respectively on certain
conditions.  There is na allegaticn that during Lhis period the
detenus inveived in any prejudicial activity or that they have
violated the bail canditions. The State never scught cancellation of
thelr bails at any polnt of time. The detaining autharity, without
appreciating the material on record, mechanically passed the
impugned detention orders. The crimingl case registered against
the detenus cannot be termed az disturbance to public grder. The
detaining authority, without there being any material on record,
was of the apprehension Lthat since the detenus wereg released on
ball in the aforesaid criminal case, there is every possibility of the
detenus viciating the bail cancitions and committing similar
offencas, The ordinary law was already invoked against the
getenus to curb their illegal activities and invoking the prevertive
detenticn law, as an alternative method, is abuse of process of law.,
The impugned detention arders and the conseguential caonfirmation

orders.are unsustainable and the same are liable to be set aside.
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Would submit that the detenus have committed a dacoity along
with their associates in an aorganized manner in the limits of
Hyderabad Police Cormimissionerate and thereby created large scale

Fear, terror and panic in the minds of general public, apart from

disturbing the peace and tranquility in the society. The detzining
duthority considering the facts that the criminal case reagistered
against the detenus under the ordinary law had no deterrent effect
in curbing their prejudicial activities; that they were already
granted bail in the aforeszid case anc that there s cvery possibility
af their indulging in similar prejudicial activities, passed the
impugned detertion arders in the interest of public at large.
Further, the aforesaid crime was registered against the detenus for
tne offence ounishable under Section 395 read with 397 of IPC and
therefore, the detenus are 'Dacoits’.  The cases of the detenus
were referred to the Advisory Board,  After hearing the detenus
and the investigating officer, the Advisory Board rendered its
reportfopinion, wheraby and whereunder, the Advisory Board
opined that there is =ufficicrt cause for detention of the detenus.
The Gaovernment, upon receipt of he reportfopinion from the
fdvisory Board and  upon  considering the entire  material,
confirmad the impugnad detention ogrders of sven date, dated
41.09.7020. The detaining autnority was l2gally justified in
passing the impugnec detenlicn orders, There are no grounds to

grant the reliel sought by the petitioners and ultimately prayed 1o

digrniss tha Wit Petitions.,




Zi In view of the submissions mada by both the sides, the point

that arises for determinatian ir these Writ PeUTans 15.

"Whether the delention orders of even date,

No.2
dated 21.09.2020, passed by the respondent
apd the confirmation orders, dated 14.12.2020,

2g8.11.2020, 18.11.2020 and 05.12.2020, passed
by the respondent No.1, are liable to be set

aside?”
POINT:
¥ In catena of cases, tha Hon'nle Supreme Court had cl=arly

apined that there is a vast difference between “law and arder” anc
“public arder”. The offences which are commitied against a
~articular individual fall within the ambit of “law and order”, IT 5
anly when the public at large is adversely affected by the criminal
activities of @ persan, the conduct of & person is said to disturk the
public arder. Moreover, individual cases can be dealt with by the
criminal justice system., Therefors, there is no need far the
detaining authority to invoke the draconian preventive detention
laws against an individual. For the invoking of such law adversely
affects the fundamenta! right of personal liberty which is protected
and pramoted by Article 21 of the Constitution of India. Hence,
according to the Honourable Apex Court, the detaining authority

should be wary of invoking the immense power under the Act,

g, In the case of Ram Manohar Lohia v. State of E-ihalrir the
Honourable Supreme Court has, n fact, deprecated the invoking of
the preventive law in order to tackle a 'law and order problem. The

Hon'nle Supreme Court has abserved as under:

VAR 1566 SC 740



M. We have ;
. SFVe Ao =y
S8 case of Fetestion under Rule 30 oF
. EATHIE aporehension and

geteniion of a persan fikely fo act in & manfier prajudicial fo

bre Defence of fndia Buice Khich o

e maintenanoe of pubhlic arder. It follows that F such &
person is not detained pubiic disorder is the apprehended
resulf, Disorder 5 no doubt prevented by the maintenance
of law and order also but dizorder s & broad spectrum
which includes at one eng small disturbances and at the
athar the mosl serfous and cataclysmic happenings. Does
the expression “public arder’ take in avary kind of disorders
or only some of them? The answer ta this serves fo
distinguish “public order” from "aw an g order" becavse the
itter undnubredly takes o2l of rthem. Public order if
disturbed, must lead to public disorder, Every breach of the
geare dogs not lead (o public disorder. When two drunkands
guarre) and fight there is disorder sul hol Dbl disarder.
They can be dealt wilh under e powers to maintain law
and arder But cantor be detained on the ground thal oy
were disturbing public order. Suppose that the two fighters
vare of rval communities and one of Mhem fned [0 raise
cormmuna! passions, The prodiem /5 sHil gne of jgw and
arger but It raises the agprefenson af publiic discrder.,
Other examoles can be imagined. The contravention of law
stwavs affects order bul befors i 2R be said to affect
public arder, it most affect the community or the public at
jarge., A mere gisfurgance of iaw and order leading to
disprder is thus not necessarly sufficient For action under
the Deferce of India Act hut disturbances which subwverl the
public order are. A District Magistrare is entitied o take
Sction undar Rule 30{1)b) to grevent subversion of public
arder Bur rat in &id of maintenance of law and order under

arginary CCUmMSIEN0Es. >

1o, In the case of Kanu Biswas v. State of West Bengal’, the

Honcuranle Supreme Caurt has opined as under;

W

"11072) BECEER ]



ik ¥
case vide COrime No.223/2020 of Afzalgun] Police Station,
Hyderabad City, for preventivaly detaining the detenus., We shell
present it in a fabular column, the date of oceurrence, the date of

registration of FIR, the offence complained of and its mature, such

"The question whether a marn has oy committed a
breach of law and arder-ar has acted In 3 manner Tkaly [0
cavse 2 disturbance of the public order /s 8 guesbion of
gegree and the extent of the reach of the act uvpon the
saciety. Public ardger is what Fhe Fronch call 'order publigue’
and & sormeliing more Fhan ordinary maintenance of law
and order.  The test to be adopled in defsrmining whether
an act affects law and ordar ar pubiic order, as laid down in
lhe above case, [z Doos [f lead fo disturbance of the
current of lite of the community so as to amounl fa 2
disturbance of the public order or does i affect merely an
ndividual  leaving  the benguility of  the society

Lroisiurbed 7

In the present case, the detaining authority refied on a sinalo

as bailable/non-bailable or cognizable/nan-cognizable.

Date of | _ Date of | |

Crime Mo, Ocrutranes registration Dffencas |
b= of FIR p—
| Erime No, | i
2237 2020 39% read
af Ahalg..-.j 05.07.2020 05,07 2020 Wil 397
Paolica | af IPC.
| Station | ,
12, It is appropriate to refer the decision rendered hy the

Honcurable Supremea Courl in Vijay Narain Singh v. State of
Biftar, wherein it was heid that = single ac

characterized as 2 habitual act or omiss

Mature

Lar omission cannat ba

ion because, the idea of

‘habit’ involves an element of persisterce and 2 tendency to repeat

the.acts or omissions of the same class or kind, if the aces or

Orission in question are nat af the same kind or even i they arc of

TO1984) 3 800 14

—

| Mon-baiiabla/ |
Cogniiahe
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2 between them, they cannst be trested as habitual ones

13. A barz perusa! of the impuaned detention arders clearly
reveal that the deterus wers granted bail in the sforesaid crime,
The detention orders were passed on even date, dated 21.09.2020
2., about two manths after the release of the detenus on bail. As
per the submissions made an behalf of the detenus, bails were
granted to them on certain conditions and those conditions were
rot violated by them. There is also no allegation that after their
relezse on bail in the zforesaid crime, the detenus have involved in
any crime or criminal activity. However, the apprehension cf the
detaining authaority that even in future the detenus would indulge
in similar prejudicia’ activities unless they are prevented from
doing so by an appropriate order of detention, is highly misplaced.
It is the bounden duty of the Palice to inform the learned Public
Brosecutar about the conduct of an eccused and to handover the
history-sheet of the accusad. Tf the Police were vigilant encugh to
coliact the data on the alleged offenders, and to furnish the
ralevant infaFmation to the learned Public Prosecutors, the same
could be placed by the lzarned Publlc Prosecutors before the
However, iL is the Police that have o talke

concerned  Court,

required measures e inform the Public Prosecutor abgut the

eriminal history of the affender. For the inaction aof the Police, the

detaining authority cannol De permitted 1o invoke the praventive

detention laws, in order to breacn tne linarty of an individual.

LI =



14, Grave as the offence may he, they relate to dacoity and

. : i
rabbery, with attempt to cause deatn or grievous nurt. 50, No

i sl = e draw inst the
Inference of disturbance of public order can be drawn age

i Aoy - Tl
detenus, The instant case can be tried under the nosmal crming

W

15, Under thess circumstances, there was no need far the
detaining authority to pass the impugned detention arders. The
impugned detention arders of even date, dated 21.09.2020, suffer
fram non-application of mind. Therefore, for the reasons stated
above, the impugned detentian orderz and the consequential

canfirmation orders are legally unsustainable.

16. In the result, the Writ Petition MNos, 21994, 18581, 20305 and
24475 of 2020 are allowed. The impugned cetention orders vids
SB(I)  No.13B/PD-6/HYD/2020, dated  21.09.2020; S5B{L}
Na.137/PD-6/HYD/2020, dated 21.0%.2020: SB(I} Mo.140/PD-
b/HYD/2020, dated 21.09.2020 and SB(1} No.138/PD-6/HYD/ 2020,
gated 21.09,2020 respectively, passcd by respondent Na.2, and
the consequential confirmation orders  vice G .0.Rt.No.1928,
General Administration (Spl. {Law & Order)) Department, datad
12.12.2020; G.0.Rt.No.1851, General Administration (Spl. {(Law &
Crder)) Department, dated 28.11.2020; G.Q.RL.Meo.1799, General
Administration (Spl. {Law & Order)] Department, dated 18.11.2020
and G.O.RLNC. 1884, General Administration (Spl. (Law & Order))
Department, dated 05.12.2020 respectively, passed by the
raspondent No.1, are hereby set aside. The respondents arc

dgirected to set the detenus, namely, Amer Khan, Sfo Ahmed Khan,



Sved Fayaz Imran @ Favar @ Fas: .
=T, 50 Syed Thaisin, Syed Abdul

- g N ] = i !
Khader Hussain @ Faisal, S/o Syed Khalig Hussain and Sved
s Yo

Fara Dok
arloq rasna, 5/0 Sved Chand Fasha, at liberty forthwith. if thay

are no longer required in any athar criminal casa.

THE el G e
miscelianecus petitions Panding in these writ petitions, if
f

any, shall stand closed. There shall be no order as to casts

SDI-K.VENKAIAH
ASSISTANT REGISTRAR -

L
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NTRUE COPY!

| SECTION OFFICER
ITC'.,

1. The Principal Secretary, Genaral Administration Department Law and Order,
State of Telangana Secretariat, Hyderabad.
_ The Commissioner of Police and Additional District Magistrate Executive,
Hyderahad District.
.Tl_l|-|e Prinu:ipdal Sscreiary (Polll, GAD Department, State of Telangana, Secratariat,
cersbad,
The Spl. Chisf Secratary (Poll), GAD Department, State of Telangans,
Segrelanat, Hyderanad.
The Superintendent Central Priscn, Chanchalguda, Hyderahad.
Gne CC 1o 56 Mohammed Habesbuddin Advocate [OPUC]
Twe CCs 1o the Advocale General, Hign Court for the State of Telangana. [OUT]
Two CCs to GP For Home, High Court for the State of Telangana, [OUT]
. One CCto S Mirza Safullah Baig. Advocate (OPUC)
40.0ne CC to 5n Rai Kumar Rudra, Advocalte (CPUC)
11.Ona CC to Sri Mohd [slamuddin Ansar, Advocales (CPUC)
12. Two CD Copies
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HIGH COURT

DATED: 26/02/2021

COMMON ORDER

WP NOS: 21994, 18581, 20305 AND
24476 OF 2020

ALLOWING THE WRIT PETITIONS

WITHOUT COSTS



