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ORDER

The Petitioner / Managenent has cone forward with the
present wit petition challenging the order of the A P.No.388 of
2003 dated 19.12.2004, passed by the first respondent, by which,
the Authority refused to approve the renoval order of the
Managenent .

2. In the order, the Authority has held that the enquiry
has not been conducted in accordance with the principles of
natural justice, as the Enquiry Oficer had not asked the
Qpposite Party, there is any witness on his side. This has got
to be construed as an omi ssion on the part of the enquiry. Wen
there is a defect in the enquiry, definitely it is the duty cast
upon the Authority to afford an opportunity to let in evidence
to establish the charges, provided there is a plea to that
effect.

3. In this case, the Authority cane to the conclusion
that there is no legal evidence to establish the charges. Once
the donmestic enquiry is vitiated, in the light of the judgnents
rendered by the Apex Court in John D Souza vs. Karnataka State
Road Transport Corporation, reported in (2019) 18 SCC 47 and
this Court I n Managenent, Tam | Nadu State Corporation
(Villupuram Limted, Kancheepuram Regi on, Kancheepuram v.
M Chitti Babu (deceased) and others, reported in 2021-1-LLJ-17,
the matter will have to be remanded and that an opportunity has
got to be afforded in order to establish the case.

4. Learned counsel appearing for the Managenent subm tted
that even if there is a short fall, it can be nmade subsequently
and unless until an enployee actually worked on pernmanent wages,
all allowances cannot be taken into account for the purpose of
deciding the wages. This Court is not inclined to accept the
said subm ssion, as it has been clearly defined in Sections
33(2)(b) and 2(rr) of the |I.D. Act, 1947 as to the derivation of
nmeani ng of words “wages” and “allowances” which are extracted
her eunder : -

Section 33(2)b OF I NDUSTRI AL DI SPUTES

(b) for any m sconduct not connected with the dispute, or
di scharge or punish, whether by dismssal or otherw se,
that workman: Provided that no such workman shall be
di scharged or dism ssed, unless he has been paid wages for
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one nonth and an application has been nade by the enpl oyer
to the authority before which the proceeding is pending
for approval of the action taken by the enpl oyer.

Section 2(rr) Industrial Disputes Act

[(rr) "wages" neans all renuneration capable of being
expressed in terns of noney, which would, if the terns of
enpl oynent, expressed or inplied, were fulfilled, be
payable to a workman in respect of his enploynent or of
wor k done in such enploynent, and includes--

(i) such allowances (including dearness allowance) as the
workman is for the tine being entitled to;

(ii) the value of any house accommobdation, or of supply
of light, water, nedical attendance or other anenity or of
any service or of any concessional supply of food-grains or
ot her articles;

(ii1) any travelling concession;

(iv) any conm ssion payable on the pronotion of sales or
busi ness or both; ]

but does not include-- (a) any bonus; (b) any contribution

paid or payable by the enployer to any pension fund or

provident fund or for the benefit of the workman under any

law for the tine being in force; (c) any gratuity payable

on the termnation of his service;]

5. In ternms of the definition “wages”, the enployee is
entitled to wages, which includes such allowance that 1is
mentioned in the definition and that there are certain
al l omances that are not included under wages. The word “of work

done in such enploynent” shall include allowances drawn during
the last nonth. As the enployee is not going to work in the
subsequent nonth because of the dismssal order, all the

al l omances that were drawn by the enployee during the preceding
nonth in ternms of Section 2 (rr) has got to be extended.

6. Learned counsel for the Mnagenent relied upon a
judgnent of the Suprene Court in the case of Bharath El ectronics
Limted Vs Industrial Tribunal, Karnataka, Bangal ore and anot her
reported in AIR 1990 1080 and the said judgnent nay not be
applicable to the facts of the case, as the Apex Court in the
said case rightly held that night shift allowance automatically
did not form part of the wages, as it is variable, depending
upon the nature nature of work and therefore, it was held that
t he enpl oyee therein cannot include the night shift allowance.
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7. In the present case on hand, all the allowances, which
were paid to the enployee were drawn in the previous nonth and
as a part of the wages under Section 2(rr) of the I|.D. Act, 1947
and therefore, the benefits have got to be extended, as the
deci sion of the Apex Court is distinguishable, in the |ight of
the judgnent of the Apex Court in Padmasundara Rao Vs State of
Tam | Nadu and others, reported in 2002 (3) SCC 533. Mbreover
in this case, neither night shift allowance has been included
nor other special allowance is sought to be included in wages by
t he enpl oyee.

8. On the other grounds, nanely, there is short fall of
one nonth wages and that the mandatory provisions have not been
conplied with, the Authority was right in rejecting the Approval
Petition.

9. Taking note of the short fall in paynment of one nonth
wages the order of the Approval Authority warrants no
interference by this Court and the wit petition is liable to be
di sm ssed.

10. In the result, this Wit Petition is dismssed. No
costs. Connected m scel | aneous petitions are al so cl osed.

Sd/ -
Assi stant Regi strar (CS- CCO

/'l True Copy //

Sub Assistant Registrar
dpq

To:
The Joi nt Commi ssi oner of Labour,
(Conciliation), D.MS. Conmpound,
Teynanpet ,
Chennai - 600 006.
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