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CAYV Order

P.R. Ramachandra Menon, Chief Justice

1. The Petitioner is the same in all these writ petitions and the
grievance is similar. As suggested by the learned counsel for the

Petitioner, Writ Petition (C) No.7 of 2021 is taken as the lead case and the



parties and proceedings are referred to as given therein, except where it

is separately mentioned elsewhere depending upon the context.

2. The Respondent-Municipal Corporation issued Annexure P/1
tender notification on 10.06.2020 for segregation of waste and
preparation of compost from wet waste by recycling the material in
respect of six different zones prescribing the terms and conditions
including the qualifications. In response to the tender notification, the
Petitioner participated in the bid and came out successful getting placed
at L-1 level. Pursuant to the further steps, an agreement came to be
executed and later, work order was also issued. However, before
commencement of the work, Annexure P/16 show cause notice was
issued to the Petitioner alleging suppression of material fact with regard
to the blacklisting of the Petitioner by the Agra Municipal Corporation in
some tender proceedings floated by them and as to the registration of a
criminal case, which was stated as contrary to the undertaking given by
the Petitioner that he was not blacklisted by any entities, which was a pre-
qualification intended, to have participated in the tender. This was replied
by the Petitioner as per Annexure P/17 dated 27.11.2020 pointing out
that, the date of blacklisting by the Agra Municipal Corporation was
actually on '27.06.2020' and not on '27.05.2020", whereas the undertaking
was given on 15.06.2020 i.e. prior to the said date of blacklisting and
hence, there was no suppression. It was further pointed out that, the
order of blacklisting of the Petitioner was challenged before the Allahabad
High Court and that the Court was pleased to grant interim stay, which
was in operation. It was also pointed out that, the criminal case was
registered at the instance of the Agra Municipal Corporation contrary to
the actual facts and figures and hence, it was also sought to be

challenged by way of separate proceedings, wherein an interim stay has



been granted in favour of the Petitioner. On getting the said reply, the
factual position sought to be ascertained by the Respondent-Municipal
Corporation by moving their counter part at Agra, who asserted that the
blacklisting was on '27.05.2020' and a certified copy of the relevant
proceedings including the First Information Report ('FIR') as to the
registration of the criminal case was forwarded to the Respondent-
Municipal Corporation. After considering the matter, the Respondent-
Municipal Corporation held that there was clear suppression of material
facts as to blacklisting of the Petitioner in the tender submitted on
18.06.2020 and in the said circumstance, the agreement was cancelled,
EMD/Security Deposit was forfeited and the Petitioner was blacklisted
vide Annexure P/18 dated 01.12.2020. This made the Petitioner to
approach this Court challenging Annexure P/16 show cause notice and
Annexure P/18 order of termination of the contract; simultaneously,

blacklisting the Petitioner and forfeiting the EMD/Security Deposit.

3. Shri Tarendra Kumar Jha, the learned counsel appearing for the
Petitioner addressed the Court with reference to the pleadings and
materials brought on record. According to the learned counsel, the
Petitioner has not done any mischief by way of suppression of facts or
otherwise. The instance of blacklisting of the Petitioner by the Agra
Municipal Corporation in connection with the tender is conceded; which
according to the Petitioner, was quite wrong and unfounded and forms the
subject matter of challenge pending before the Allahabad High Court. In
view of the interim stay granted by the said Court, the order of blacklisting
is not having any significance and as such, there is nothing wrong as to
the non-mentioning of the same in the undertaking given by the Petitioner.
It is further pointed out that, some manipulation has been done by the

authorities of the Agra Municipal Corporation, consciously changing the



date of blacklisting to make it appear as of '27.05.2020', whereas it was
actually passed on '27.06.2020'. The Petitioner submits the last date for
submitting the bid in the instant case, pursuant to Annexure P/1 tender
notification, was only on '18.06.2020' and the relevant undertaking was
given on '15.06.2020'". This being the position, the subsequent blacklisting
stated as done on '27.06.2020' could not have been mentioned by the
Petitioner in the undertaking given before the Respondent-Municipal
Corporation and as such, there is no suppression of any material fact so

as to have had the agreement cancelled.

4. The learned counsel further submits that Annexure P/16 show
cause notice issued by the Respondent-Municipal Corporation does not
mention anything with regard to their proposal to blacklist the Petitioner
and no explanation was called for in this regard. It was without giving any
opportunity of hearing with regard to blacklisting, that the proceedings
were finalized as per Annexure P/18 dated 01.12.2020 , which is contrary
to the settled position of law. The learned counsel seeks to place reliance
on the verdicts passed by the Apex Court in Gorkha Security Services v.
Government (NCT of Delhi) and Others reported in (2014) 9 SCC 105,
Vetindia Pharmaceuticals Limited v. State of Uttar Pradesh and
Another passed in Civil Appeal No.3647 of 2020 vide judgment dated
06.11.2020, UMC Technologies Private Limited v. Food Corporation
of India and Another passed in Civil Appeal No.3687 of 2020 vide
judgment dated 16.11.2020, Medipol Pharmaceuticals India Pvt. Ltd. v.
Post Graduate Institute of Medical Education and Research and
Another passed in Civil Appeal No.2903 of 2020 vide judgment dated
05.08.2020 and such other verdicts passed by the Apex Court and also
by this Court. It is also pointed out by the learned counsel that, when

there is a dispute of actual date of blacklisting (whether that is



'27.06.2020' as contended by the Petitioner or '27.05.2020' as contended
by the Corporation concerned), the benefit of doubt will go with the
Petitioner. Reliance is placed on the verdicts passed by the Apex Court in
Mahabir Auto Stores and Others v. Indian Oil Corporation and Others
reported in (1990) 3 SCC 752 and ABL International Ltd. and Another
v. Export Credit Guarantee Corporation of India Ltd. and Others
reported in (2004) 3 SCC 553 in this regard. The learned counsel submits
that this Court has to intervene since the Respondent-Municipal
Corporation has acted arbitrarily throwing all the principles of natural
justice to wind. The learned counsel also submits that right from the
beginning, the attitude and approach of the Respondent-Municipal
Corporation was quite antagonistic and that the Petitioner was actually
made to run from pillar to post. It took a lot of efforts to get the agreement
executed, after declaration of the Petitioner as L-1 and in issuing the work
order. The request made by the Petitioner to conduct the joint inspection
was also not acted upon, so as to commence the work. The matter was
simply being protracted, ultimately leading to issuance of Annexure P/16
show cause notice, followed by Annexure P/18 termination of contract;
simultaneously, blacklisting the Petitioner; causing huge loss and

hardship to the Petitioner.

S. Smt. Fouzia Mirza, the learned standing counsel representing the
Respondent-Municipal Corporation submits with reference to the
pleadings brought on record that, after declaration of the Petitioner as the
successful bidder, Annexure R/1 letter was issued on 21.09.2020 by
speed post, requiring the Petitioner to execute necessary agreement
within seven days, which however came to be returned unserved on
12.10.2020 as borne by Annexure R/2. Since the Petitioner did not

respond, a reminder was sent to them on 05.10.2020 giving seven days'



time again to execute the agreement. In fact, the E-mail (Annexure R/3)
sent to the Petitioner was served on them on 09.10.2020. The letter dated
05.10.2020 sent to the Petitioner also came to be returned unserved on
14.10.2020 as borne by Annexure R/4 envelope. This made the
Respondent-Municipal Corporation to sent e-mail and letter again to the
Petitioner's Office on 13.10.2020 as evident from Annexure R/5. It is
pointed out that there was some difference in the address mentioned in
the envelope submitted by the Petitioner at the time of submission of the
bid documents bearing the address for communication sent from the
Respondent-Municipal Corporation, from the address mentioned by the
Petitioner in the letter-head as made out in Annexure R/6. Though in view
of Section 27 of the General Clauses Act, service of notice is complete in
view of the deeming provisions, it is stated that the Respondent-Municipal
Corporation informed the Petitioner again vide Annexure R/7 letter dated
21.10.2020 and email dated 21.10.2020 asking the Petitioner to execute
the agreement extending the time till 29.10.2020. After completing the
procedural formalities, Annexure R/8 agreement was executed on
28.10.2020 and as per Annexure R/9 proceedings dated 02.11.2020, the
Petitioner was required to undertake the tendered work before
01.12.2020. This being the position, there is absolutely no merit or
bonafides in the contentions/submissions made on behalf of the Petitioner
that the approach of the Respondent-Municipal Corporation was
antagonistic or that the Petitioner was made to suffer in any manner, w.r.t.
the execution of the agreement and awarding of the work, submits the

learned counsel.

6. With regard to cancellation of the agreement for suppression of
material facts, the learned counsel submits that, as per Clause 9 of the

Agreement, the tenderer had to submit an affidavit declaring that he was



not blacklisted and as per Clause 20 of the Agreement, in case of
violation of the terms and conditions of the Agreement, the Commissioner
of Municipal Corporation Bhilai, Chhattisgarh would be having the
authority to cancel the tender. The said Clauses are to the following

effect:

“09. MIGTPR &I omiaigd @& w=o¥ 9
frafalRed adsr w@d &~ [Afdgemr @
AT B | 9 SIS Yo . 1500 /— @I
Sl Sl SUIUW, TUESNS. B Sifdd YA UF,
U9 P @ BRMYN, R Blrs, A4 ATA B
AU gRT 9afua 3fffse Ruic @ srmfa @
fAfacrerar &1 M el N H T8 B9 @ e
$ Uy ud, FfeEm@r @ Se Udla @
AH—ABIE SR & fhdl {f TR e 5 Iad
PR BT FRTR 01 99 & gWd Ud faci oy
2019—20 BT TT¥I 50.00 IR T A TH3NER
AT AfEad BN SWRIad W SddSl U4
ffaererar & g od H SeolRgd wpiU 3iH
IH D ATAR BRI AT BT TG (Ureiae Rufe)
% dg fopm # RRTs @ A AT S BT
A BT | fhiSTdhel SRATdS URIeTo] SURId aT
fAfdeTeR & sifFeEa ffaer v @rell ST |~

'20. e Y faare &1 Rerfa d faare &1 FRTHROT
Tq I b Sooigd b &AM H IAJE PR B
BT ARBR MY TR Ui *rE Aers ol
s
7. The learned counsel submits that, it was after the execution of

Annexure R/8 agreement that the Respondent-Municipal Corporation

came to know that the Petitioner had been blacklisted by the Municipal



10

Corporation Agra, which made the Respondent-Municipal Corporation to
enquire upon the same by sending Annexure R/10 letter dated
25.10.2020 to the Municipal Corporation, Agra. This was responded by
the Municipal Corporation, Agra stating that the Petitioner was blacklisted
by them vide order dated '27.05.2020' and that FIR was registered
against the Petitioner's Company for the offence punishable under
Sections 420 and 406 of the Indian Penal Code, on the basis of written
complaint made on 30.05.2020, copies of which were forwarded as per
Annexure R/11. It was on the basis of said proceedings that Annexure
P/16 show cause notice was issued to the Petitioner, which was replied
by them as per Annexure P/17 disputing the actual date of blacklisting
and as to the pendency of the proceedings before the Allahabad High
Court challenging the order of blacklisting and the FIR. The explanation
offered by the Petitioner was found not satisfactory and a finding was
rendered to the effect that there was clear suppression of material facts,
which led to termination of the agreement, forfeiting the EMD/Security
Deposit and also ordering blacklisting vide Annexure P/18 dated
01.12.2020. This being the position, the proceedings pursued by the
Respondent-Municipal Corporation are well based on the materials
collected, which hence cannot be said as arbitrary or malafide in any

manner.

8. It is the case of the Respondent-Municipal Corporation, that
granting of interim stay of further proceedings pursuant to the order
impugned, by the Allahabad High Court in respect of blacklisting and
registration of the FIR does not have any relevance or significance with
regard to suppression of material facts for identifying the successful
bidder by the Respondent-Municipal Corporation. It is also pointed out

that the Agra Municipal Corporation had blacklisted as many as four
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Contractors including the Petitioner on 27.05.2020 as borne out by
Annexure R/13. After this, another letter was obtained from the Agra
Municipal Corporation vide Annexure R/14 dated 01.12.2020 to the effect
that, the date of blacklisting of the Petitioner ordered on '27.05.2020" was
virtually caused to be corrected at the instance of the Petitioner by using
'fluid' to make it appear as if it were of '27.06.2020'. It was after
considering all the relevant facts that the proceedings were finalized by
issuing Annexure P/18 ordering blacklisting on 01.12.2020. According to
the learned counsel, the instance of cancellation of the agreement,
forfeiture of EMD/Security Deposit; simultaneously, blacklisting of the
Petitioner vide Annexure P/18 dated 01.12.2020 was because of the fraud
practised by the Petitioner. Fraud vitiates everything and no natural
justice can be read into the instance covered by fraud. Reliance is placed
on State of Haryana and Others v. Northern Indian Glass Industries

Limited reported in (2015) 15 SCC 588 cited in this regard.

9. As per the verdict passed by the Apex Court in Gorkha Security
Services (supra) (paragraph-22), the learned counsel submits that, even
if the proposal to blacklist is not specifically stated in the show cause
notice, it can be inferred from the contents and this being the position, no
interference is warranted in respect of Annexure P/18 as well. Ram
Chandra Singh v. Savitri Devi and Others reported in (2003) 8 SCC
319 is cited, where 'fraud' is explained and to point out that suppression
also amounts to fraud. Rejection of the bid for suppression is sought to be
justified with reference to the verdict passed by the Apex Court in Silppi
Constructions Contractors v. Union of India and Another reported in
2019 SCC Online SC 1133 where rejection of the bid for suppressing the
adverse remark by the bidder was upheld. Reference is also made to

State of Madhya Pradesh and Another v. U.P. State Bridge
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Corporation Limited and Another reported in 2020 SCC Online SC
1001 to contend that scope of judicial review in contractual matters is

quite limited.

10. The Petitioner was admittedly identified as the successful bidder
pursuant to the tender floated by the Respondent-Municipal Corporation,
based on the input data provided by the Petitioner as to his credentials
and this includes the 'undertaking' given on 15.06.2020. It has been

brought on record from the certified copies of the proceedings issued by

the Agra Municipal Corporation that the Petitioner was blacklisted by them
as per order dated '27.05.2020' and that a criminal case was registered
for various offences in relation to embezzlement of money. Of course,
there is some dispute from the part of the Petitioner that the actual date of
blacklisting is '27.06.2020"' and not '27.05.2020'. The factual position was
ascertained by the Respondent-Municipal Corporation from the Agra
Municipal Corporation, who made it clear that, the Dblacklisting was
ordered by them on '27.05.2020' and that the date was wrongly
manipulated/corrected by the Petitioner by using 'fluid' in the relevant
proceedings. The factual data was put to the Petitioner by the
Respondent-Municipal Corporation vide Annexure P/16 show cause
notice and it was after considering the explanation offered by the
Petitioner vide Annexure P/17, that the proceedings were finalized as per
Annexure P/18, cancelling the agreement and forfeiting the EMD/Security
Deposit. Insofar this part is concerned, the proceedings have been
pursued by the Respondent-Municipal Corporation quite in accordance

with law and also in conformity with the provisions of the natural justice.

11.  The question is to whether the order of interim stay passed by the

Allahabad High Court in the writ petition challenging the order of
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blacklisting ordered by the Agra Municipal Corporation is having any

relevance in the given context ?

12. The challenge raised before the Allahabad High Court with regard
to the order of blacklisting may or may not come to be answered in favour
of the Petitioner. Even if it is answered in favour of the Petitioner, it can be
to the effect that the blacklisting was bad. But here the question is
something different i.e. whether the factum of blacklisting was pointed out
by the Petitioner while participating in the tender or whether any element
of suppression was there on his side ? Insofar as the order of blacklisting
was passed on '27.05.2020' as asserted by the Agra Municipal
Corporation through the certified copies of the documents (the
proceedings filed by the Petitioner are not stated as certified copies, as
put-forth by the learned counsel for the Respondent-Municipal
Corporation) and the ‘'undertaking' was filed by the Petitioner on
15.06.2020 stating that he was not blacklisted by any entities, it amounts
to suppression of a material fact. This is more so, since by stipulating
such a Clause, the Respondent-Municipal Corporation has intended not
to have any blacklisted person to participate in the race. By virtue of the
interim order passed by the Allahabad High Court, the further proceedings
pursuant to blacklisting by the Agra Municipal Corporation stand stayed;
but the order of blacklisting the Petitioner will remain, till it is set aside by
the Court/Competent Forum. If the Petitioner was actually blacklisted on
the date of submission of the undertaking, it was quite obligatory for the
Petitioner to have stated it, with liberty to add that, it had already been
stayed by the Court in appropriate proceedings. The effect of the said
proceedings would have been subjected to scrutiny by the Respondent-
Municipal Corporation before proceeding with further steps for execution

of the agreement and to issue the work order; which course was
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tampered with at the instance of the Petitioner. The point to be considered
by this Court is as to the correctness and sustainability of the 'decision
making process' and not the 'decision’, in view of the settled position of

law.

13. In view of the discussions made above, the only possible
conclusion is that there was clear suppression of material fact from the
part of the Petitioner when the 'undertaking' was given on 15.06.2020 as
to the blacklisting ordered by the Agra Municipal Corporation and as such,
it was quite within the power and authority of the Respondent-Municipal
Corporation to have cancelled the agreement in terms of Clause 20 of the
Agreement with further consequences, as ordered. If the Petitioner is
aggrieved in any manner with regard to the forfeiture of the EMD/Security
Deposit or as to the dispute with reference to the date of blacklisting, it is
a matter which has to be considered and decided on the basis of further
evidence, which cannot be done in the proceedings under Article 226 of
the Constitution of India. Hence, the challenge raised in this regard

stands repelled.

14. However, with regard to the blacklisting ordered by the
Respondent-Municipal Corporation as per Annexure P/18, it is relevant to
note that absolutely no such proposal is mentioned in Annexure P/16
show cause notice, which in fact is only with regard to cancellation of the
agreement and termination of the contract. The observation made by the
Apex Court in Gorkha Security Services (supra) that though the
blacklisting is not specifically mentioned, it can be inferred in the
circumstance and the observation made therein does not support the
Respondent-Municipal Corporation as the proposal to infer the same is

not substantiated. On the other hand, specific declaration of law made by



Anu
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the Apex Court as per the said judgment and the other case law cited is to
the effect that, blacklisting of a bidder is of serious consequences, which
virtually prevents the party from participating in any further bids and this
will cast a stigma in respect of the deals with contracts as well. In the said
circumstance, it was quite obligatory for the Respondent-Municipal
Corporation to have issued a specific notice as to why the Petitioner shall

not be blacklisted, giving an opportunity of hearing to explain.

15. During the course of hearing, Smt. Fouzia Mirza, the leaned
counsel representing the Respondent-Municipal Corporation submitted
that, if the process of blacklisting of the Petitioner is found to be defective
in any manner, the Respondent-Municipal Corporation is ready to issue a
separate notice in this regard and shall consider the question of

blacklisting afresh.

16. For the reasons mentioned above, we hold that the 'blacklisting' of
the Petitioner as per Annexure P/18, having not given any opportunity of
hearing in this regard, is bad and not sustainable. The challenge raised
against the Annexure P/16 show cause notice and Annexure P/18 order
cancelling the agreement stands repelled, whereas the challenge raised
against Annexure P/18 with regard to the 'blacklisting' ordered against the
Petitioner stands interdicted. This is with liberty to the Respondent-
Municipal Corporation to pursue further steps for 'blacklisting', if thought
fit, by issuing a proper notice and calling for explanation, if any, in this

regard.

17. All the writ petitions are disposed off accordingly.

Sd/- Sd/-
(P. R. Ramachandra Menon) (Parth Prateem Sahu)
Chief Justice Judge



