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HIGH COURT OF TRIPURA
AGARTALA

B.A. No. 90 of 2021

Shri Sio Mog
Son of Late Tuisa Mog, Resident of Betcherra, Chellagang, P.S-Nutan
Bazar, District-Gomati Tripura

_____ Accused Petitioner(s)

The State of @ }
(Represented the Public Prosecutor), High of Tripura,

Agartala.

For P er(s)

For R ndent(s)

Date of Hearing
Date of Pronouncement

Whether fit for reporting fl“r“ /
.4, T

HON’BLE MR. JUSTICE $:G. CHATTOPADHYAY

JUDGMENT & ORDER

Present petitioner is an accused in Mungiakami PS case
No0.2021/MGK/031 which has been registered for commission of offence
punishable under sections 20(b)(ii)(C) and 29 NDPS Act, 1985. During
investigation of the case, petitioner was arrested on 01.10.2021. He
was released on interim bail by the Special Judge (NDPS), Khowai on
18.10.2021 for a period till 30.10.2021 on the special ground of iliness

of his wife. The period of interim bail was extended and by order dated
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03.12.2021, petitioner was taken back into custody after rejecting his

application seeking further extension of the term of his interim bail.

[2] Aggrieved petitioner has approached this court for his release

on bail by means of filing this bail application under section 439 Cr.P.C.

[3] The background facts of the case, briefly stated, are as under:

Ranjit Das, @(B-’Lolgfﬁn%ami police station

lodged a written@wth the Officer in Charge of-his@ﬁce station
alleging, in@a, that he along-withhis accompanyihﬁr e staff

detained @ wheeler truck bearing-

44 milesawithin the jurisdictign

iy,
vehicle was found parked \g}r’r_-;
A

bearing registration No. TR
parked at a little distance from the offending vehicle. The people who
HAHT A4 d

assembled their told the informant that when they were decorating the

puja pandal for organizing durga puja, the offending vehicle appeared
there from the side of Ambassa in a very rash and negligent manner
and it was about to hit a shop at the Mungiakami market. Some local
youths chased the vehicle on their motor bikes. They managed to stop
the vehicle due to the obstacle created at the work site of national
highway extension work. Two other medium vehicles accompanying the

truck were also detained by them. When police arrived, the truck driver
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and his associate came out of their vehicle. Six people also came out of
the medium vehicles and all of them started altercations with the local
youths who detained their vehicles. Police carried out search operation
in the truck. 85 packets of dried ganja were recovered by police from

inside the truck which weighed 924 Kgs. All the three vehicles were
seized by police along w“f“l bi.Fhe driver and co-driver
] lice station.

of the offending Wre arrested and brought t

[4] Bas n the said FIR,~ & g case was r i ed and

investiga@vas taken up< As

Sio Mog/wd§ arrested in the€ourse estigation.

sent accus amely,

[5] Heard Mr. J]. Bhattacha 4 ' 'a-c counsel appearing along

with Mr. S. Ghosh, learned cou’wsl \?}rw )etitioner. Also heard Mr. R.
: Il 4

[6] Counsel appearing f%r:l-t-hﬁ-ﬁﬁl eg\_ﬁ,l’-‘grmts that there is no iota

of evidence against Sio Mog in support of the charges brought against
him. Counsel submits that the Special Judge granted bail to him on
18.10.2021. Even though there was no allegation of misuse of liberty
against the accused, learned Special Judge by his order dated
03.12.2021 cancelled his bail application without assigning any reason.
According to Mr. Bhattacharjee, learned counsel, the trial Judge granted
bail to the accused on the ground of illness of his wife and before her

recovery from such illness his bail was cancelled. Counsel submits that
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bail is entirely within the discretion of the court and the trial Judge
should have exercised such discretion in a humane manner and
compassionately. In support of his contention Mr. J. Bhattacharjee,
learned counsel has relied on the decision of the Apex Court in Parvez

Noordin Lokhandwalla Vs. State of Maharashtra & Anr. reported in

(2020) 10 ScC 77 wh@r“ Ipex@r in paragraph 16 of the
er. 5 ?\'

judgment has he@@j v @
“16_¢ataram Singh v State of lttar Pradesh (ZOW cc
74 this Court observ f,w-_. 'Ef_j'__f-r - A
A 2

==
i~

"6. ....The gral tior 'a‘.‘. a Lbal; C?entire/y withij
discretion of thg :fff Hearing, the matter and thaugh
that discretion Sunfettered, 4 (it }

judiciously
compassionately.

thereby making the

A
L."’" rEEEey,

[7] Counsel has also dgr_je'd_ :

Myakala Dharmarajam & of Telangana & Anr.

reported in (2020) 2 SCC WM’%Oﬂﬂéﬁ&ﬂ that bail granted to an
accused cannot be cancelled unless prosecution accuses that during the
period of bail he interfered with the course of investigation or otherwise
misused his liberty. Counsel has relied on paragraph 8 of the judgment

which is as under:

"8. In Raghubir Singh v. State of Bihar (1986) 4 SCC 481 this
Court held that bail can be cancelled where (i) the accused
misuses his liberty by indulging in similar criminal activity, (ii)
interferes with the course of investigation, (iii) attempts to
tamper with evidence or witnesses, (iv) threatens witnesses or
indulges in similar activities which would hamper smooth
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investigation, (v) there is likelihood of his fleeing to another
country, (vi) attempts to make himself scarce by going
underground or becoming unavailable to the investigating
agency, (vii) attempts to place himself beyond the reach of his
surety, etc. The above grounds are illustrative and not
exhaustive. It must also be remembered that rejection of bail
stands on one footing but cancellation of bail is a harsh order
because it interferes with the liberty of the individual and hence
it must not be lightly resorted to.”

[8] Counsel further\ﬁ&! thO‘ﬁBZ\;ery cogent and

overwhelming c'!(cu nces justifying cancellati ail, bail once

granted can e cancelled. Cou

Apex Con@'Dolat Rar?' :

L
(1995) CC 349 wherei

as relied on the n of the

of Haryana @fted in

{ '-:;;
in paragraph f the

judgm s held as under:

"G . Very coge
are necessary for an ord
already  granted.
cancellation of bail, m‘gad[yu not exhaustive)
are: interference @ /‘&Gﬁe 7 ore  with the due
course of administration’of Justice-or evasion or attempt to
evade the due course of justice or abuse of the concession
granted to the accusé%ﬂfﬁ"dﬁﬂ ‘tharnér. (The satisfaction of the
court, on the basis of material placed on the record
of the possibility of the accused absconding is yet
another reason  justifying the cancellation of bail.
However, bail once granted should not be cancelled in a
mechanical ~manner  without  considering  whether any
supervening circumstances have rendered it no longer
conducive to a fair trial to allow the accused to retain his
freedom by enjoying the concession of bail during the
trial.................... et

W' rwhelming circumstances
ing the cancellation of the bail,
the grounds for

[9] Having relied on the aforesaid decisions, Mr. Bhattacharjee,

learned counsel urges the court for granting bail to the accused.
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[10] Mr. R. Datta, learned P.P on the other hand vehemently
opposes the bail application. It is contended by Mr. Datta, learned P.P
that it would appear from the order dated 18.10.2021 of the learned
Special Judge in MGK PS case No.31 of 2021 that the learned Special

Judge granted bail to the accused only for an interim period on

compassionate ground %Rnl hi@i' +wife which was also
extended for a ﬂct/@erlod till 03.12.2021. By% passed on

03.12.2021$earned Special Judge had taken the acels .' back into
custody s@ e could no},ﬁ_ &-oult i justification for th@ension
of the péFied of his interim “bail. "L earnedR 'ﬁgﬂts that such rder

passed | e learned Specialt ¢ mount to canceliation of
uf‘-ﬂ}:- ¢

| |
&g%liearned P.P submits that

_‘3‘_- .
{-’J%ﬁpf-the NDPS Act involving

g the case diary, learned

the accused for want of justifi

[y

petitioner is involved in a sﬁa"rjdusr&'

commercial quantity of contr

P.P submits that the staté’rﬂé"@dﬁ Hﬁ‘é‘#\/&l‘knesses recorded under
section 161 Cr.P.C will demonstrate that accused is an active
collaborator of the drug peddlers who were transporting commercial
quantity of dried ganja in the offending vehicle. According to Mr. Datta,
learned P.P, release of the accused at this stage will impede the course
of investigation. Referring to a decision of High Court of Delhi in
Islamuddin @ Chottey Vs. State of Delhi reported in 1999 (51)
DRJ learned P.P submits that in a case under NDPS Act involving

commercial quantity of contraband, the restrictions under section 37 of
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the Act with regard to grant of bail will apply and in such cases bail
should not be granted to the accused. Counsel has relied on paragraph

5 of the judgment which reads as under:

"5. A plain reading of Section 37 of the NDPS Act show that the
provisions contained therein are applicable and operative
"notwithstanding anything contained in the Code of Criminal

Procedure 1973”. It also_sh that_the limitations on granting
of bail specified in glat EP(I‘sui on-¢1) of Section 37 are
in addition i i unde Ee‘ of Criminal
Procedure any other law for the timegbeing-in force on
granting ©f bail."Therefore, whatever be the sco tent of
the power™of the Court under Section 439 of '

e of
Crimi rocedure, while cemnsidering an applicationﬁgai/-

[%)

whether it is regular baite bail<in the case of a on

accuséd of an offence p ‘terrm of imprison of
fivé"%ears or more ‘under the" hespower of the:
/ ins restricted by-ther limitations specified in clause (b)“6f
%s. (1) of sec. 37 df; 1T NDF t.Hence in such a cas
ic Prosecutor shou ., en.and opportunity to oppos e
application and if the /iGiPrdsécutoropposes the application
the Court cannot grant|bai he Court is satisfied that

believing that the accused is
\is\ not likely to commit any
offence while on bail;..Bail ot'‘begranted on any other
ground in view of t@,@” limitatior jq ing bail specified in
clause (b) of sub-se (g) _Q;f‘_ cfioQ.-' 37, th Court has no power
to grant bail on the “ground: of-illness'-or*hospitalization of the

spouse or on any similar-grot ittedly the petitioner is

facing trial for offenc £ %1/61/85 of the NDPS
Act which are punish fe™ ter flimprisonment of five
years or more. Hence the petitioner’s application for grant of bail
is governed by the limitations specified in clause (b) of sub-
section (1) of sec 37 of the NDPS Act. As already observed this
Court has already rejected the petitioner’s application for regular
bail holding that this Court is not satisfied that there are
reasonable grounds for believing that he is not guilty of the
alleged offences and that he is not likely to commit any offence

while on bail. In these circumstances the petitioner is not
entitled to the grant of interim bail.”

not guilty of such offence .

RO

[11] Considered the submissions made by the counsel appearing for

the parties. Perused the entire record including the updated case diary.
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[12] The usual parameters for consideration of bail are the gravity of
the crime, character of the evidence, the likelihood of accused fleeing
from justice, repeating the offence, possibility of tampering with the
evidence and obstructing the course of justice etc. The Public Prosecutor
has contended that if released on bail, the accused will repeat the same
kind of offence. Learnﬂﬁg{alﬂpded that punishment

” $ is likelihood of

prescribed for th @e IS serious and therefor

tampering with the evidence and obst_ructing the course ice.

[13] T@arned Special Judge interim bail to t@cused
.:'"'_' *! ’ Llif;; I1
for a p lar period for &special’purpose. Therefore, refu f the

court to tend the term y"!;}'; teriny’bail cannot be treated as

After the term of interim bqi}j-‘é accused surrendered before

~l3*&'5ion on merit and after
_;custody. Therefore, the

rejection of the same rem

—r— = -
contention of learned defencé{'cdthél ’Eﬁif*tﬂe learned Special Judge
cancelled the bail application of the accused without considering the

settled parameters do not gain ground.

[14] A detailed exposition of the materials available on record
against the accused would not be appropriate at this stage. Suffice it to
say that there are sufficient prima facie materials against the accused
which constitute an offence punishable under section 20(b)(ii)(C) NDPS

Act against the accused. The quantity of contraband seized in this case
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is undisputedly commercial quantity and therefore the restrictions of

section 37 NDPS Act with regard to grant of bail will apply to this case.

[15] From the facts and circumstances presented before this court, I
am of the considered view that the materials available on record prima

facie support the charge brought against the accused. The alleged

offence cannot be Iightly@x&i be%ﬂ?disastrous impact
on society. Theéo)oa free and fair investigati the case is
necessary.@;e of the petitiongr-on-.regular bail is lik obstruct

S A o
[16] iew of the aboveil-his bail/application stands rejected and

the case is disposed of.

JUDGE

ATHd A9

Rudradeep
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