HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD

TUESDAY, THE THIRTIETH DAY QF JUNE
TWO THOUSAMND AND TWENTY

PRESENT

THE HOMN'BLE SRI JUSTICE A.RAJASHEKER REDDY

ARBITRATION APPLICATION NO: 150 OF 2016

Batwean:

ris Sree Vishnu Contractions, Reprasanted by Mro T. Veanu Babu (Contractar)
=io. Subba Rao, Aged about 43 yews, Sifuated ar RUBY-Z07, My Home Jewsl
Madinagudsa, Hydorabad - 00045,

LAPPLICANT
AND

1, The Chief Engineer (Air Forge), Mo, 2 DG Area, MES Raoad, Yashwanthpur Paoat,
Bangalare.

z. Commander Works Engineers (Air Force], Bowenpally (Post), Secunderabad -

CO0011.

The Garrison Enginser, Air Force Academy, Dundigul. Hyderabard - 043,

-.RESPONDENTS

.

Application under Seclion 11 (5) of the Arbitration and Concliation Act, 1996
anc Scheme of Appointment of Arbitrator praving that in the circumstances staied in
the affidavit filed therewith, the High Court may be pleased to appoint an Arbitrator
o reanlve the disputes hatwaan tha paries which armese under the Agreement
CAND, CWEAFRISVAFAAT dated 12-08-2010 as per the Section 11 (5) of

arbitration ang Concilation Aact, 1998 and rules framed thare undar,

This Application caming on for haaring, upon perssing the petition and aftidavit
Med in support thareof and upoh hearing the arguments of S0 Somancal
YVensateswarlu, Advosate for the Apoellant and of Sr M. Rajoshwara Rao, Assistant

Soleciter General. for the Responcents.

The Court made the following ORDER:



THE HON’ELE SRI JUSTICE A RAJASHEKER REDDY

ARBITRATION APPLICATION No.150 of 2016

ORDER:

[y

This Arbitration Application is filed under Scection [ (5) of
the Arbitration and Concilistion Act, 19496 [for short, ‘the Act]
by the applicant secking to appoint an Arbitralor for resclution
of dispures between the parties as per Agreement 04

No CWE/AF (B)/AFASLT, dated 18.08.2010.

2. The case of the applicant is that the respondents entered
inw an agreement vide CA No CWE/AF[S)/AFA/ 1T, dated
15,08 2010, for improvement of sports infrastructure and repair
to reof treatment for certain OTM Acen in Tech Area, Hyvderabad
with the applicant. The applicant completed the work and
handed over the same to the respondents. Being salisficd with
the work done by the applicant, the respondents again allotted
addibional sites 1o the applicant for renovation stating Lhat
payinents would be made separatelv. Believing the respondents,
the applicant completed the extra work entrusted ta it. |1 is
submitted that the applicant made numerous allemnpts to get
Lhe payment releascd for the additional worlk done, but an aone
pretext or other, respondents are postponing the same and on
persistent demands, respondents revealed that the said ilems
used for additional renovalion are not scheduled items, and as
such they are unahle to make pavments.,  Thereafter, the

Applicant issued notee, dated 30,02.2013, to the 1+ respondent
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seeking for appomtment of an arbitrator as per conditions 70
and 71 of [AFW -2249 within 30 days, When the applicant tried
to contact the respondents to setfle the disputes amicably,
respondents  started jgnonng the phone calls. Henee, the
applicant liled an application, dated 15.05.2013 belore the 3id
respondent  informing  abeur  their indifference  and
unresponsiveness, tn which there has heen no  reply.
Thereafter, the applicant agamm sent & legal notice, dated
20,12, 2013 to the ls respondenl inumatng the respondents
about nominating an arbitrator as per conditdons 70 and 71 of
[AFW -2249 to resolve the disputes/claims raised therein, for
which there has been no reply from the respondents. The
applicant further submits that as per the terms of agreement
between the parties, the applicant had [ullilled its obligation by
completing the entrusted renevalion work, [or which the
respondents ought o make payments as per Lhe agreed lerms,
Lofortunately the respondents sare nol making pavinenls,
Therefore, the respondents have commitled breach of the
agreement by not making the payments, Since the respondents
arc wrongfully denyving the payments, to which they owe o the
applicant lawlully, the applicant filed (.P.ha.575 of 2014 hefore
learned Distriel Judge, Ranga Reddy Distnict, for appointment
of commissioner to inspect the work sile and make note of the
phvsical features of the work site, since the respondenls arc
bying to make alterations in the wark site in order to evade

rnaking payrnents for the above said dispute. The attempts of
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the applcant did not evoke any response aric the applicant has
no other alternalive except sceking for appuintment of arbitralor
withh o view to adjudicate the above mentioned dispute and

ponsider the claim of the applicant,

i 8 Respondents filed counter stating that the applicant had
sigmed the final bill without specific claims and also sigrned "MNo
further claim® ceruficate at the time of submission of Final Bill
and accordingly {inal bill amount. wis received by the applicant
without arny prolest. As per condition 65 ol IAFW-224% ((3eneral
Conditions of Contracts), forming  partt of the eontract
agresment, no farther claims shall be made by the applicanl
afler submission of final bill and shall be deemed to have becn
waived and extinguished and nltumalely soupht for dismissal of

the application.

4 Heard (he learned counsel for the applicant and
9ri N.Rajeshwar Rao, learned Assistant Solicitor General [or the

resporidents.

3 Lesmed counsel for the applicant would sulbmil thal
though respondents admitted i the counter that the applicant
har carried exlra work, the respondonts intentionally dicd not
relosse the pavment for the  additional work  done  and
pustponing the same on one preiext or sther. Only on the
agstrance given by the respondents that Lhey will pay tho exrra
cost lor extra, work, the applivant had undertaken the extra

warle, That the respondents have nel disputed about ex18{ence

L
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nf arbitration clause. That the scope of enguiry under Scolion
11 i6) of the Act is very limited and merits and demerits of the
claims cannot be considered in this application. o support of
his contention, ne placed reliance on & Judgment of the Apex
C:ours in National Insurance Company Limited v. BM/s.

Eoghara Polyfab Private Limited!

= On the other hand, Sri N.Rajeshwar Rao, learned counsel
lor the respondents would submit thal the applicant submitied
final bill without specilic claim/ protest and “ho further claim
cortificale”™ was signed by the applicant at the nme ol
submission of final bill, therelore, accord and satisfaction has
been fulfilled as per Scetion 63 of the Indian Contract Act. He
[urthier submilled thal as per condition ho.B5 of [AFW 2249
forming part of the contract agreement, no [urther claim shall
be made by the applicant (contractor] aller submission of final
hill. He further submitted thal there is no arhitral dispute n
referring the arbitration clause. In support of his contenbion, he
placed reliance on a Judgment of the Apex Court n Mfs P.K

Ramalah & Co v. Chairman and Managing Director, NTPC=.

i In view of rival contentions of both Lthe parties, the points
Lhat arise Jor consideration in this application are:

1| Whether there (s acenrd and final sausfaclon as
pleaded by the respondents through Lhe Final Bill, as
pleaded by the respondents in terms ol Condition
Mabh of JAFW 2249 (OCC), can be valid ground to
dizmiss the applhication?

L2009 (13 SCC 367
SO Bl 2 Buproe Conr Coses |26
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2) Whetlher the applicant prima [acie established cosrcion
and undue influence 1 signing the Final Bill?
8,  POINTS 1 & 2:

Admittedly, the applicant entered  Inlo  oontracl
agreement vide CA No.CWE/AF(S]/AFATT, dated 18.08.2010,
for improvement of sports infrastrueture and repar to roof
tn:aLmen.r far certain OTM Accn in Tech Area, Hyderabad, and
that the said work had heen completed by the applicant as per
the lerms and conditions of the Contract Agrecment and Final
Bill nresented by the applicant was paid by the respondents and
‘mo further claim’ certificate was also signed by the applicant.
During the course of exccution of said work, on the roguest
made by (he respondents, the applicant states that he hacd
attended extra work, but same is disputed by the respondents
arid savs all amounts are paid and only after a period of twao
vears subsequently, the applicant addressed letter dated
30.03.2013 for appuintment of an arbitrator within 30 days.
For the =ake of convenience, the said letter is extracted

hereuinder:

“To: J0.03,2013

Tha Chicf Engineer (Alr Farce]
Militzry Ernginesar Scrvicss
Mo.2, DC Area, MES Road
Yeshwanthour Post
Hanpolore-z600 022

[JeaT Hir.
Sty Appocntmenl ol Arbiceator-Heg.
el Improvements to Spoerls Infrastructore and repodrs

Ta Roof Treatinent to cereain (XM Acen i OWE AR 5|/
AFAS 1T of 2010-2011.

M e
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Fleaze troat this lotter as a noiice under copdition 70 d 71 of TAFW-
2244,
il appont an Arbitcator within 20 davs.

Thanking you.

Yenars faithitully,
For Sroe Vishnu Construclons
adf
MENL BAHLU
Fropristar

ooy Lo
Commander Works Engineer (Alr Foree)
Bowenpally Post
Secunderabad - Z00 0117

A perusal of the aferesaid lerrer addressed by the
applicant to the 1% respondent goes to show that the applicant
simply relerred to the improvements to sporls infrastracture
and repairs to Roof Treatment to certain OTM Acen in Tech Area
at AlA Hyderabad and straighl away regquested to appoint an
arbitrator within 30 davs, There is no mention aboul the works
done by Llhe applicant ie., improvemenls LW SPOrCs
infrastriucture  and repairs outside the scvope of contract
agreement with the respondents.  Withoul mentioning anything
with regard to the alleged payments lowards extra worle by the
respondents, the applicanl straight away issued notice invoking
arhitration clauses 70 & 71 of [AFW 224%. That apart, 1t was
the specific allegavon o the lsarned counsel for the applicant
thal the amoeunt under Final Bill was paid under cocrcion and
undue influence, withmit mentioning the addiliens/allerations,
as agreed by ithe respondents.  But, the said coercion and
undue-influence as alleged by the applicant against respondonts

was neither pleaded in any of the correspondence by the
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applicant nor was specilically adveried to in the notice inveking
arbitration,  Even while invoking arhitration clauses VO & 71
under TAFW 2249 by notice dated 30.03.2013, he did nor
mention about the alleged coercion and zndue influence by the
respondents while making payments under Final Bill.  Thar
apart, in the suhsequent correspondence by the applicant in
letter dated 15.05.2013, there is no whisper ahout the alleged
vocroion &nd undue influence.  The applicant raised such plea
only in Lhe affidavit filed in support of this application. It is also
pertinenl w nole here that there is no correspondence by the
applicanl with lhe respondents with regard to alleged coercion
and undue mlluence.  Except making hald statement in the
allidavil, no factual foundation is laid by the applicant either in

the pleadings or in Lthe correspondence with the respondents,

¥, That aparl, though 1t 15 stated that the applicant filed OP
Mo 3o of 2014 on the [file of District Judge, R.E.Districr,
L.B.Nagar, for appointment of commissioner lo inspect the work

site and make note of the physical [caturcs to the work =ite,

there is nothing on recard to show the progress in that case.

10, Il 1s pertinent to note that the applicant lailled Lo ciler any
plaugible explanalion for not raising the issue of coercion and
undue influence immediately aller payment under Final Bill. As
already observed supra, the applicant, alter receiving the
payments under Final Bill, had signed ‘ne lurther claim’

certificate. Since the [ull and final pavment is made in the Final
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Bill and the applicant signed ‘no further claim’ certificate, as the
arbitration application is liable to be dismisscd on that ground
alone, since the applicant signed the same without any
nrotest/objeclion, A party, who comes Le the court, must commes
with clean hands, When fraud, undue influence and cocrcion s
pleaded, at least some factual foundation must be laid in the
nieadings, which is lacking. In the present application, by way
of passing reference made allegations ol undue influence and
coereion, as such, this application is liable to be dismissed un
that ground alone, When once there is full and final
salislaction, there exists no arbitral dispute, as  rightly

contended by the learned counsel lor the respondents.

11. Since invocation of arbitraldon is prior tn Amendment Act,
20015, the provisions of said Act, 2015 are nol applicable to
such arbitral proceedings which have commenced in terms of
the provisions of Section 21 of the Principal Act, unless
otherwise agreed by the parties. (see Union of India vs. Parmar
Construction Company (2019} 15 SCC 682 The aforesaid
principle was followed in the case of Union of India v. Pradecp
Vinod Construction Company reported in 2020 (2) SCC
464. While considering an application an application under
Seelien 1146) of the Act, the Hon'ble Supreme Court held that if
the party is unable to establish a claim of undue milucnee or
tranid, or appears to be lacking in credibility, it is nol open 1o
the Court Lo reler the dispute to arbitrution. [see ONGC

Mangalore Petrochemicals v. ANS Constructions Limited
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2018 (3) 8CC 373). A bald plea of undue influence is ot
sillicient, the applicant has to establish a prima facic case in
arder to be entitled to be reforred 1o arbitration. Without
eslablishing the prima facie case, fraud and undue nxfluence by
placing marerial on record, applicant is nol entitled lor referring
the matler to the arbitration. [see New India Assurance
Company Limited v. Genus Power Infrastructure Limited
(2015) 2 SCC 424). When once one of the parties adopts a
path of full understanding and exccutes g document  in
turtherance of the same, it is not open 1o him to lake recourse
of arbitration thereafier. (see Wapcos Limited v. Salma Dam
Joint Venture reported in 2020 (3] BCC 169[2019 SCC

Online 1464).

12, In National Insurance Co., Limited v. Boghara Polyfab
Private Limited (supra), the Hon'ble Supreme Court has
enunciated three categories of issues that may arise where the
intervention of the Court is solght for appointment of an
arbitral Tribunal in an application under Soction 11 of tHe Act

Para 17 of the szid decision reads as fallows; -

17 Where the inlervention of the Court s souckt jor
npp_r-u:l'.ﬂfr'* af an Arbitrad Tribunal wimder Seetian 11, the dung

2 the Ohdef Justice or his designare is defined in S8BP & Co.
Thiz Court identified and segrogoled the prelinminary eaues thal
miay wese for consideralion in an arplication under Section )
of the At intn throe -:"':'IE'QLI:'"EH that i i) issues which the O “hist
Justice ar his Dezignale s baund o dec wley () lzsues which Le
van also decide, thot is (ssues et e may choose o deolds,
and (i) ssues which should be left to the Arbitra! et o
denids,

7.0 The wsaney (first calegory) whish Chiey dustioe his

sdesignate will have (o decide are;
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izl Whether the pary meking the apoiloation Ros pErroRniuE
the gporopriate High Cou,

e Whethar there s an arbitrabion agreement ana 1hether the
parly who fos applied under Section 11 of the Aot 05 @ peny i@ stk
£ sprasmeant,

170 The ssues jsecond category) which e Dhisl Justice/ s
designate may choose o decide (or leave tham o the doaisinon of the
arbitrad b iy e

fi) Whelher the clom i3 a dead [long beprred) clalon e

st Sinim,

fly) Whether the pares haove conclivded the contraely Ivansaciion oy
vecording  satisfaction of thelr muwual mghts ang obfigation or N
racaiving Uhe [inod pagment wathou? olyjisction,

179 The issues fthird colegory) which the Chiaf Jushes/ his
designaie shaodd leave exclusivaly to the urbiiral ikl wee !

i Whether a olgim made [alls withun the arintration siose fus
Jfor ewample, o matter which & reserved fur el demsnr w o a
depeariznental muthariy and eccapren or exchuded fram arblraticn,

i) Meris or ang olaim munlved O the arbitrebon.. "

Even according to the principle laid down in the aloresaid
judgment, which is relicd on by the learned counsel for the
petitioner, n the second category, it is clarified that those
issues can cither be decided by the Chiel .Justice or his
designale may choose to decide or leave them o the decision af
the arbirral tribunal with regard to whether the claim is a cead
flong barred) claim or a live ¢laim and whether the parlies have
conchided the conlracty transaction by recording salisfaction of
their mutual rights and obligation or by receiving the final
payment without objection. In this case, the respondents have
taken plea with regard Lo Iall and final setlement by way Final
Bill and the applicant pleaded undue influence and coercion,
bt failed to prinug foole establish the same, as such, this Court
ook up that issue and found that there is [ull and final

satisfaction. -



YRR
51 1500 2006

13. In the decision relied upon by the leamed counsel for the
respondents in Mfs P.K Ramaiah & Co's case ([supra), the
Hon'hle Apex Courl held that if accord and salisfaction is
established, noe  arbitral dispute exists  lor referring to

arbitration.

14, In view of above lacts and circumstances, there is no merit
i the Arbitration Application.  Accordingly, the same is
dismissed, There shall be no order as to costs, As a sequel
thereto, miscellaneous petitions, if any, pending shall stand

cloged,
ap/- M.SANTH! VARDHANI
JOINT REGISTRAR

1

ISR 5 EL':TIEEI'N OFFICER

TD- i - . L HIN "'r_ﬂfl rUF'UCl
: » manchi Venkateswarle, Advocsis | _ e
12 g:: EE I{E:- g: ﬁm Rajeshwar Ran, Assistant Salicitor Gengral, High Court for the
' oigta of Telangana, st Hyderabad. [CPUC]

3. Twn D Copias,

il
K



HIGH COURT

DATED:30/06/2020

ORDER

ARB.APPL.No.150 of 2016

DISMISSING THE ARBITRATION APPLICATION.



