Bail 3lip:= The Patitioner ! Accused was directed t

the High Court dated 10-09-2015 in Crl.A. M.P. No.1

IN THE HIGH COURT FOR THE S
AT HYDERAB

SATURDAY THE TWENTY NINTH
TWO THOUSAND AND

PRESENT

THE HON'BLE THE CHIEF JUSTICE SRl RA

AND
THE HON'BLE SRl JUSTICE A.

RIMINAL APPEAL Nos : 1240 O

be released on bail by the Order of
91 of 2015 in Crl.A.No.1240 of 2015

TE OF TELANGANA
(1]

DAY OF FEERUARY
TWENTY

[GHVENDRA SINGH CHAUHAN

LBHISHEK REDDY

r

F 2012 AND 3 OF 2013

Crl.A. No. 1240 of 2012

Appeal Under Section 374 {2 of Coda of C

minal Pracedurs ageinst the Judgment

dlatad 15-12-2017 in 2.5, Mo 29 af 2010 an 1he lile ofithe Court of the | X Additionz] District and
Sessicns Judge (FTC) Ranga Reddy Disirict at L.B. Nggar, Hyderabad.

Betwean:

Musthas Ahmed Khan, {(A-1) 5o Lale Mahaboob

Hhan, Qoo Besl Estate Business, Rio

H. Mo 18-1-360/22/80, Gulshan lgbal Colony, Balanagat, Chandrayanagulla, Hyderahad,

. PETIT]

AMND

State of Andhra Pradesh, reprasented by ils Publbc Pro

Counseal for the Appellant: SMT C. VASUNDHARA R

Counsel for the Respandant: THE PUBLIC PROSE(

CRL.A. No. 3 OF 2013

Appeal Under Section 274 (2) of Code of C

dated DE-12-2072 in S.C. Mo, 78 of 2010 on tha file of]

ONER | ACCUSED NO.1 f APPELLANT

acutor, High Courl, Hydarabad
RESPONDENT/ COMPLAINANT
EDDY

UTOR

fminal Procedurs against the Judgment
na Courl of the I¥ Additianal Gislrist and

Seszions Judge (FTC) Ranga Roddy District a1 LB, Nagar, Hyderabad.

Eetween;

MMohzmmed Haji

Fasha @ Hajes, Sfo. KMohamn

hied  Moinuddin, Oco Salesman, Rio.

Mesasatinagar, Phoolbagh, Chandrayvanagutta, Hyderalad

AND

-APPELLANT! ACCUSED NO. 2

Slale of AP, repragented by the Police of P53, Vanasthalipuram, through Publiz Prosacilor,

High Court of AF,, Hyderabad.

Counsel for the Appellant: SRI MOHD SHAFIU

Counsel for the Respondent: THE PUELIC PRO

RESPONDENT/PROSECUTION
JDIN

SECUTOR

THE COURT MADE THE FOLLOWING COMMON JUDGMENT:
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Boll thess appeals, namely Criminal Appsal No 1240 of
A012 and Crindnal Appeal No.3 of 2013, erise rom the samg
impugned judgmnent, dated 035.12.2012, passed by the learmned IX
Additional District and Sessions Judge (FTC), Ranga Reddy District
at L.B.MNagar, Hyderabad, Therelore, they are being decided by this
common judgmant.

By the mpugned judgment, while the appeilact in Crmanal
Appeal Moo 1240 of 2012 [FA-1%, for short) has been convicted for
offences under Secrions 30%, 379, 201 LIPC, he has bocen
sentenced to undergo rigorous nmprisonment for life, imposcd with
a finec of Re |, 000/ and to underge migorous jmprisonment o
tncee monthsan delaslt thereol, for offence under Saetion 302 TPC;
hie has been senterced Lo undergo ngorous imprisciament Tur three
vears, for offence under Section 379 TPC; he has heen sentenced o
undergo nigorcas imprisonment for seven vears, lmposed with a
fine af Rs. 1,000 /- and to undergo rigorous imprischiment for throo
menths in delaulit thereof, Tor offence undes Section 201 TRC, Al
the sentences qua A-1 were directed to run concurrétthe.

The appellant in Criminal Appeal Nod of 2013 (*A-2", for
sbarth, on e other hand, has been convcied Tor oflfence under
Sechion 201 [PC read with Section 302 IPC, and has been
scntenced to wadergo rigorous imprisonment for 2 perod of soven
vears, imposed with 2 Ime of Hs 1,000/-, and to vhneergo cigorons
imprisonment or three months, in default thereof  He has been
tarther senienced o undergo rigorous imprisonment for nine
menths for the offence under Section 201 IPC read with 379 [PC,

Both the sentences were directed to run concurrentls
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Briefly, the facts of the case are fthat on 26.01.200%, around

12:10 PM, M. Ruvinder Reddy [P,W. 1]
with the Police Station, Vanasthalipurd
his brother, Munugals Narsi Feddy @
engaged in real estale business, left |

order to ohiain ac agreement for a plot

house, he informed his wife, M. Padnini (FW.2), lhat he

carrying an amount of Rs.1,50,000/ -

brother has not retumed to the hotse.

returned even an the next day maorning.

the call made o the mobile of kis bro

necessary action, Upon the said conpplaint, &

lodged & complaint (Ex.P. 1)
m. wiherem he claimed that
Narisimha Reddy, whe was
e house on 23,01.2019 in

from A-1. While leaving the

Wias
£ T 1 i
HBut, ever sinee then, his
In fact, he
There was no response for
hier.

Therelure, he sought

formal FIR was

chalked out by the police, for man-misgirg case, and entrusred (he

mvestigation to Mr. Y. Venkatnaravana
According to the prosecution, or
AM, A-1 was arrcsted at Bandameedipg
Districl.
instance of A-1, the police had recow
phoneé, without 5IM card, and a motor
the deceased.
In order 1o establish its casc,
thirtecen wilnesses, submitted nine do
articles helore the learned

evidence, @as menlioned hercmahov

convicted and sentenced both A-1 an

appeals belore this Courl.

triml oo,

[P, 100,

QF.02.2008, aroguarx] 5:00

i village, Mahaboobnagar

Moreover, during the courge of investigation, at the

ered Rs.55,000/-, one cell

cvele allegedly belonging o

the prosccubiom exesrmmined
iments, and produccd five
After approciating Lhe

the learned Tribunal

=

A2 Henee, bolth Lhese

Ma, O Vasundhara Reddy, the larned counsel for A-1, has

raised the following contentions before fhis Courl:-
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Firstly  |be ontice ¢RSC 1% pamed or clroamst al ex

However, the prosecuton has [a ilcd 1o cstablish its casc, evel o0
ibe hasis of the preponderance of evidence, against -l

Zecoridly the prosecution has heaaly relied upon the allepsd
confession made by A-1, while he was in oolice custady. However,
‘he said confession canmot be read agamst A-L, cxcept tor Lhe
lirrited exient of discovery of fact under Qecrion 27 of the Evidénce
Ac . Thercfore. the entire story of the proseculion, slaiming that it
iz A-1, whe took |he deceased to his howse, killed him o nis
house, disposed of his body thereafter in a dzst bin, and hurnt his
body, cannol be read sgainst A-1. It is only the discovery ol Tact
urder Scotion 27 ol the Evidenee Aot which can e read sgainst
L

Thircly, the presecutton has claimed that Blood samples
wers lifted from che scone of offence. However, the iting ol the
alood samples *s shrouded in mystery,  For, the orosecunon has
Tailed to examine the scicntific offoer, who had (ited the blood
satiples, Thersfore, lhe prosecutlion has withiheld a imaterizl
wilness  Irom the purview of the trial Cowrt. Hence, the
withholding ol the material witness shouwld be rad adversely
against the proscoution. Morcover, the place from wnere the bleod
samples were Jifted s unclear. According o P, Madhumohan
(PO 13 the Investipaling Ollheer, the Bood samales were iited
from & windowpane, after the Dlood samples were wiped with &
clhilh. Ful, according (o the panchenama (T P.A} The Dloodsiams
were lifted trom the wall.  Further, accosding o the lesrned
counsel, curicusly, N. Rajani Kanth [PW.E], the réonvery wilness,
1% absolutely s1cnt m his testimeny with regard oo the lifting ol the

blood samples from the scene of The enme, Therefore, exeept for



the statement ol P. Madhumohan
Officer, there is no cogent and convin

the: lifting of the blood samples.
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(P.W.12), the Invesligating

ing cvidence with regard to

Fourihly, although the prosecutipn has relied upon the DNA

report (Ex.P.9), in order (o establish t
from the scene of the crime containesd
parents of the dececased, but.even the 1
not been exarmined.
heen withheld by the prosecution,
shonald be drawn against the proseculi
of the bleod samples i1z shrouded, ev
lomes all s significance. Thus, the &
samples [rom the scene of the crime
alleged crime.

Fifthlv, although the prosecution

recovered at the mnstance of A-1, si

subjected to an FSL examination, sinog

hat the blood samples lifted

he same NS as that of the

arents of the deceased have

Hence apam,; the material witnesses have

Thus, sn adverse lnference

m. Since the very roccovery

P the DNA report (Ex.P.9)

leged recovery of the blood
fails o connect A-1 1o the
claims that aniton rod was

noe the ko rod was not

there 15 no blood recovered

onn the iron rod, the mere recovery of gn ron Tod 18 an irrelevant

fact. For, the recovery does not connec

Sixthly, similarly, alchough the py
phone was recovered al the mstance «
subjected 1o Test Identiflication Paradg
prosecution did have the availabbty of
the decoased. Therelore, even this: red
arud is an irrelevant fact,

Lastly, even if the police had
atlegedly helonging o the deceased, th
identified by the wife or the brother of

o the deceased. Moreover, the prosect

A-1 to the alleged crime.
oscoution claims that 5 aell
A-1,

I: the same Was never

, despite the {dct that the

he weafe, wred the brotherd of

overy loses its significance

recovered a motor cvele,
» said molor cycle wes not
fthe dooceased, as belonging

tion has not produccd any
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documentary evidence to show that the motor cyole was, indeed,
registered i che name of the deceased. Thereflore, sven the said
recovery, sllepedly st the instance of A-1, is an ircelevant fact
Henee, the prosecittion has miserably failed to establish its case
asaimnst A-1

Mr. Mohid Bhaflinddin, the learncd counscl for A-2, has
edopted the arsuments of Ms: €. Vasundhara Recdy, the learned
counsel fm-A-1. He has further plerded that as lar as A-D s
concernsd, Laere is ne cogent and convineing evidence o establish
the fact that he had helped A-1 in disposing of tae bady of the
deceascd. Thus, A-2 could not have been convicted for effice under
Sechion 201 TP,

Cire the npther hand, Mso Juveadi Soides:, the learned
Additional Pubic Prosecutor, has vehemently comaercded thal prior
to leaving his house, the deceased had informed hiz wite (POW.2)
that he had a meeting with A-1 and that he was carmpeing
Rs 1,350,000 /- Subscquently, the pelice bheed recovered
Rs. 30,00C/- [rom thce possession of A l.  Thus, treating his
stalement to the wiie as a dying declaration, the learned trial Courl
is justilied i tresting his statement as a linking evidence o
convicl A-1 o olfence under Seetion 302 IPC.  Moreover, lhe
testimony of M. Padmini [PW.2) was further corroborated by the
testimony of M. Havinder Reddy (PW, 1),

secondly, according to the M. Padmini (BW 21, when the
witness Lrienl o contact A-1, his mohile was switched off, and he
wids untraceable. Furthermore, according to the prosecudon, A-1
wes arresled on 07.02.2009 and, that wo, in Mahaboobhnagar

Districe, Thus, he absconded from the scene of erlie, alier having
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allegedly committed the murder. Thel

Lhe scene of erime clearly reveals his g
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fefore, his absconding from

biloy .

Thirdly, the blood samples were fifted by the pulice from the

apartment ol A-1. According 10 the F

Sl report (Ex 9, the DMNA

and the blood samples match the PNA of the parents of the

deccased.
decessed was lastly scen in the apartn
was commitied. Desplte the fact that
collected from his apartment, A-1 has
under Section 106 of the Exnidence Act

chischarge a burden, which has shif

Therefore, there was a dinching evidence that the

ot of A-1 where the crime

the said blond sample was

ot offered anv explanation,

Therefore, he has failed to

ed upon him, during the

course of the tral, Henoe, s silence afso pomtes to his guilt,

Thirdly, the prosecution has alse succeeded in establishing

the fact that the Iron rod was recoverc
has frther succeeded 1in estabhshing &
belonging to the deceased was recove

-'\_

Therefare, the prosccution has well o

H at the instance of A-1. It
hie fact thal the motor ovele

fedd at the instance of A-1.

stablished ity casc agains:t

A-1 and A-2. For, all the links in fhe chan undrringly point

towards the puilt of A-L and A-2.

Heriee the learned Additional

Public Prosccutor has supported the impugned judgment.

Heard ihe leamed counsel [or

impugned judgment, and examined (he

M. Ravinder Redddy (P.W.1) info

the parties, perused the
e,

Frived the Coliet below that

"‘Munugaila Narsireddy is my elder brolfer. Aboul o geor ago, my

elder brother leff the house but, he did n

While leaving the house he took R
procecded 1o one Musthag m connectio

There was no response from hum even

was found swilched off. Therefore, I 3

ot turk up even it the night.

F 1,80, 000/ and  he was
p o1l Phe el estate denl
i1 the night and his mobile

resented o report to police,




AL LANS

CRTAL AL P oA e W g A nr

My rapart s Ex PI. About 10 days after my report. | came to know
that my brother wus Ridlled and his dead body wias Baeat to ashes,
Polive examined me”.

Similarly, M. Padmini (I.W.2) informed the Courl belaw that
“revy Mastand Narsimaoreddy use fo do real estals ousiness. On
25-01-2009, n the evening time my husbond fola me that one
Musthag had real estafe transactions wunth im ke weod o sellle the
derl and eft the Rouse by taking 1500000 with ke Te left the
Howse an his motor bike bearing AP28 AF 3238, While leaving the
house he s on oream eolour shart, biock colour pants. He was
foviig one goid chain, Sinee my husband did not toen wp 1 tried 1o
comtaci A on s phane, bue, 1 found his mabile wwas sugiched off
Swmos my husband told me that he was procecding ro meet ane
Musthon T osecorched for s mobile number [ traced the mobile
rierrber of Musthog,. Bul, when [ tned to conlael soa Mesthag thoat
phone was o found suniched off. 1 have informed about the
milssirg o Hreshand toomy poarents aod PR, PWT presented o
report fo police Ahoul 8 doys there afller Tomme G0 raone theat mg
wishand was ro mare. Police examined me.”

Thus, dceordimg (o both the witnesses, al the time of leaving
the house, the deceased did lnform his wife that he was poing 1o
meel A-1, Therefore, the said statement can certainly be treated as
his dving dec aration.  However, the mers staierent that the
deceased was aboul to go and meet @ person, Muschag, canpol be
e sole basis for convicting A-1, until and unless the prosecution
succeesds 10 producing cogent and convineing evidenoe as other

finks in the chain of circumstances.



Therelore, the isyue belore this
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Court is whether thers are

sulficienl hinks n the chain of cigjeumstances, which would
unerringly poinl towsrds the guailt of A-] or not?

The prosecution has made muchjol ke fret that not only the
blood samples were lifted from the scere of the crime, bul even the
[AMNA Teport clearly establishes that |the blood belongs o the
deceased, According n the panchgname [Fx,P.5), the blood
samples were lifted from the wall But, according wa P,

Madhumohan {P.W.12|, the blood samples were lifted from the

windowpane. Although this seems

the case of the prosecution, but s
(P.W.B), the recovery witness, is absoly
of any blood samples cither from thy
glags. Accordms 1o his  lesGimony
Vanasthalipuram called me and one Sa

station”, Furthermore, according 1o thi

cortlessional statement before the polid

police that he had “cleaned” the blood

be a minor contradiction in
prisingly N, Hajam Kanth
jrely silent abour the lifting
wall or from the window
“or 0G-02-20009, police
yanarayana reddy to potice
s walniess, A-1 had rmade s

e wherein he informned the

tains on the sols and kept

the Bloodstained] clothes atl the house of his “fatherin-law”. In his

examination-in-chief, he does not revg

wad recoverd any blood samples from
hizs cross-cxamination, he stated that ®

potice did not do anytaing in muy pre

al the fact that the police

the house of A-1. Even 1o

reent showing the safa the

Fenee.  The pohce did nat

remnove any portion of the cover of the Jaid sofa by cuttiing 1t m my

presence.” Therefore, it is unclear a

samples were lifted by the police.

Interestingly, the prosecution hias

officer who had lified the blood samp

+ o wherelrom (ke hlood

not exarmined the scientilic

ks [rom the house of A-1.

Therefore, the prosecution has withheld a material wilness
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Hermes, an adverse infercnce has to be drawn agamst the
progecution. [t case the scientfic officer were to oo produced by
the prosecution, he would have deposed apainst he prosecution
irseldl.

Morcoscr. the proscoution has heawvily reliee cn the FSL
Report (Ex.P.9) o stress on the fact that the blood samples were
collected fiom che housc A-1, and theo DNA therein match the DNA
of the parcnts of the deceased. Bul the facl remains (et even the
parents  of the deceased have not been examuned by the
[rses Ao, Therefore, again the proseculion has withheld
material witnesscs frem the trial Court. Thus agesin, an adverse
mference has to be drawn against the prosecution. Ferhaps, if the
parents were examined by the prosecution, they would not have
supported the case of the prosecution that any blood samples were
taken from thein in erder to carry out the DNA identiboation

In the light of the fact that neither the scientilic officer, nor
thc parcnts of the deceascd have been cxamined as withesses, the
FEL Report |[Ex.P.9) loses its significance.  For, 11 15 unknown
where [he hlood samples of the deceased were picked up from, and
whether the blood samples of the parents eof the ceceased were
Laken or not? Therefors, the mere report, which ciams that there
15 a matckhing of the rwo blood samples, Ioses s veracily and
significanceo

The prosccution has, of course, relicd on the recovery of the
cell phone allegedly belonping to the deceased, However, the said
cell phone has qever been subjected to a Test Identificniion Parade,
despite the fact that the police had the availability of M. Ravinder
Reddy [P 1], the brother of the deceased, ard M. Padmin

[FA.2), the wile of the deceased. Bince naither of these witnossos



have ever identified the cell phone, so 4
as belonging to the deceased, the mer
an irrelevant facl.

Likewise, even if the prosecution
tvele belonging to the decessed was
A1, even the said motor cvele has ne
M. Ravinder Reddy {P.W.1), the bLrot
M. Padmini (P.W.2), the wifc of rhe
prosecution has not produced any

L

could have heen collecied oy the

1
iRl

eslablish the

instance of A-1, was in fzcr regisrered |

Therctore, even the documentary evide

that the molor cyeld,

: W AN
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coovered from the appellant,

> recovery of a cell phone is

has claimed that the motor
ceoversd at the instance of
‘er been jdentified either by

n
=

per af the deceased, or by

decensed,  Mareover, the

wumcntary. evidences, which

ogional Transport Office 1o

allepedly recovercd at the
1 the narme of the deceased,

o, whict would have been

helpiul to the prosecution, is conspicudusly missing,

Furthermore, although the prog

had recovered an iron road at the inst

nas never been subjected to FBL exar

not connect A-1 to the alleged crime.

Lastly, it is settled principle of |

A-1 eannot be read as an ineriming

Therefore, even if A-1 was arrested on

eculion claims that police
dnce of A-1, as the said rod

instion, the recovery does

w that mere absconding of
fing evidence against him

702 2009, 1.e almost alter

thirteen dayes of the incident, and thit (oo 1in the village of his

cousimn swsler; the said [act does not rg

mind of A-1.

As far as A-2 is conecerned, tha p

cessacily poinl o Lhe gutlty

mpseculion has nol prodoced

Any convircing evidence to establish the fact that A 2 had helped

A-1 in disposing of the dead body of |

has  been  convicled merely  on

MNeedlesstosey, the prosecution has

5N

be deceased, Therefore, A-2

irmises  and  conjectures,

b cover the long distance
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hetweer “may Letrus” and "must be erue”. However, m the crse of
A-2 the progecution has failed 10 cover the goid diztenes. Henooe,
He craviction ane sentence of A-2 is legally untenstle.

Bar thie ceascns stated above, both hese erimunal sppeals
are, hereby, allowed.

Tre snnvicton and scntence recotded against the appelant
th-1) in Crimunal Appeal No 1240 ef 2012 by the learned. IX
seddivanal [siriet and Sessions Judge (FTC), Rangs Heday Distect
at LB Magar, wids judgment dered 03,12.3012 m 5.C.No24 ol
2010, Tar ¢fferees punishalle under Sectlons A02 370, 201 [Py
are hereby sotoaside.. Since the sppellant (A-1) i= incarcerated in
jail, he shaill be ser = liberty fortawith, if not wantec noany other

Trne conviction and sentence recorded gpeinst the appelian:

(A2 i Oriminal Apoeal Nood af 2073 by the learnéed T-Additional

[H=tric: ano Sesslons Juadge (FTCL Ranga Rodoy  [istricl al
L. B Napar, wdejudpmert dated 05, 122012 in 8.0 Na 25 of 2010
e alfenss patsnable under Scetion 200 read vt Sections U2
279 1P, are Ferehy sel aside: Since the-appellant (A-2) 35 0n pail,
s batl Bonds shall gland discharged,

S0-B GANGADHAR RAD
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SECTION OFFICER

To,

1, The X Addilticnal Districl and Sessicns Judge (FTC), Ranga Reddy Districl
ai L.B. Magar, Hyd=rabad.
The ¥l Metmpolitan Magistrate, Hayathnagar, Ranga Feddy District
Tha Station House Officer, Vanasthalipuram Pelice Siatian, Ranga
Readoy Doatrict
Tra Supanntendent, Central Prisen, Cherlapally, Rangs Reddy District
Tne Superniendert, Central Prison, Warangal
Twiz GCs to Fublic Prosecutor, High Court for the State of Talangana &t
Hydsrazad, (JUT)
One CC e 3mt O, Vasundhara Reddy, Advocale {OPUC
Cne GO o 2n Mohd. Shafiuddin. Advecate (OPLIC)
Tweo .0 Coplas

£ 1

L B o %

=

el

'-un' Fl

n
g



HIGH COURT

DATED:29/02/2020
s
fr 1T e
"'3‘._1 & %
JUDGMENT o el

CRL.A.Nos.1240 of 2012 & 3 OF'2013

ALLOWING BOTH THE CRIMINAL APPEALS
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