
Between:

AND

AND

State of A.P., re
High Court of A.

THE COURT MADE THE FOLLOWING COMMO JUDGMENT:

Bail Slip:- The Petitioner / Accused was directed t be released on bail by the Order of
51 of 2015 in Crl.A.No.1240 of 2015the High Court dated '10-09-2015 in Crl.A. M.P. No.1

IN THE HIGH COURT FOR THE S TE OF TELANGANA
AT HYDERAB D

SATURDAY THE TWENTY NINT DAY OF FEBRUARY
TWENTYTWO THOUSAND AN

THE HON'BLE THE CHIEF JUSTICE SRI R
AND

HVENDRA SINGH CHAUHAN

THE HON'BLE SRI JUSTICE A BHISHEK REDDY

CRIMINAL APPEAL Nos : 1240 2012 AND 3 0F 2013

Appeal Under Section 374 (2) of Code of C minal Procedure against the Judgment

dated 05-12-2012 in S.C. No. 29 of 2010 on the file o the Court of the IX Additional District and

Sessions Judge (FTC) Ranga Reddy District at L.B. N gar, Hyderabad

N/usthaq Ahmed Khan, (A-1), S/o Late Mahaboob
H.No.18-'1-350/22180, Gulshan lqbal Colony, Balanag

an, Occ: Real Estate Business, R/o
, Chand rayanagutta, Hyderabad

... PETIT ONER / ACCUSED NO.1 / APPELLANT

State of Andhra Pradesh, represented by its Public P ecutor, High Court, Hyderabad.

...RESPONDENT/ COMPLAINANT

UTOR

Appeal Under Section 374 (2) of Code of C minal Procedure against the Judgment

dated 05-12-2012 in S.C, No. 29 of 2010 on the file o the Court of the IX Additional District and

Sessions Judge (FTC) Ranga Reddy District at L.B. N gar, Hyderabad

Counsel forthe Appellant: SMT C. VASUNDHARA

Counsel for the Respondent: THE PUBLIC PROSE

CRL.A. No. 3 OF 2013

EDDY

ed Moinuddin, Occ: Salesman, RYo
ad

..APPELLANT/ ACCUSED NO. 2

alipuram, through Public Prosecutor,

Between;

lr,4ohammed Haji Pasha @ Halee, S/o. Moham
Naseebnagar, Phoolbagh, Chand rayanag utla, Hydera

presenled by the Police of PS., Vanas
P., Hyderabad.

..RESPONDENT/PROSECUTION

Counsel for the Appellant: SRI MOHD SHAFIU DIN

Counsel for the Respondent: THE PUBLIC PR SECUTOR

PRESENT

Crl.A. No. 1240 of 2012



2 H('J&,1,1R.J
(lll..4 \,):.1 '1t) ol201) & I tl 2013

COMMON JTID(iMENT: {Per th€ Hotr'bl. the chiefJusttce Sti Raghrencra rilngh chauhatrl

Both the:;e appeals, namely Criminal Appeai No.l24O of

2Ol2 and Crinrinal Appeal No.3 of 2013, arise from the same

impugned judgrnent, dated O5.12.2O12, passed by the learned IX

Additional District and Sessions Judge (FTC), Ranga Fletldy District

at L.B.Nagar, Hyderabad. Therefore, they are being,lt:cided by this

common judgm:nt.

By the inrpugned judgment, while the appelkLr.t in Criminal

Appeal No. 124() of 2Ol2 ("A- 1", for short) has beerr convicted for

olfences under Sections 3O2, 379, 201 I.P.C, he has been

sentenced to urrdergo rigorous imprisonment for life, inrposed rvith

a fine of Rs. 1 ,1100/ -, and to undergo rigorous imp:isonment for

three montl-rs in default thereof, for offence under S:<:ti,rn 302 IPC;

he has been sentenced to undergo rigorous imprisonrne nt for three

years, for ofl'enr:e under Section 379 IPC; he has ber:rL sentenced to

undergo rigoro:s imprisonment for seven years, irr posed with a

fine of Rs.1,00O/- and to undergo rigorous imprisonrne nt for three

months in default thereof, for offence under Section 2 3 1 IPC. A11

the sentences cr'ua A-l were directed to run concurrer: tl./.

The appt:llant in Criminal Appeal No.3 of 201i1 ("A-2", for

short), on lhe other hand, has been convicted fol ofl'ence under

Section 201 IPC read with Section 302 IPC, ard has been

sentenced to u rdergo rigorous imprisonment for a perLod of seven

years, imposed with a fine of Rs. 1,000/-, and to un<lergo rigorous

imprisonment br three months, in default thereof. FIe has been

lurther sentenced to undergo rigorous imprisortnent for nine

months for the olfence under Section 201 IPC reacl with 3Tg IPC.

Both the sentet rces were directed to run concurrendy.
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Briefly, the facts of the case are

12:10 PM, M. Ravinder Reddy (p.W. 1)

with the Police Station, Vanasthalipur

his brother, Munugala Narsi Reddy @

engaged in real estate business, lelt t

order to obtain an agreement for a plot

house, he informed his wife, M. pa

carrylng an amount of Rs. 1,50,00O/_.

brother has not returned to the ho

returned even on the next day morning

the call made to the mobile of his bro

necessary action. Upon the said co

chalked out by the police, for man-mis

investigation to Mr. Y. Venkatnarayana

According to the prosecution, o

AM, A-1 q,as arrested at Bandameedip

District. Moreover, during the cour

thirteen u,itnesses, submitted nine do

articles before the learned trial Cou

evidence, as mentioned hereinabo

convicted and sentenced both A-1 an

appeals before this Court.

Ms. C. Vasundhara Reddy, the I

raised the following contentions before

instance of A-1, the police had recov

phone, without SIM card, and a motor

the deceased.

In order to establish its case,
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at on 26.O1.2009, around

lodged a complaint (Ex.p. 1)

m, wherein he claimed that

arisimha Reddy, who was

house on 25.01.2019 in

rom A- 1. While leaving the

ini (P.W.2), that he was

But, ever since then, his

SC In fact, he has not

There was no response for

er. Therelore, he sought

plaint, a lormal F IR was

ng case, and entrusted the

P.w.10).

07 .O2.2OO9 , around 5:OO

lli Village, Mahaboobnagar

e of investigation, at the

red Rs.55,000/ -, one cell

le allegedly belonging to

the prosecution examined

ments, and produced five

After appreciating the

the learned Tribunal

A-2. Hence, both these

arned counsel for A-1, has

is Court:-
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Firstll'. the entire case is based on circumstantieLl evidence'

Horvever. the plosecution has failed to establish its carse' even on

the basis of the preponderance of evidence' against A- 1'

Secondly, the prosecution has heavily relied r'rprrn the alleged

confession made by A-1, while he was in police cus;r-od1" However'

the saicl confel;sion Cannot be read against A- 1, except for the

limited extent c f discovery of fact under Section 27 o1' tl:re Evidence

Act. Therelore. the entire story of the prosecution, claiming that it

is A- 1, who t<,ok the deceased to his house, kilted him in his

house, dispose,-l of his body thereafter in a dust bin, arLd burnt his

body, cannot be read against A- 1. It is only the 'Jiricovery of fact

under Section 27 of the trvidence Act which can llc read against

A-1.

Thirdly, the prosecution has

were lilted liorn the scene of offence

claimed that trlood samples

However, t lrr: lifting of the

For, the prosecution has

who had ilte C the blood

samples. Thr'refore, the prosecution has withheLd a material

witness from the purview of the trial Court. Hence, the

withholding of the material witness should be r:ad adversely

against the prosecution. Moreover, the place from ,v.:rere the blood

samples were lifted is unclear. According to F'. M adhumohan

(P.W. 12), the lnvestigating Officer, the blood sarnrles were lifted

from a windor.r'pane, after the blood samples weril wiped with a

cloth. But, according to the panchanama (Ex.P.5), the bloodstains

were lifted from the wa1l. Further, according to :he learned

counsel, curiolrsly, N. Rajani Kanth (P.W.8), the r,:cov,:ry witness,

is absolutely si ent in his testimony with regard to the ..ifting ol the

blood samples lrom the scene of the crime. Ther,:fc,re , except for

1

blood samples is shrouded in mystery.

lailed to examrne the scientific officer,



the statement of P. Madhumohan

Officer, there is no cogent and convin

the lifting of the blood samples.

Fourthly, although the prosecu

report (Ex.P.9), in order to establish

from the scene of the crime contained

parents of the deceased, but even the

not been examined. Hence again,

been withheld by the prosecution.

should be drawn against the prosecuti

of the blood samples is shrouded, ev

loses all its significance. Thus, the a

samples from the scene of the crime

alleged crime.

Fifthly, although the prosecution

recovered at the instance of A-1,

subjected to an FSL examination, sinc

on the iron rod, the mere recovery of

fact. For, the recovery does not connec

Sixthly, similarly, although the p

phone was recovered at the instance

subjected to Test Identihcation Parad

prosecution did have the availability of

the deceased. Therefore, even this re

and is an irrelevant fact.

Lastly, even if the police had

allegedly belonging to the deceased,

identified by the wife or the brother of

to the deceased. Moreover, the prose tion has not produced any
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P.W. 12), the Investigating

ing evidence with regard to

n has r'elied upon the DNA

at the blood samples lifted

e same DNA as that of the

arents of the deceased have

e material witnesses have

us, an adverse inference

n. Since the verv recoverv

n the DNA report (trx.P.g)

leged recovery of the blood

ails to connect A- 1 to the

laims that an iron rod was

ce the iron rod was not

there is no blood recovered

n iron rod is an irrelevant

A-1 to the alleged crime.

osecution claims that a cell

f A- 1 , the same was never

, despite the fact that the

e uife, and the brother ot

overy loses its significance

recovered a motor cycle,

said motor cycle was not

e deceased, as belonging
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documentary er idence to show that the motor cycl: u'as, indeed,

registered in th: name of the deceased. Therefore, cvon the said

recovery, rLllege lly at the instance of A- 1 , is an irelevant fact.

Hence, the pros;ecution has miserably failed to estrl:lish its case

against A- l.

Mr. Mohrl Shafiuddin, the learned counsel fo: A-2, has

adopted the arlluments of Ms. C. Vasundhara Redcl5', [he learned

counsel lor A- 1 . He has further pleaded that as jar as A-2 is

concerned, there is no cogent and convincing eviderLce to establish

the fact that h e had helped A- 1 in disposing of : :rt: body of the

deceased. Thus, A-2 could not have been convicted lcr olfice under

Section 20 i IPC:.

On the other hand, Ms. Juwadi Sridev:, the learned

Additional Pubic Prosecutor, has vehemently contc:rrle,l that prior

to leaving lris house, the deceased had informed his wife (P.W.2)

that he had l meeting with A- 1 and that h,: wirs carrying

Rs.1,50,000/-. Subsequently, the police hz,d recovered

Rs.50,000/- from the possession of A-1. Thr.Ls, treating his

statement to the wife as a dying declaration, the leer:rLe<l trial Court

is justified in treating his statement as a linkir-r11 evidence to

convict A- I lo ' offence under Section 302 IPC. .\4oreover, the

testimony of M. Padmini (P.W.2) was further corrc,borated by the

testimony of M. Ravinder Reddy (P.W.1).

Secondly, according to the M. Padmini (P.\V.2), when the

witness tried to contact A- 1, his mobile was swit<:.-red off, and he

was untraceable. Furthermore, according to the l)rosccution, A- 1

was arrested on 07.O2.2OO9 and, that too, in llrlhaboobnagar

District. Thus, he absconded from the scene ofcrirre, alter having

6



7

allegedly committed the murder. The

the scene of crime clearly reveals his

Thirdly, the blood samples *,ere

apartment of A- 1 . According to the

and the blood samples match the

deceased. Therefore, there was a

deceased was lastly seen in the apart

was committed. Despite the fact that

collected from his apartment, A- 1 has

under Section 106 of the Evidence Ac

discharge a burden, which has shi

course of the trial. Hence, his silence

Thirdly, the prosecution has al

the fact that the iron rod was recovere

has further succeeded in establishing

belonging to the deceased was recov

Therefore, the prosecution has well

A- 1 and A-2. For, all the links in

towards the guilt of A-1 and A-2. H

Public Prosecutor has supported the

Heard the learned counsel for

impugned judgment, and examined the

M. Ravinder Redddy (P.W.1) in

" Munugala Narsireddy is mg elder brot

elder brother left the house but, he did

While leauing the house he took R

proceeded to one Musthaq in connectio

There tuas no response from him euen

utas found switched off. Therefore, I ented a report to police.

HCJ&A/IR J
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efore, his absconding from

ilty mind.

fted by the police from the

L report (Ex.P.9), the DNA

NA of the parents of the

inching evidence that the

ent of A- 1 where the crime

the said blood sample u,as

ot offered any explanation,

Therefore, he has failed to

d upon him, during the

so points to his guilt

succeeded in establishing

at the instance ofA-1. It

e fact that the motor cycle

d at the instance of A- 1.

e tablished its case against

e chain unerringly point

ce the learnecl Additional

ugned judgment.

the parties, perused the

ecord.

ed the Coirrt below that

. About tLUo Aear ago, mA

t tum up euen in the night.

.1,50,000/ - and he u.tas

tuith the real estate deal.

n the night and his mobile
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MA repoft is Ex.Pl. About 1O days after mg report, .\ carrle to know

that mA brother uas killed and his dead body u.tas b trnt to ashes'

Police examirteci me" .

Similarlv. M. Padmini (P.W.2) informed the C.r>rtrt beiow that

"mg husband llarsimhareddA use to do real estate ousiness. On

25-01-2009, in the euening time mg husband tol,7 nte that one

Musthaq had re al estate transactions utith him he u).11'Lt to settle the

deal and leJl tlLe house by taking 150000/- tuith hint. He left the

house on his rnotor bike bearing AP2B AF 3238. While leauing the

house he utas in cream colour shirt, black colour pan.ts. He was

hauing one gokl chain. Since mg husband did not tlLrn up I .tied to

contact him on his phone, but, I found his mobile ud:; s:uitched off.

Since my husL and told me that he uas proceeditlq io meet one

Musthacl I seorched for his mobile number I troced the mobile

number of X'lus'.haq. But, uhen I tried to contact saLa ll[usthaq that

phone tuas al:;o found switched off. I haue inf<r,n-te'C about the

misslng of my \usband to my parents and PWl. PW'l presented a

report to police About 8 dags there after I came \t krtotu that mA

husbond u)os t o more. Police examined me-"

Tl.rus, ac :ording to both the witnesses, at th€ t inre of leaving

the house, the deceased did inform his wife that hr. v,zas going to

meet A- 1. Therefore, the said statement can certainll, be treated as

his d5,ing dec aration. However, the mere statcr:lent that the

deceased ll,as irbout to go and meet a person, Mustlraq, cannot be

the sole basis lbr convicting A-1, until and unless the prosecution

succeeds in p:-oducing cogent and convincing evidence as other

links in the chain of circumstances.

8



Therefore, the issue before this

sufficient links in the chain of ci

unerringly point towards the guilt of A-

The prosecution has made much

blood samples were lifted from the sce

DNA report clearly establishes that

deceased. According to the panc

samples were lifted lrom the wall

Madhumohan (P.W.12), the blood s

windowpane. Although this seems to

the case of the prosecution, but s

(P.W.8), the recovery witness, is absol

of any blood samples either from th

glass. According to his testimony

Vanasthalipuram called me and one Sa

statiorl'. Furthermore, according to th

confessional statement before the poli

police that he had "cleaned" the blood

the bloodstained clothes at the house

examination-in-chie f, he does not rev

had recoverd any blood samples from

his cross-examination, he stated that "

police did not do angthing in mg p

remoue any portion of the couer of the

presence." Therefore, it is unclear a

samples were lifted by the police.

Interestingly, the prosecution ha

officer who had lifted the blood samp

Therefore, the prosecution has wi eld a material witness.

9 I ICJL4A R,J
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Court is whether there are

umstances, which would

or not?

of the lact that not only the

e of the crime, but even the

the blood belongs to the

ama (Ex.P.5), the blood

But. according to P.

ples were lifted from the

e a minor contradiction in

prisingly N. Rajani Kanth

tely silent about the lifting

wall or from the window

" on 06-02-2009, police

AanaraAana reddg to police

witness, A- I had made a

e wherein he informed the

tains on the sofa and kept

his "father-in-law". In his

al the fact that the police

he house ofA-1. Even in

t shouing the sofa the

ence. The police did not

id sofa by antting it in my

to wherefrom the blood

not examined the scientific

s from the house ol A- l.
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Hence, an ad./erse inference has to be drag'n against the

prosecution. Ir case the scientific oflicer were to be produced by

the prosecution, he would have deposed against r-l-tt: prosecution

itself.

Moreover. the prosecution has heavily reli,:d cn the FSL

Report (Ex.P.9) to stress on the fact that the blooc samples u'ere

collected frorn t he house A- 1 , and the DNA therein rnat:h the DNA

of the parents r.f the deceased. But the fact remains th.at even the

parents of th: deceased have not been exarn.ned by the

prosecution. Therefore, again the prosecution .ras withheld

material r.l'itnesses lrom the trial Court. Thus aga.in, an adverse

inference has trr be drawn against the prosecution Ferhaps, if the

parents were e xamined by the prosecution, they v,,c,u..d not have

supported the t ase of the prosecution that any bloo,l s€Lmples were

taken from thern in order to carry out the DNA identification.

In the light of the fact that neither the scien,ilic officer, nor

the parents of the deceased have been examined as 'vi.-nesses, the

FSL Report (E {.P.9) Ioses its significance. For, it is unknown

where the bloorl samples of the deceased were picke d up from, and

whether the blood samples of the parents of the c.ec:eased were

taken or not? "herefore, the mere report, which clrims that there

is a matching of the two blood samples, Ioses ,r.s veracity and

significance.

The pros,:cution has, of course, relied on tht: recovery of the

cell phone allelgedly belonging to the deceased. Hrtwever, the said

cell phone has never been subjected to a Test Identi[ir:ation Parade,

despite the facr that the police had the availabilitl' c f Ir4. Ravinder

Reddy (P.W.1). the brother of the deceased, ar:d lr4. Padmini

(P.W.2), the wile of the deceased. Since neither of r hese witnesses
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have ever identified the cell phone, so

as belonging to the deceased, the me

an irrelevant fact.

Likewise, even if the prosecutio

cycle belonging to the deceased was

A- 1, even the said motor cycle has ne

M. Ravinder Reddy (p.W. 1), the brot

M. Padmini (P.W.2), the wife of th

prosecution has not produced any d

could have been collected from the

establish the fact that the motor cycl

instance of A- 1 , u,as in fact registered

Therefore, even the documentarv evide

helpful to the prosecution, is conspicu

Furthermore, although the pro

had recovered an iron road at the inst

has never been subjected to FSL exa

not connect A- 1 to the alleged crime.

Lastly, it is settled principle of

A- I cannot be read as an incrimina

Therefore, even if A-1 was arrested on

thirteen days of the incident, and t

cousin sister, the said fact does not n

mind of A- 1.

As far as A-2 is concerned, the p

any convincing evidence to establish

A- 1 in disposing of the dead body of

has been convicted merely on s

Needlesstosay, the prosecution has COVCT

I/L.t&/1/1R..t
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overed from the appellant,

recovery of a cell phone is

has claimed that the motor

ecovered at the instance of

er been identilied either bv

er of the deceased, or by

deceased. Moreover, the

umentary evidence, rvhich

egional Transport Oflice to

, allegedly recovered at the

the name of the deceased.

ce, u,hich u,ould have been

sly missing.

ecution claims that police

ce ofA-1, as the said rod

ination, the recovery does

$, that mere absconding of

ng evidence against him.

7 .O2.2OO9, i.e almost after

t too in the village o[ his

essarily point to the guilty

secution has not produced

e fact that A-2 had helpecl

e deceased. Therefore, A-2

lSCS and conjectures.

the long distance
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betr.r,een "rnet1'lre true" and "must be true"' However' in the case ol

A-2, the prose(Lltion has failed to cover the said distance' Hence'

the convic tiotr ,lnd sentence of A-2 is legally untenaLk:

Frlrt']rc.easonSstatedabove,boththesecrireitlirlappeals

are, herebS , allorved.

Tl-re con'iction and sentence recorded against the appellant

(A-1) in Clrim.nal Appeal No'1240 of 2012 by the learned IX

Additior-ral Drs'rict and Sessions Judge (FTC), Ranga' l?eddy District

at L. B. Nirgar, uide judgment dated 05 '12 '2012 i:-r S C No 29 of

2010, ior olferces punishable under Sections 3O2, 379, 201 I P'C,

are hereby set aside. Since the appellant (A- 1) is itrcrlrcerated in

jail, he sl-rall be set at liberty forthwith, if not wantetl in any other

czt se.

The cor.r ,riction and sentence recorded again sjt the appellant

(A-2) irr Crimi:raI Appeal No.3 of 2013 by the learne:d IX Additional

District and Sessions Judge (FTC), Ranga Reclcr.' District at

L.B,Nagar, uiae judgment dated 05.12.2012 in S.C.lio 29 of 20lO'

lor ofler-rce pu-rishable under Section 20l read u'i"e S,:ctions 302,

379 IPC, ar-e l.ereby set aside. Since the appellanr- (r\-12) is on bail,

I-ris bail boncls shall stand discharged.
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