HIGH COURT FOR THE STATE OF TELANGAMNA AT HYDERABAD
(Special Original Jurisdiction)

MONDAY, THE THIRTY FIRST DAY OF AUGUST
TWO THOUSAND AND TWENTY

PRESENT
THE HONOURAELE SR| JUSTICE A.RAJASHEKER REDDY

WRIT PETITION NG: 13436 OF 2020

Batwean:

1. Smt. Kalyani Polavaram, Wo. Sr. Polavaram Vanamall Aped about 83 years,
Ric. Plol No.564/AM 2, Road No.92, Near NTV Office, Jubilee Hills, Hyderabad.

Teiangana=-200033.
2. 3ml, Prangeta Polavaram, Dfo. Sri. Polavaram ‘“anamali Aged about 43 years,

Rio. Plot Mo 564412, Road No.892, Mear NTV Office, Jubilee Hills. Hyderabad,

Telangana-500033.
3. 5r. Polavaram Vanamali, Sfo. Sr. Polavaram Rangiah Maidu Aged about 74

vears, Rin, Plot No584/412, Road No92, Near NTV Office, Jubilee Hills,
Hyderabad, Telangana-5000353.
.PETITIONERS

AND

1. The Ministry of Corporate Affairs, Government of India, A Wing, Shasti Bhawan,

Rajendra Prasad Foad, New Delhl Delhi 110001,
2. The Registrar of Companies, (Telangana) 2™ Flagr, Corporate Bhawan, GSI

Post, Talliannaram Nagole, Bandlaguda, Hyderabad-500 068,
..RESPONDENTS

Patition under Aricle 226 of the Constitution of India praving that in the
circumstances stated in the affidavit filed therewith, the High Court may be pleasad
to pass an order or direction or any other procaedings one in the nature of Writ of
Mandamus declaring the action of the raspordent in so far as deactivating the
Director Identification Number of Petitioner Ne.t to 3 lLe., DIN. 00862486 of
Pelitiovners No.1, DIN 03377755 of Petitioner No.2 and DIN 01292305 Petiticners
Mo.3, as arbitrary, illegal, without jurisdiction, contrary and violative of the principles
af natural justice besidas violating the Peatitioners rights guarantesd under Arlicle 14
and Article 18 {1 } (g} of the Constitution of India and by setting a side the same
and consequently direcl the respondents to restore / reactivate the Director
identification Number of Petitioner No.1 to 3 i.e., DIN. 00863486 of Petitioners No.1
DIN 03377755 of Petitioner No.Z and DIN 01282305 Petitionars No.3 respectivaly
which enables them o file statutory returns in active companles

1A NO: 1 OF 2020

Petition under Section 151 CPC praying that in the circumstances stated in
the affidavit filed in support of the petition. the High Court may be pleasad to stay
the disqualification of directorship of the petitioners by activating the DINs of
Pelitioner DIN: 00863486 of Petitionars No.1. DIN 03377755 of Petitionar No.? and
DIN (1282305 Petitioners No.3, pending disposal of tha above writ patitian.

Counsel for the Petitioners : SRI P.ANIL MUKHERJI

Counsel for the Respondents : SRl NAMAVARAPU RAJESHWAR RAD
ASSISTANT SOLICITOR GENERAL

The Court made the following: ORDER



To

HON'BLE SRI JUSTICE A.RAJASHEEKER REDDY

Learned counsel for the petitioner as well as 8ri Namavarapu

Rajeshwar Ran, learned Assistanl Solicitor Goneral of Indid, sppearing

for the respondents submits that the fs in this Writ Petition is squarely

coverad by the Coamrmon Orders of s Court in WP No 5422 of 2018 &

Datch, dated 1E.O7. 2019

[ view of the same and for the reasons alike 1n the Common Order

in WP Mo 5422 of 2018 & hatch, dated 18.07.2019, this Writ Petition 1s

alao allowed.

There shall be no order as to costs, As a sequel thereto,

miscelaneous ;e_l}_.__l]zc.!_-l_l_'--:_:lTﬂ:'., il HT1Y, FIL"T'I{]';IIE: s Wt F‘ELi'.j.DI'I.. shall

slard dispossd ol

SEST

K

SD/-N.CHANDRA SEKHAR RAC
ASSISTANT REGISTRAR
/ITRUE COPYW! T

Ji
SECTION OFFICER

The Ministry of Corporate Affairs, Government of india, A Wing, Shastri Bhawan,
Rajendra Prasad Road, New Delhi, Delni 110001, o
The Registrar of Companies, (Telangana) 2 Floor, Corporate Bhawan, G3l
Post, Tattiannaram Nagole, Bandlaguda, Hyderabad-500 068

One ce ta Sri P.ARI Makherji, Advocate [OPUC] .

One ce to Sri Namavarapu Rajeshwar Rao (Assistant Solictor General) [QPUC]
Two CD Coples o f

{along with E copy of Comman Order dated 18072018 in WP No.5422 of 2018
and bakch})

e



HIGH COURT
DATED:31/08/2020

ORDER
WP.No.13436 of 2020
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THE HON'BLE SRI JUSTICE A.RAJASHEKER REDDY

W.P.NOs.5422, 12184, 13520, 13783, 13855, 14166, 24051, 30993,
AND 40953 OF 2018, 5547, 5582, 5669, 5687, 5785, 6047, 6087,

6140, 6484, 6753, 6858, 695§, 6981, 7001, 7008, 7014, 7046, 7060,

8111, 8223, 8586, 8590, 9333, 9340, 9381, 9468, 9563, 9584, 9623,

9726, 9737, 10058, 10099, 11208, 11223, 11239, 11263, 11889,
11991, 12018, 12036, 12040, 12060, 12108, 12144, 12186, 12194,
12200, 12209, 12215, 12217, 12243, 12260, 12262, 12288, 12342,

12350, 12417, 12432, 12472, 12498, 12506, 12574, 12598, 12621,
12702, 12735, 12740, 12845, 12850, 12865, 12866, 13013, 13618,

13730, 13749, 13779, 13788, 13839, 13855, 13878, 13912, 13917,
13945, 14101, 14174, 14207, 14350, 14361, 14390, 14392, 14397,

14409, 14582 AND 14597 OF 2019

COMMON ORDER

Since, the issue invelved in all the writ petitions is one and the same,

thay are neard together and are being dispased of by this common order.

2. The pettioners are the directors of the private companies,
registerec under the Companies Act, 2013 {18 of 2013) {for shart 'the Act"),
some of the such companies are active, and some of them have been struck
off from the register of companies under Sectlon 2481 ¢ ) of the Act, for
not carrying on any business operation for the specified period mentioned in
the said provision, and far nat making any application within the specifisd
period, for cbtaining the status of a dormant company under Section 455 of

Lhe Ak,

3. The petitioners, who were directors of the struck off companies,
and who are presently directors of sctive companies, during the relevant
period in question, failed (o file financial statements or annual returns fo- a
continuous period of three years. Therefore, the 2™ respondent passed the
impugned arder under Section 164(2) of the Act, disqualifying them as
giractors, anc further making them Ineligible 1o he re-agpointed as directors
of thet company, or any other company, far a period of five years fram the
date an which the respective companies failed to do so.  The Director
ldentification Numbers (DINs) of the petitioners were also deactivated.

Aggrieved by the same, the present writ petilions have been fled.



4. This court granted interim orders in the writ petitions directing the
2" raspondent to activate DINs of the petitloners, Lo enable them to function

ather than In strike off companies.

2, Heard the learmed counsel agpearing for the petitionars in all the
writ petitions, Sri K.Lakshman, learned Assistant Solicitor General appearing

far the respondents - Union of India.

6. Learned counsel far the petitioners, contend that before passing
the impugned order, notices have not been issued, giving them cpportunity,
ang this amounts Lo vielation of principles of natural justice, and on this

grouns alane, the impugned orders are liable to be set eside,

7.  Learned counsel submits that Section 164{2)(a} of the Act
empowers the authority to disqualify a person to be a director, provided he
has not filed financigl statements or annual returns of the company to which
he is director, for any continuous period of three financial years, Learned
counsal further submits that this provision came Into force with effect from
1.4.2014, and prior thereto j.e., under Section 274(1}{q) of the Companics
Act, 1956 (1 of 1958), which is the analogous provision, there was no such
requirement for the directors of the private companies. They contend that
this provision under Act 18 of 2013, will have prospective operation and
hence, it the directars of company fail to comply with the reauirements
mentioned in the said provision subseguent to the said date, the authority
under the Act, is within its Jurisdiction to disgealify them, But in the present
cases, the 2" respondent, taking the period prior to 1.4.2014, 1.e., giving the
srovision retrospective effect, disgualifiec the petitioners as directors, which

is lleqgal and arbitrary.

8, With regard to deactivation of [MNs, learned counsel for the
petitioners submit that the DINs, as contemplated under Rule 2(d) of the

Companies (Appointment and Qualification of Directors), Rules, 2014 (far



[P

shart ‘the Rules), are granted for life Lime to the applicants under Rule 10(6)
of the said Rules, and cvancellation of the DIN can be made only for the
graunds mentioned In cfauses (3) to (f) under Rule 11 al the Rules, and the
said grounds doss not provide for deactivation for having become ineligible
for appointment &s Directors of the company under Section 164 of the Act,
Learmed counse! further submits that as against the deactivation, no appeal
iz provided unger the Rules, and appeal to the Tribunal under Section 252 of
the Act s provided only against the dissolution of the company under

Section 248 af the Act,

g, Learned counsel further submits that 1% respordent - Government
ot India represented by the Ministry of Corporate Affairs, has floated a
scheme dated 29,12.2017 viz., Condonation of Delay Scheme - 2018,
wnerein the directors, whose DINs have been deactivated by the 2™
respondent, allows the DINs of the Directors to be activated, However, sueh
schoeme is not applicable to the companies which are struck off uncer
Sectlon 248(5) of the Act. In case of active companies, they can make
application to Natisnal Company Law Tribunal under Section 252 of the Act,
seaking for restoration, and the Tribunal can order for reactivation of DIN of
such directors, whose DIN are deactivated. However, under Section 252 only
the companies, which are carrying on the business, can approach the
Tribunal and the companies, whickh have no business, cannot approach the
Tribunal for restaoration, They submit that since the penal provision is given
retrospective operation, de hors the above scheme, they are entitled to
invoke the jurisdiction of this court under Article 226 of the Constitution of

Indig.

10. With the above contentions, learmed counsel socught to set asids

the impugned arders end to allow the wril petitions.

Ll Cn the aother hand learned Assistant Sollcitar General submits thas

feilure ta file financial statements or annual returns for any continuaus period



of three financial years, automatically entail thelr disqualification under
Saectian 164(2)(a) of the Act and tho statute does nnt provide for issuznce of
any notice, Hence, the petitioners, who have falled to comply with the
statutory requirement under Section 164 of the Act, cannot complain of
violation of principles of natural justice, as it is a deeming provisien. Learneg
counsel further submits that the petitioners have alternative remedy of
appeal under Section 252 of the Act, end hence writ pebitions may not bs

entertained.

12, To consider thne cantertion of the lgarmed Assistant Salicitor
General with regard to alternative remedy of appeal under Section 252 of the
Act, the seid provision is reguired to be considered, and the same is

extracted &5 under for better aporecistion:

252, Appe=al to Tribunal.

11 ANy persos agarevend by oan oroer of the Reaistrar, nolilving a comaany
as cissalved under Secticn 248, may file an appeal ta the Tnhunsl within 2 perlod of
three years from the date of the order of the Registrar and if the Tribunal = of the
oainicn that the remaoval of the name of the company from the register of companies
is not justified in view af the almence of any of the grounds nnowhich the order was
passed by the Registrar, it may order restoration of the name of the company in the
regesior of companies;

Frowvidad that before passing an ordes under this section, the Tribunal shal
give a reascnable opportunity of making reprassntations and of being heard to the
Registrar, bhe company ond 2l the persons concemed;

Fravided further that If the Registrar is satisfied, that the mame of the
compary has been struck off from the register of companies githoer inadweriently ar
or basis of incorrect informatian furnishsd by Lhe company or B85 directors, which
requires restorabion in the seglster of companies, he may within a perod of three
years from the date of passng of the order dissoiving tho company under Section
248, file an appication before the Tribunal seeking restoration of name of such
Company.

(2] A copy of the oroer passed by the Tribunal shall be fled By the company
with Le Registrar within thirty davs from the dakz of the order and on receiot of the
grder, [ne Registrer skall czuse the nams of the company to De restorsd o the
register of companies and shalf issue & Iresh certificate of incorperelion,

(3} IF & company, or any member ar coeditor or werker thereo? feels
agqricved oy the company having its name struck off from the register of
companies, the Tribunal or an applicetion made by the cempany, member, crediter
or workman before the espiry of bwenty years from the pubhcabion in the DFficial
Gazette of the notica umder sub-section [5) of Section 248, | satisfied that the
company was, at the Limea of ts name being streck off, carrying on busingss or in
aparobor oo olberwise it is just that the name of the company be restorac to the
register of companles, order the name of the company to be sestored to the register
of comoaries, and the Tribunal may, by toe order, give such other directions andg
make such oravisions as deemed just for placing the company ard all Gther bersons
in the same position as nearly &6 may be as if the narme of The company has nol
l:=en struck off from the register of companies.



A reading of above provision goes to show that if the company 15 dissalved
under Sectior 248 of the Act, any person aggrieved by the same, can file an
appezl. Thus the said provision provides the forum for redressal against the
dissalution and striking off the company from the register of companies. IE
does not deal with the disqualification of the directors, and deactivation of
their DINs. In the present case, the petitioners are only aggrieved by their
dizqualification as directors and deactivation of DINs, but not about striking
off companies as such. Hence, Section 252 of the Act, cannot be an
alternative remedy for seeking that relief, and the contention of the kearned

Assistant Solicitor General, in this regard, merits for rejection.

13. Under Section 164{2}{a) of the Act, if the Director of 8 company
fails ta file financial statements or annual returns for ary continuous period
of three financial years, he shall not be sligole to be re-zppointed as &
director of that company or appointed in other company for a periad of five
years from the date onowhich the said company fzils to do so, The zaic
provision under the Act 18 of 2013, came into force with effect from
01.04.2014, and the pefitioners are disguallfied as directars wnder he said
orovision, AT this stage, the issue that arises for consldaeration Is - whether
the disqualification envisaged under Section 164(2%a) of the Aclt, which
pravision came Inte forge with effect from 01.04.2014, can bz made
applicable with prospective effect, or has to be given retrospective operation?
In gther words, the issue would be, from which financial year, the default
envisaged under Section 164(2)(2) of the Act, has to be calculated, to hold
the director of the company llable?  In this regard, the learned counsel
brought to the notice of this Court, the General Circular No.08/14 dated
4.4.2014 issued by the Ministry of Corporation affeirs, which clarifies the
epplicabllity of the relevant financial years. The relevant portlon of the said

circular is 2s under;

A numper of provisions of the Compenios Act, 2013 including those relating to
maintenance of books of eccount, prepardlion, adoption and filing af Meancal
sral gmonis (and documents required to be attached thereto), Auditors regarts and
the Boerd of Directors repors (Board's report) have beon brougnt intu force with



i

effact from 1% &oril, 2014, Provisions of Schedule 17 fussfl lives to compubs
coprediation) and Schedule II1 [format of financial statemerts? have also been
orought into force from that date. The relevant Rules certaining to these provisions
fiawe alse been notified, placec on the website of the Minisloy 2nd have come inko
force froan the same date.

The Ministry Ras recaived reqguests for clarification with regard bo the rebeeant
fingncial years with effcct from which such provisions of the new Act relating to
mainkenance of books of socount, preparation, adopborn anc filing of financial
statements [and atlachmeants therabal, audibars report Bnd Boards rapart el e
aoplicable,

Altkrauah the pasibion o Lhis bebal s guite clear, £ maxe things absalutely clear
it is hercby netified that the financial statements (and documents reguircd to b
aitzctied thereto], auditors report and Board's mepost inorespect of licandial years
that commanced =arbar than 17 aprl s9all e gowernes by tne relevant
provisions/schedulessrules of the Companies Ac, 1956 and that in respect of
financial vears commencing on or after 1 Apnl, 2014, the provisions of Lhe new act
sha’l epoly.”

A reading of the above circular makes it clear the fingnciz! statements and
the documents required to be attached thereto, auditaors report and Board's
report in respect of financial vears that commenced egrlier than 01.04, 2014,
zhzll be governed by the provisions under the Companies &ct, 1956 and in
respect of financial years commencing on or after 01.04.2014, the provisions

af the new &ct shall apply.

14, AL this stage it is required to be noticed that the analogous
pravision to Section 164{2){a) of the Act 18 of 2013, s Section 274{1){g) of
Act 1 of 1956, The said pravision under Act 1 of 1956 is extracted as undor

for ready reference:;

Soction 274011 A person snall not be capable of being appointed director of a
COmpany, il -

{23 such person is already a director of a public Company wWitich, -

5

LR mas not filed the anauzl accounts ard annual returns for o any
conbhunuee thees fnancial yvears gemmendng on and after the
lirg: day af Apri,, 159%; or

LER]

Eroviced that such person shal not be eligibie to be sppointed 25 a cirector of ary
cther public company for a period of five years from the date on which such publiz
company, Inwhich he is 2 direclor, falled to file annual aocounts and annizal TEIUTTS
andes suli-clause (&) or has failed to repay its depesiis or interest or redoesm its
denertures on duse date ar pay dividend referred to in clause (B].

& reading of the above provision under Act 1 of 1956, makes it clear that if a
person capable of being appointed director of a company and such persen is
already a director of a public company, which nas not flled annual accounts

and mrnual returns for any continuous three financial years commeancing on



and after the first day of April 1999, shall nol be eligible to be apponted as
a director of any other public company for a period of five years from the
date on which such public company, in which he 15 a director, failed to file
annual accounts and annual returns, 5o the statutory reguirement of filing
arnngal accounts and annual returns, is placed on the directors af a 'publc
company’. There Is no provision under the Act 1 of 1956, which places
similar gbligations on the directars of & ‘private company’. Therefore, non-
fling af annual accounts and annual returns by the directors of tha private
campany, will not disqualify them as directors under the provisions of Acc 1

of 1956.

15, Under Section 164{2) of the new legisiation i.e., &ct 18 of 2013,
no such distinction between a ‘private company’ or a 'public company’ Is
made and as per the said provision goes to show that no parson whe is or
has been a director of a ‘company’, fails to file financial statements or annual
~eturns for any continuous period of three fingncigl years, will not be eligible
for appointment as a director of &8 company. As already noted above, the

said provision, came into farce with effect from 01.0<. 2014,

‘6, Coming to the facts on hand, the 2™ respondent has disqualified
the petitioners under Section 154(2)(a} of the Act 18 of 2013, for not filing
fingncial statements or annual retumns, for perlod prier to 01,04,2014, The
actinn of the 2™ respondent runs contrary Lo Lhe circular issued by the
Ministry of the Corporate Affairs, and he has given the provisions of Act 18 of

2013, retrospective effect, which is impermissible.

17, The Apex Court in COMMISSIONER OF INCOME TAX
(CENTRAL)-I, NEW DELHI v. VATIKA TOWNSHIP PRIVATE LIMITED!
nas dealt with the general principles concerning retrospectivity. The relevant

portion of the judgment is thus:

: dF _J'- legisiation, bBe it a Etatutory Act or 3 stalutory Bule or statucary
matification, may physically cossists of words  orinted  oe SACETS, Howpwer

Y20150 80t



conceplually it is a great deal more than an ordinary prose,  TRere is a speooal
peculiarity in the moce of verbal communication by & legislation. A legislation i= not
st a seres of stateménts, such as one finds in a work of fiction/rnan fickion ar even
iti-& judgment of a court of law, Thers s 3 bechnigue reguired ta drafk s legislation
as well as to undersCand a legislation,  Former techrioue is known os legislatie
drafting and latter ane is Lo Be fourd in the varicus principles of 'Interoretation of
Statutcs’. Vis-a vis ordinary prose, & legislation differs i its provenance, lay-oul
and f2atures as also it e implicalion 25 tooiks meaning that srises by prosamptoans
ac to the intant of the makear tharan?,

AR, 00 the warious rales guiding how a legislation bas to be mterpreted, one
gstablEshed rule 15 that urless a conbrary inlenticn appears, a legislation s presumeaad
net to he intended be hase a retrospeciive gperation, The idea bhehind the rals s
Emiat o current e should govern current ackwities. Law passed today cannat aoply
Lo the evenis of Lhe past, IF we do sarmething Soday, we da L kesping In Eha law ol
teegldy and o [oace and ol omornsw™s backward adjuslment af it. Qur-halief in the
naturs of the law 15 founded on the bed rock that every human being 15 entitled to
arranag bis affgirs by relying on Lhe oxisting law an:d shouald nol Tind Lhat his plans
have hesn retrospectively upset. Theis principle of law 5 known 2= lex prospicit non
rezoiciz @ lawe lpe<s forward mot backward. Az was observed in Phillips es. Cwres
[(1870) LR & QB 1], & retrospechive legislatian [is contrary 10 the general aringiple
tiat legisiation by which the conduct of manking is to be regulated when introcuced
for the first Lirme o goal with fubure octs ought not to chénge Lhe chargoier ol past
transactions carded an upan the faith of the then existing law.

29, The oowious pasis of the principle against retrospectity is bhe principle of
Tarness’, which must e bne Basis ol avesy lsgal rule as wes chaerved in the
decislon reported 0 LOffice Chediflen des Phosphates v, Yamashita-Shinnihan
Staamship Co. Ltd. [{19%4) 1 ArC 48€]. Thus, legislations which maodified accrued
regfls orowhich impose abligations or impese new duties or altach a new disabilily
hawvs to he treated 35 prospectide unless the legislative intent |5 cleany to give the
enactment a retrospective effect; unless the legislation is for purpose of supplving
an obyicus omission in a former legislation or to explain a former legislatian, We
necd mob nole thal cormuoccpia of cese law aveilable on the sujecl because alcresaid
legal pasition clearly emarges from the vericus declsions and this legal postion was
conceded by the counsel for the partles. In any case, we shall refer to fow
judgrnents cantaining this dicta, 2 little later

0. wWe would alsg like 1o point aut, for the sake of complsteness, that where a
oerefit Is conferred by a legisiabor, the rule against a retrospective constraction o«
diferant. [ a legislotion confers @ benefit on sams persors Bul withow? inflicting a
corresponding detriment on seme olher person of on tne public generally, and where
to confar such Derefit appasrs b have been the legislators cbhjeck, then Hhe
presumpticn would be that such a legislation, giving it @ purgosive ConstrecIion,
would warrant it to be given a retrosoective efect. This oxactly is the justificatan to
treat procedural orovisiors as retrospective. 0 Goveroment of india & Ors, v,
[ndian Tobacoo Sssocation, [(F005) F 500 396], the docknne of fairngss was hald to
be relevant factor to enstrue a statute confernng a benefit, in the context of IZta be
givert & retrospective gperation.  The same doctrine of fairness, o bold thal 4
statute was retrospective in nature, was applied in the case of Vijay w. State of
Maharashtra & Ors.. ((2006] 6 50C 7859]. It was hald that where a law |5 eractec
for the benefit of comrousity as & whalg, even in tno assence of & provision the
statuie may be held to be retrospective in nalure.  However, we are (&ic not)
confronted with any such situation hore,

31,  [n such cases, retrospectivicy is attached Lo berefit the persens. in
contradistinction 1o Lhe provisien impesing some burden or liadiiity where the
|'.||'E5|Jr|'|::':iI3I'I attached towards prugp,;_x;_‘:il,“l'f_ 1n the instant CRaSe, the proviso &ldl.lﬂ'lj
to Section 113 of the Act is nok berefdial to the assesses, On the conlrary, it = 2
provision which is onerowg o the assessea. Thergfors, ina case like his, we P
te proceed with the normal role of presumption against retrospective aperation,
Thus, the rule aganst retrospective operation is a fundamental rufe of law that ro
ctatute shall be cocstrued [0 hawve 2 retrospective operation unless such @
construchion appears very clearly in the tarms of the A, or arlses oy nocossary _arld
distinct implication. Dogroatically framed, the rule is no mone than a presumpiion,
and trus could be displacec by out weighing Fackars,

£3. Tnera i5 wet anothar very Interesting piece of evidence that clanfies that
provisian beyord any pale of doubt viz., the understanding of CBODT itself regard ng
this provision. It is contaned in CBOT Circular No.B of 7002 datec 27.6.20042, with
the suhject "Finance Act, 2002 - Explanatory Notes on provision relating te Direct
Taxes'  This circular nas besn issued after the sassing of the Finance Act, 2002, by
woich amendmant to section 113 was made. In thee Circolar, waragus amanoments
wn bhe Tncome tax Ack are discussed amply demonst-ating as to which amaendmsants
gre clanficatory/reboapective in aperation #nd which amendments are prospechive,



Far example, Explanation bo section L3B-88 |5 stated to ke carificatory in nature,
ks, it i rmantionsd that amendments in Section 145 whereby provisions of
that section are made applicabls o hiock assessmernts o made ciarificstory and
wiould take effect retrospectively from 1% gay of July, 19295 When It comss 1o
amendment to Sechiar 113 of Uhe Act, 1his wery oroular provices that the sad
armendmenkt E|C-I1Q with the amendments |In Sectan J.:I:i-':]EI. would be JFEIE-FIECEI'.'E
4, will take effect from 1.6.2002."

18, Thus, tha Apex Court in the above judgment, has made it clear
that unless a conlrary intention appears, a legislation has to be presumed to
have praspective effect, A reading of Section 164 of the Act does not show
that the legislation Bas any intention, to make the said provision applicabie o
past. trensactions. Furither, the Apex Court in the above judgment at
paragrapn No.43, found that the circular issueg by the authority after passing
af the legislation, clarifying the position with regard to applicability of the
provisions, has to be construed as an important piece of evidence, as it
would clarify the provision bevond any pale of doubt, In the present case, as
greacy noted abowve, the Ministry of Corporation affalrs has issued the
circular Mo.08/2014 dated 4.4.2014 clarifying that financial statements
commencing after 01.04.2014, shall be governed by Act 18 of 2013 i.e., new
Act and In respect af financial years commencing earlier to 01.04.2014, sha!l
be governed by Act 1 of 1956, At the cost of repetition, since in the presenl
cases, as the 2™ respondent / competent autharity, has discualified the
petitioners as directors under Section 164020(a) of the Act 18 of 2013, by
considering the period prior to 01.04.2014, the same is contrary ko the

circular, end giso contrary to the law lsid down by Apex Court in the sbove

referred judgment.

19, If the said provision is given prospective effact, as per the circular
dated 4.4.2014 and the law lald down by the Apex Court, as stated in the
writ  affidevits, the first financial year would be from 01-04-2014 to
31.03.2015 and the second a2nd third years financial years would be for the
years ending 31.03.2016 and 31.03.2017. The annual returns and financial
statements are to be filed with Registrar of Companies enly after the

cenclusion of the annual general mesting of the company, and as per the first



proviso 2 Section 96{1} of the Act, annual general mesting for the year
ending 31.03.2017, can be held within six months from the closing of
financlal year i.e., by 30.09.2017. Further, the time limit for fling annual
returns under Section 92(4) of the Act, is 80 days from annual general
meating, or the last date on which annual genaral meeting oughl to have
peen held with normal fee, and within 270 days with additional feas as per the
proviso ko Section 403 of the Act. Learned counsel submit that if the said
dates are calculated, the last date for filing the annual returns would be
30.11.2017, and the balance sheet was b be filed on 30.10.2017 with
normal fee and with agditional fee, the last date for fifing annual returns is
27.07.2018, In other words, the disqualification could get triggered oniy on
or after 27.07.2018. But the period considered by the 2™ respondent in the
present writ petitions for clothing the petitioners with disqualification,
perigins prior to 01.04,2014. Therefore, when the cmissicn, which is now
pointed out, was not envisaged as a ground for disgualification prior o
1.4.2014, the peritioners cannot be disgualified on the said ground. This
analogy Is traceable to Article 20{1) of the Constitution of India, which states
thal "o person shall be convicted of any offence except for violation of a law
In force at the time of the commission of the act charged as an offence, nor
Ee subjected fo a penalty greater than that which might have been inflicted
under the law In force at the timae of the commission of the offence”. In
vigw af the same, the ground on which the petitioners were disqualified,

cannal stand Lo legal scruting, and the same is liable to be set aside.

20. A learned Single Judge of the High Court of Xarnataka n
YASHODHARA SHROFF Vs, UNION OF INDIA® considering
Section 164{2)(a} of the Act and other provisions aof the Act, snd varicus
judgments, passed an elaborate order and held that the sald provision has no

retrospective ogeration. The observations of the learned Judge, pertaining Lo

PN P R 32911 of MT At hatch ddated 12 De 2008
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sriveke companies, which are relevant for the present purpose, are extracted

as under:

Z0H, In view of the aforesad discussion, 1 have arrivied a2t the following conclusians!

{2l It is held that Section 154023 aY of the Act is not witra wires Aicle 14 of the
Constitution,  The s3id provision 15 not manifestly arbtrany and also coss nor Szl
within the soape of the docirlire of propartianality.  MNeilber does the said provisian
viclate Articke 19010 g) of the Constifution 25 it is made (n the interest of general
public ard & regscnable restoction on the sxoocise of the said righz. The chiect
AnNG [rpase cf the sald provision s te stipulate the consequence af a
clanqualification on account of the clroumastances stated thearain ard the samse 5 0
crier  fto achieve probity,  accountsblty, and  transparency  Im corporate

O AT,

lnat Arkicle f5ic) Section 164(2) of che Act apples by cperstion of law on the basis
af the cirfurmstences stated Laerein, e said provision does not enwisage any
hearing, netner pee-dizqualification ner posl-disquaiticalor a2nd Lhis s nol in
violzgbion of the principles of naturzl justice, s nab winee wlres Aicls 14 of the
Constitution,

(b

ey That Zection 164037 af the ACr does aol have retrospechve gcpesation and %
therefore, neither unrazsonable nor arbitramy, (nowview af the Intarpretation plared
on the same,

(d) ..

& Insafar as the privalbe companies ars sencerned, disgualification art accaunt of the

circumstances stated durnder Section 154(2)(=2) of the Aoz has been brought inte
Force far the first time under the Act and the conseguaences of disqualificstion
could not Rave besn impesed on direclors of privals cormpanies oy taking into
consideration any peried oricr te 0L.O9.2014 for the purpose ol reckoning
continuous penod of three financial years under the ssid provision. The said
conclusion is based on the principal drawn by way of analogy from Article 2001) of
the Constitubion, as at no peint of time prlor Eo the enforcesent of the ALt a
disguslification based on the circumstances under Section Le4(2) of the Aot was
ever envisaged under the 1556 Ack vis-a-vis directors of orivate companies, S.och
& disgualification could wisit & director of oaly & poblic company wunder Sedtion
Fref1gl of 1956 Arr and never 2 dirgctar of 2 privabe company.  Such
disqualificstion of the petiticners who are cirectors of orivate companies is hence
Cuashag,

(f;

Q) Consequently, whoere the disgualification under Scction 162{ 23 of the Act is based
00 & conbnuous period of thres fnangial yeass commencing fram 01,04 2012,
wherein financial statements or annual returns have nat 2een filec by a publbc or
privats company, the cirectors of such o comoparmy stard disgualificd and the
consecusnces of the said disgqualifization would agp y Ba them undear e Agl.

21.. A learngd Single of the High Court of Gujarat at Ahmedabad in
GAURANG BALVANTLAL SHAH 570 BALVANTLAL SHAH vs. UNION OF
INDIA® expressed similar view as that of the leaned single Judge of High
Court of Karnataka (1 suprz}, and held that Section 164(2) of the Act of
2013, which had come into force with effect from 1.4.2014 would have
prospective, and not retrospective effect and that the defaults contemplated

under secticn 1&4(2)(a) with regard te non-filing of financial statements or

 eipecinl Civil Applization Ne 22435 of 201 7 and bacch dawed 151220015



annual relurns for any continuous period of three financial years would be
the default o be counted fram the financial year 2014-15 anly 2nd not

2013-14.

24, A learned single Judge of the High Court of Madras in BHAGAVAN
DAS DHANANJAYA DAS vs. UNION OF INDIA® also cxpressed similar

view, The relevant partlon is as under:

29, Infine;

(&) When the Mew Act 20132 came intd effect from 1.4.2014, the
second respondent herein has wrongly given retraspective effect
and erronesusly disqualiffed Lhe petitioner - directors from

L L2016 itsell befare the deadling commenced wrongly fixing the
first financlal year from 1.4,2013 to 31.3.2014,

{h] By wirtwe of the new Section 15402%a) af the 2013 Aot using tha
expression ‘for any continuous period of thrae financial year” anc
ir Lhe light of section 2041} defining “financial year” 45 well as thair
awn General circular No.08/14 dated 44,2014, the firsk Financial
vear would be from 1.4.2014 o 21.3.2015, the second financia
vear would be From 1.4.2015 to 31.3.20316 and Lhe third financia:
vear would be from 1,4.2018 ke 31.3.2017, whereas the seconc
respondant clearly admitted in paras 15 and 22 al the counler
affidavit that the defaull of filing statutory returns far the fina
vears cemmences from 2013-14, 2014-15% and 2015-18 e, cne
vear before the Act 2013 came inte force,  This is the basic
incurahle  legal imfirmity  that wtates the entire  impugned
procescings.

23, In view of the above facts and circumstances and the judgments
referred to supra, as the impugned orders in present wril petitions
disqualifying the petitloners as directors under Section 164{2){a} of the AcL,
have been passed considering the period prior to 01.04,2014, the same

cannot be sustained, and are liable Lo ke set aside to that extent,

24. As far as the contention regarding issuance of prior nolice before
disqualify:ng the petitionsrs as directors s concerneg, section 164020a) is
required te be noticed, and the same is extracted as under for reacy
reference:

164. Disgualification for appointmant of director:

U P No 25455 af 2007 andd hatch dnted 2707 2088
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(3} Mo person whoeois or has bean a director of & company whigh—

(a) mas onat filed financial statemonts or annwal returns for any continuaus
period of three fimancial years: or

tby .

Shall be eligible to Se re-zpoointed as a director af that company o
appointed In other companies for & period of five wears from the date on which the
said company faile to do so.
A reading of the above provision makes it clear that it provides
disqualification on happening of an evenl i.&., if a person who is or has oeen
g director of a company has nat filed financial statements or ennual returns
for any continuous period of three financial years, shall oe ineligible ta be re-
gppointed g5 o director of that company or appointed In any other company
for 4 period of five years fram the date on which the said company fai's to do
0. The provision doss not provide for issuance of gny prior notice or
hearing. A learned single Judge of the Hignh Court of £arnztaka in Yachodara
Shroff v. Union of Indiz {I supra), as well as the learned single Judae of the
High Court of Gujarat at Ahmedabad in Gaurang Balvantial Shah sfo
Balvantlal Shanh ws. Union of India {2 supra), afrer analyzing various
provisions of the Act and Rules framed thereunder, and by relying on various
Judgments of the Apex Courl, heid thal Section 164(2)(a) of the Act applies
by operation of law on the basis of the circumstances stated therain, the said
orovision .does not envisage any hearing, neither pre-disgualification nor
nost-gisgualification and this is nob in vicfation of the principles of natura
justice and hence, is nat ultra vires Article 14 of the Constitution. I concur

with the said reasoning.

25. Thus, from the abowe, It 5 clear that Section 18472)(2] of the Act
s 8 deeming provision and the disqualification envisaged under the said
provisan cames into force 2utomatically by operation of law on defauis and
Legislature did not provide for |ssuance of any prior notice, but the
respondents notified disqualification even belore il incurred, and deactivated
DIMs, which is illegal arbitrery and sgeinst provisions contalned in

Section 184{2}ia) of the Act,



26, The next grievance of the petitioners is with regard to deactivation
af their DINs. The contention of the learned counsel for the petitionars s
that except for the grounds meantioned under Rule 11 (a) to (f) of the Rules,
the BINs cannot be cancelled or deactivated, and the wiclation menticnec
under Section 164(23{a) of the Act, is not one of the grounds mentioneg
under clauses (a) to {f) of Rule 11, and hence for the alleged viclation under

Scction Lod(2)Ma) of the Act, DIN cannot be cancelled.

27. Rule 16 of the Rules provide for allotment of DIN and under sub
rule {(6) of Rule 14, it Is afiotted for life time. Rule 11 provides for
carncaellation or deactivation., Rule 11, which s relevant for the present

purpose, s extracted as under for ready referance:

11. Cancellation or swrrender or deactivation of DIN The Central
Gouernmen] or Begiona Dicedtbar (Morthern Begian ), Moida ar any officer authanized
% the Regicnal Qirectar misy, dpon being satisfied on venfication of particulars or
cocumentary procf attached with the agplication received from any person, cancel or
ceackivate the DIN in Sase

tal the DIM s faund to be duplicated In respect of the same perscn provided
the dats related to both the DIN shall be merged with the validly retained
number;

(b the DIN was cbtained in a wrongful manner or by frauculent means;

[l of the death of the concerned individual;

£dj the concernad mdividual has baen declared as &8 serson ol unsgunsd meng

by a competent Court;

(=3 if e concerned individual has been adjudicated an insolvent;

Provided that before cancellation o deactivaticn of DIN pursuant to clause (B,
an appertunity of being heard shall be given to the concernsd individual;

[ on an applicator mace in Farm DIR-3 by the DIN halder to surrender nis
ar her IN along with declaration that he has never been appeinted as director in
any company and the said DIM has neves been used for filing of any document with
mivy autharity, Che Central Sovernmeant may deacbyate such DIN)

Provided that before deactivation of ary DIN 0 such case, the Cendral
Gowernmenl shall verify g-reconds.
Explanmation: for the purpases af clagsa (k] -
{1 The terms “wrongful manner” means F the DIN s obtalned on bae

stremgth of documents wiich are not legally wvalid or ncemplete decuments aie
furnished cr on suppression of material inforeation or om the bBasis of wrong
cartification or by making misieading ar false intarmabar ar by misrepressntation:
(ird the term “fraudulent means” means i the QDN 5 cbtaines with

it intenl to deceive any other parson ar any authority including

the Central Gowvernmenl,

28, Clauses {a) to (f] of Rule 11, extractegd sbove, provides for the
circumstances under which the OIN cam be cancelled or deactivated. The

said grounds, are differert from the ground envisaged under



Section 164{2}{a) of the Act. Therefore, for the alleged violation under
Section 164 of the Act, DINs cannot be cancelled or deaciivated, except in

dccordance with Fule 11 af the Ruies,

29, Learned Single Judge of the Gujarat High Court in the decision

cited 2 supra; held as under!

“28. Thic takes the Court to bhe nest guesticn as to whether the respondents
couid have deactivated the DiNs of the pesitioner a5 a consequencs of the impuynes
lisk¥ In this regard, it would be approprizte to refer Lo the relesvast previsions
conlained i Che &l and the said Rules. Section 153(3) provices that no person
shzall ke appainted 22 2 Diractar of A company, unless he has been aliobted the
Direcior ldencification Mombes under Ssctlon 154, Sechos 153 recures every
incividva' intending to be appeointed as Dirsctor of a Campany e make a3n
appleation tar allatrect of DIN e the Central Government in such form end manner
as may be prascriced. Section 154 stabes that the Central Government shall wilhin
ane monkh from the receiok of the applicaticn under Seckion 153 allat 2 2IY 9 an
applcant i such manser as may be o prescribed,  Section 155 prohibits any
naividual, who has aiready been zliotted a DIN under Section 154 frame applyirg Tor
or chiaining or possessing another OIN, fules 9 and 10 of the 5200 Rules af 2014
prescrine the procedure for maxing applicebion for allotment and for the allotment of
CIMN, ard further provids that the 3N allatted by the Cenbral Goversmant under the
saic Rules wou'd oe wal d for the life time of the applizant 2nd shall nat e zllatted o
arny othar parsor,

30, Rule 1 provides for cancellation or susrender ar deachwaticn of DIM
Accordingly, the Central Government or Regional Director or any autharized officer
ol Reglonal Rirector may, on being  satisfied o verification of particuiars of
cacumentary proot atbachmec with an applization fram any perscn, cancel or
deactivate the DIN or any of the grounds menticned in Causs (a) ta (f] chereaf.
The said Fube 11 goes not contemplate any suo mohy powers gitber with the Central
GovernTeat oo owilh the aulnesized olfices or Begienal Director b cance or
ceactivate the DIN allgtbed to the Rirectsr, nor any of Fhe clauses =eclionesd in the
sald Rules contempiates cancellation or geactivation of DIM of the Oirector of tha
"struck off company™ or of the Director havieg become ineligible under Section 164
of Ehe sard Act. The reasor apgears 10 Be that ande an individual, wha is interding
to be the Director of & pariculas company Is sliotted DBIN Sy the Central
Governrment, such DIN would be ealid for the life time of the apolicant and on the
hass of such DIN he could become Director in obher companies alse,  Heroe, 1 ans
of the comaaries in which he was Dirsctor, 8 "streck off, his BIN could not bs
canceiled or desctivabed as thak would run counter be the provisions contained in the
Bule 11, which specifically provides tar the crremstances under which the BIN cauld
be cancelled or ceactivatad.

21 [n that wiew of the matter, the Court s of the oplnicn that the action of the
respondents 0 deastivating the DINs of the petiticners — Direciors along with the
publicazian af the impugned list of Directars of “etruck off” companies under
Section 2£8, alto was not legally tenable. OF covrse, as per Rule 12 of the sard
Rues, [he mdividual who mas been allotbed the I, (0 the svent af any ¢hange in
his particulars stated in Form 2R -3 has to intimate sucn change o the Cantrsl
Government within the prescnbed time in Form DIR-6, however, if that is not done,
the DIN could mot be canpcelled or deactivated., The canceliation or deactivation af
the DTN could bDe resorted o By the concerned respomdents only as per lhe
proavisions cantalned in the sakd Bulas

3. In wiew of the above facts and circumstances and the judgment
reterred to supra, the deactivetion of the DINs of the petitioners for alleged

viplations under Section 164 of the Act, cannot be sustained.



§3]

31, For the foregoing reasons, the impugned arders in the writ
petitions to the extent of  disgualifying the  petitiocners  under
Section 164({2)a) of the Act and deactivation of their DINs, are set aside,
and the 2" resoondent is directed to activate the DINs of the petitionsrs,

enabiing them to function as Dlrectors ofher than in strike off companies.

32. It Is made clear thar this order will not preclude the 2™
respondent from taking appropriate action In accordance with law for
violations as envisaged under Section 164{2) of the Act, giving the said
provision prospective effect from 01.04.2014 and for necessary action

against DIM in case of violations of Rule 11 of the Rules.

33. It Is also made clear thal if the pelitioners are aggrieved by Lhe
action of the respondents in striking off their companies under Section 243 of
the Act, they are at liberty to avail alternative remedy under Section 252 of

the Act,

34, All the writ petitions are accordingly allowed to the extent

indicated above,

35. Interlocutory applications pending, it any, shall stand closed. Mo

order as to costs.

A.RAJASHEKER REDDY,]

CATE: 18—07—2019
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